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The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.35 a.m. and read the prayer.

PETITIONS
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By Mr LEANE (Eastern Metropolitan)
(55 signatures).
Laid on table.

CHILDREN’S COURT OF VICTORIA
Report 2016–17

Following petitions presented to house:

Woorayl Street reserve, Carnegie
To the Honourable the President and members of the
Legislative Council assembled in Parliament:
We, the undersigned citizens of Victoria, call on the
Legislative Council of Victoria to note:
1.

the City of Glen Eira has the least open space per head
of population of all Victorian local government areas;

2.

as such, any and all remaining heritage trees are precious
to Glen Eira residents and need to be retained wherever
possible;

3.

Rosie (pictured) and the remaining handful of eucalypts
at Woorayl reserve are under threat by the state
government’s proposed development of the station
precinct next to Carnegie station.

Ms TIERNEY (Minister for Training and Skills)
presented report by command of the Governor.
Laid on table.

PAPERS
Laid on table by Clerk:
Members of Parliament (Register of Interests) Act 1978 —
Summary of Variations Notified Between 28 March and
18 June 2018 (Ordered to be published).
Planning and Environment Act 1987 — Notices of Approval
of the following amendments to planning schemes —
Cardinia Planning Scheme — Amendment C236.
Casey Planning Scheme — Amendment C239.

We therefore call upon the Andrews Labor government to
cancel plans for development of the Woorayl Street reserve
and re-establish this as open space.

By Mr DAVIS (Southern Metropolitan)
(229 signatures).

Darebin and Whittlesea Planning Schemes —
Amendment GC86.
Greater Shepparton Planning Scheme —
Amendment C209.
Melbourne Planning Scheme — Amendment C317.

Laid on table.
Statutory Rules under the following Acts of Parliament —

Vermont South cyclist safety

Building Act 1993 — No. 75.

To the Legislative Council of Victoria:

Disability Act 2006 — No. 74.

The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the dangers facing
cyclists on Burwood Highway when crossing the
Dandenong Creek in Vermont South. Burwood Highway is a
primary state arterial road running east–west linking the inner
and middle suburbs and the outer eastern suburbs. At the
crossing over the Dandenong Creek, the bridge has three
lanes either side with no bike lane and no space for bike lanes.
The speed limit here is 80 kilometres per hour. The only
alternative route is a combination of a rough gravel path and
elevated boardwalk through the creek’s wetlands, which is
closed by Parks Victoria in inclement weather. This route is
tortuous and inherently dangerous and in fact has led to the
death of a cyclist.

Planning and Environment Act 1987 — No. 76.

The petitioners therefore request that the Legislative Council
of Victoria urge the government to construct a shared user
cycle/pedestrian path from Morack Road connecting the
Dandenong Creek Trail to the EastLink Trail overpass on
Burwood Highway, Vermont, including a new dedicated
bridge to the south of the vehicle bridge.

Subordinate Legislation Act 1994 — No. 73.
Victorian Government Report in Multicultural Affairs,
2016–17.

MINISTERS STATEMENTS
Koorie Youth Summit
Ms MIKAKOS (Minister for Youth Affairs)
(09:41) — Last week almost 200 Aboriginal and Torres
Strait Islander young people came together for the fifth
annual Koorie Youth Summit. This summit is an
opportunity for Aboriginal and Torres Strait Islander
young people aged 18 to 28 to come together, to
connect with one another, to celebrate culture and to
discuss what is important to them.

MEMBERS STATEMENTS
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I was pleased to open the summit and announce that the
Andrews Labor government will invest $100 000 to set
up a series of new and free training workshops for
young Aboriginal and Torres Strait Islander Victorians.
The workshops will be delivered across Victoria and
run by the Victorian Aboriginal Community Controlled
Health Organisation. They will provide a tailored
introduction to governance, with participants gaining
practical skills and knowledge to help them contribute
to Aboriginal community-led decision-making — a key
recommendation voiced at the past four summits.
As approximately 60 per cent of the Aboriginal
Victorian population are aged 28 years or younger, it is
important that our government support these young
people to gain skills to become the leaders of
tomorrow. The Victorian budget 2018–19 has
committed $116 million to support self-determination,
to celebrate culture and to improve the lives of
Aboriginal Victorians across the state. Since it was
elected in late 2014 the Andrews Labor government has
shown a deep and abiding commitment to Aboriginal
self-determination. This is particularly evident through
our move towards a Victorian treaty, and I look forward
to the debate occurring today in relation to this matter.
Our government is committed to supporting the needs
and aspirations of young Aboriginal and Torres Strait
Islander people in Victoria to ensure that the next
generation of leaders have the essential skills to help
shape the future. I congratulate the Koorie Youth
Council and everyone involved on putting together
another successful youth summit.

MEMBERS STATEMENTS
Hospital security
Ms WOOLDRIDGE (Eastern Metropolitan)
(09:42) — Hospitals and health clinics should be safe
places for people who are sick, for their family and for
all healthcare professionals, but unfortunately what we
are seeing under Daniel Andrews is a massive increase
in assaults and a massive increase in crime. New
figures from the Crime Statistics Agency show that
assaults in Victorian hospitals have risen 41 per cent
since 2014, from 285 to 403. This is nearly a three
times increase in assaults compared to the statewide
average. We have also got a massive increase in crime
overall. There were four homicides in hospitals in 2017,
and the most regularly reported crimes are theft, assault
and property damage. There are some particular
hotspots and the local government areas of Melbourne,
Dandenong and Monash are the highest in terms of
total crime at our health services. For assaults the areas
are Greater Dandenong, Melbourne and Banyule,
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which of course has the Austin Hospital, Dandenong
hospitals and some of our important hospitals in
Melbourne such as the Royal Melbourne Hospital.
This is an indictment of Daniel Andrews and his
inability to control and manage crime in this state. As I
said at the start, hospitals and health services should be
somewhere safe for people who are sick. The
Liberal-Nationals on the other hand have a number of
policies to make Victoria safer, in sharp contrast to
what we are seeing from the Andrews Labor
government. We will be tougher on sentencing for
violent criminals and stronger on bail and parole laws,
and we will also have important mandatory drug
treatments for young people in our youth justice
system. This is a sharp contrast between the
Liberal-Nationals and this Labor government, which
has failed on crime.

Mental health services
Dr RATNAM (Northern Metropolitan) (09:44) —
Last week my colleague Lidia Thorpe and I met with
representatives of the Australian Services Union (ASU)
and Neami National, one of Victoria’s leading mental
health providers. The ASU in their capacity
representing over 1000 mental health workers from
organisations like Neami, Mind Australia, Wellways
and many other —
Honourable members interjecting.
The PRESIDENT — Order! Thank you.
Commentary across the chamber makes it very difficult
for Hansard, for me and for those members who are
interested in Dr Ratnam’s contribution. From the top,
Dr Ratnam, thank you.
Dr RATNAM — Thank you, President. Last week
my colleague Lidia Thorpe and I met with
representatives of the Australian Services Union and
Neami, one of Victoria’s leading mental health
providers. The ASU in their capacity of representing
over 1000 mental health workers from organisations
like Neami, Mind, Wellways and many other
community mental health providers are gravely
concerned about the provision of community mental
health services in Victoria following this government’s
decision to withdraw $75 million in community mental
health funding and transfer these services to the
national disability insurance scheme (NDIS).
While the concept of the NDIS is long overdue and
applauded, the rollout and inadequate funding is
causing serious and severe impacts across the
Australian community. As a result of the state
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government’s withdrawal from community mental
health services in Victoria it is estimated that
approximately half the mental health workforce will
lose their current jobs and over 90 per cent of clients
who usually access community mental health services
will be ineligible when the transition to the NDIS is
complete.
Our community mental health services are founded on
a recovery model and I understand that the NDIS is not.
Community mental health workers have been warning
us about the impacts this is going to have on our
communities, with potentially thousands of people now
not being able to access community mental health
services. Service models and wisdom will be lost,
training and workforce capacity will be diminished and
people will not be able to access the holistic
recovery-based services that are so crucial to so many.
I urge the government to rethink their funding decision
and fund community mental health services in Victoria
before it is too late as so many lives will be
fundamentally devastated without the support they
need.

Socceroos
Mr ELASMAR (Northern Metropolitan) (09:46) —
President, tonight is the night. Our Socceroos take on
Denmark — live and free on our national broadcaster
SBS from 10.00 p.m. — in our second game of the
group stage at the FIFA World Cup in Russia. The
Socceroos were gallant in the first match against former
champions France in the opening game. Were it not for
a controversial VAR — video assistant referee —
penalty decision and a very unlucky late goal, they
could very well have been victorious. Now, against
Denmark the Socceroos know that anything less than a
draw will see our World Cup hopes dashed before we
even reach the final group game against Peru. But,
President, I am confident that the Socceroos can do the
job tonight.
Mat Ryan was superb at goal against France and will
again stand tall when it matters. Trent Sainsbury and
former Melbourne Victory captain Mark Milligan were
solid in defence. Aaron Mooy will marshal the midfield
and Tom Rogic will be our X factor in the final third.
One thing is clear: the Socceroos have turned up in
Russia. They are not there merrily to make up the
numbers. Will it be Tomi Rogic, young Daniel Arzani
or even, in a fairytale cameo from the last of our golden
generation Socceroos, the veteran Tim Cahill who
provides the goals for the Socceroos? Or perhaps a new
hero will emerge.
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President, I take this opportunity to wish Mile Jedinak
and the boys the best of luck tonight against Denmark.
Go the Socceroos!
The PRESIDENT — It is a bit rough when the
captain cannot get a game.

GippsAero
Mr RICH-PHILLIPS (South Eastern
Metropolitan) (09:48) — Earlier this month I had the
opportunity to once against visit GippsAero, the only
manufacturer of certified aircraft in Australia, based in
the Latrobe Valley. GippsAero has operated from the
Latrobe Valley regional airport for more than 40 years.
Initially it started manufacturing agricultural aircraft,
and in the last two decades it has expanded to building
the GA8 Airvan utility aircraft, which is a piston-engine
utility aircraft which has found popular acceptance in
tourism, in police and surveillance work, in utility work
and in transport work around the world. More recently
GippsAero has expanded to manufacture the GA10
Airvan, which is a new turboprop aircraft, which has
recently received Australian certification. It is a very
complex and expensive process, and it is one of the
very few aircraft which has received certification in
Australia.
GippsAero has been a success around the world. It is
now exporting its aircraft through Asia, through North
America and increasingly into Africa, and it has
succeeded in achieving sales to police forces
throughout the United States. Unfortunately GippsAero
has not been able to achieve acceptance here in
Victoria. We have a successful product exported around
the world and used around the world by police forces,
but still Victoria Police and the Victorian government
will not accept this local product as suitable for local
needs. I would call on the Victorian government and
Victoria Police to support local manufacturers, to
support GippsAero and to ensure that we see the GA8
in service with Victoria Police quickly.

Heathmont College
Mr LEANE (Eastern Metropolitan) (09:50) —
Recently I was at Heathmont College with the Minister
for Education, James Merlino, to discuss funding for a
gym and just as importantly funding that will go
towards a wellness centre, which will be a regional hub.
The wellness centre will obviously be an asset for
Heathmont College, but it will also be available for all
of the community in the Maroondah area. This centre is
being established in partnership with a number of
organisations, including Geelong Grammar, which does
some very good work in this area already; Melbourne
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University; local schools like Tintern Grammar and
Ringwood Secondary College; and just as importantly
local sporting clubs. The idea of this centre is to work
towards building resilience in young men and women,
which is very important due to the state of mental
health in young people and also the fact that suicide is
one of the biggest contributors to fatality in young men
and women.
I really commend the work that Heathmont College,
along with its partners, is spearheading. I am looking
forward to this centre being established. It will be, I
think, unique to Australia. As I said, I am looking
forward to the good work that this centre will be able to
do.

Guide Dogs Victoria
Mr ONDARCHIE (Northern Metropolitan)
(09:52) — As Guide Dogs Victoria Ambassador I am
delighted to inform the house that Guide Dogs
Australia has been voted Australia’s most trusted
charity brand for the sixth year in a row by a Reader’s
Digest reader poll. As the only organisation in Australia
to achieve this honour across 70 categories, it is an
outstanding result. This significant award is a testament
to the integrity of the work Guide Dogs Victoria has
done consistently over many years, and it reinforces our
commitment to achieve even greater outcomes for the
thousands of Victorians living with low vision or
blindness.
We look forward to the future and the vision we have
for our great organisation. Our capital campaign
continues to gain momentum. We have now raised
nearly $12 million towards our $23.3 million goal,
which will see the redevelopment of our iconic site at
Kew to create the world’s first sensory campus and a
series of not-for-profit business enterprises that will
assist us in significantly reducing our heavy reliance on
fundraising. Once completed this project will enable us
to significantly extend our reach to thousands of
Victorians and create a financially stable future for our
organisation.
I would like to reaffirm our commitment to keeping
clients front and centre in all of our decision-making to
ensure that we continue to lead the way in delivering
highest quality services to Victorians with low vision
and blindness, both now and for years to come. I
congratulate our chief executive officer, Karen Hayes,
our board, our wonderful staff and our outstanding
volunteers for their continued commitment and their
work to help Victorians.
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Socceroos
Mr MELHEM (Western Metropolitan) (09:53) — I
join with Mr Elasmar in wishing the Socceroos, our
national team, all the very best tonight in their game
against Denmark. In particular I hope that the old
warrior, Tim Cahill, will be given a go tonight and will
kick the winning goal, flanked by the youngest player
in the competition at the World Cup, Daniel Arzani,
and led by the captain, Mile Jedinak, and coach, Bert
van Marwijk.
As we might be sitting late tonight, I urge members to
not call any divisions while the game is broadcast on
SBS. Hopefully whoever wants to watch the game will
be able to watch it. I am very pleased that SBS is
broadcasting the games. We all know that Optus have
had some difficulties or challenges with their
technology in allowing people to stream the game live.
Hindsight is a wonderful thing, but I wish Optus had
done the right thing initially and had a joint approach
with SBS. That is why I urge the federal government to
continue investing in SBS, which is a public
broadcaster that is able to bring the world game to
Australia when these games are on. I wish the national
soccer team very well, and I hope tonight we will win
by two goals.

Socceroos
Mrs PEULICH (South Eastern Metropolitan)
(09:55) — I also join with other members in wishing
our Socceroos well tonight. Could I say that as the
secretary of the Parliamentary Friends of the World
Game this period of time is one that brings me an
enormous amount of joy. Getting home that little bit
early and watching a game has been fabulous, and let
me say that the Peulich household has been in disarray
because of the opportunity to actually get up during the
course of the night and take in more games. The
standard of the games has been phenomenal. I must say
that often the loyalties are divided, but I think it is
fabulous to see the Socceroos doing so well. I also wish
them well tonight.

Joseph Micallef
Mrs PEULICH — I would also like to take the
opportunity to congratulate and thank my parliamentary
intern, Joseph Micallef from the University of
Melbourne, on his recently completed parliamentary
internship project reviewing the Victorian Multicultural
Commission (VMC). I congratulate him on the quality
of the work and some of the conclusions and insights he
shares, including concerns about the undermined
independence of the VMC as well as the absence of
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guidelines on the VMC’s role, the failure of the
government to indeed implement the Auditor-General’s
recommendations and the lack of institutional
legitimacy and accountability of the VMC in relation to
the grants funding program, especially following the
restructure. This is not to reflect on the VMC
commissioners, who do an outstanding job, and I just
want to thank them for the field work that they do in
their role.

ADVANCING THE TREATY PROCESS
WITH ABORIGINAL VICTORIANS BILL
2018
Second reading
Debate resumed from 19 June; motion of
Mr JENNINGS (Special Minister of State).
Ms SHING (Eastern Victoria) (09:57) — In
acknowledging the traditional owners of the land upon
which we not just meet but upon which our state
continues to flourish, I wish to again reiterate the
importance of a respectful, constructive and
collaborative dialogue with traditional owners — with
the first owners of the land throughout the entire state
of Victoria. This is a bill of extraordinary moment. It is
a bill which advances the discussions as they relate to
treaty and moves on from the work which has been
discussed in principle in broad terms for many decades.
This is an issue which, as we know, goes back to
Gough Whitlam handing Vincent Lingiari a handful of
dirt. It goes back to statements made by Paul Keating,
by Bob Hawke, by John Howard, by Tony Abbott and
by Kevin Rudd. It goes back to multiple statements
made in support of better respect, better recognition and
better engagement with Aboriginal Victorians and
Australians in the search for reparation, in the search
for self-determination and in the search for a capacity to
heal, to move on beyond the terrors and the horrors of
our European settlement and history, to move back to
recognition and acknowledgement of the oldest
continuous culture on earth and to incorporate this into
the legal framework in the best way that we possibly
can.
In Victoria we are fettered constitutionally by the way
in which our state framework interacts with the
commonwealth constitution. We know, however, that
without definitive and decisive action this issue will
continue to languish for as long as we lack the goodwill
and the momentum from a commonwealth perspective
to engage in something more than best endeavours —
something more than statements which reiterate the
importance of achieving treaty, of achieving

2857

recognition and of achieving self-determination but do
not in fact extend to action that enables this to happen.
In Victoria we cannot wait, and indeed we should not
wait. Importantly, when and as the commonwealth is in
a position to advance treaty to a state where it has legal
meaning, where it has legal effect and where it moves
beyond those aspirational statements, section 109 of the
commonwealth constitution will move to cover the
field in relation to any activities that may be
inconsistent with the work done at a commonwealth
level as it operates here in Victoria under treaty.
I note the comments that have been made by other
members in this place and other members in the course
of the debate in relation to the importance of waiting, as
they claim, for the commonwealth to continue to make
headway in this area, and of the need that therefore
arises at a commonwealth level but does not press for
priority in the Victorian framework. This is to our
thinking not good enough. If we wait for the
commonwealth to be on board, as other states have
been urged to do, then there is a likelihood that it will
be a question of who blinks first. That is not fair and it
is not appropriate. It does not discharge our obligations
to recognise, to the extent that we can within the
regulatory framework, the rights, the priorities, the
history and the respect deserved to be provided to
Aboriginal Victorians.
It is so important that self-determination lies at the heart
of a framework which will draw together
decision-making in a way that not only minimises
duplication and not only unites Aboriginal Victorians in
the best way that they see fit but also recognises,
respects and honours through our own legislative
framework and our own system based on European law
that requires due consideration to be given to
competing interests. This is so important when we look
at the history of the way in which Aboriginal rights,
Aboriginal history, Aboriginal context, culture,
language and all of the things that come alongside that
are written into our history books.
I remember when the Mabo decision was handed down.
I remember when Wik and the 10-point plan were
released. I remember hearing platitudes and statements
about the importance of needing to dispel myths and to
discourage misinformation about what an equal
representation and equal recognition of Aboriginal
rights might mean for landholders, for pastoralists, for
families and for the provision of services in our
everyday lives. We have come a long way. We have
come a long way from the idea of terra nullius, which
was overturned when it was found that indeed the
connection had existed, as Eddie Mabo had established,
with land in a sense and in a context which was difficult
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for the European sensibility to understand. It was an
unwieldy concept to grasp for those who had an idea of
property and of ownership rather than connection to
land and connection with land.
We have moved on a long way since then, but there is
so much work to do. There is so much work to do and
we cannot afford to wait, because we have heard from
over 7000 Victorians in the course of this debate about
the need to make sure that treaty is not simply
encouraged but never acted upon. We need to make
sure that in the context of traditional owners, the
representative body and government set out in this
framework is in a position to engage with people who
have that connection to Aboriginality, to give
Aboriginal people control of their own lives and more
control across the board. This is consistent with what
the vast majority of people want in the context of
support for treaty.
We have the highest rate of support in Victoria of all of
the states for achieving a treaty, and we know that the
government at a commonwealth level will continue to
work toward these important issues within that federal
framework. We know also from what has been said in
the other place and the numerous public comments and
discussions on this issue that what will be in a treaty
will be set out in a future treaty negotiation framework.
We know that this will be agreed between traditional
owners through the Aboriginal Representative Body
and the state, and we know that it will be necessarily
limited, for the constitutional reasons I have discussed
earlier, by what can be achieved within Victoria’s
jurisdiction.
The treaty itself may cover a broad range of issues, and
those issues that have been raised in the course of the
discussion and the consultation and the many, many
meetings with Aboriginal groups, communities and
representatives since we were elected, since discussions
on treaty were advanced, might include rights to land,
natural resources and services; representation and a
voice to government; and reconciliation in truth, in
language and in education.
In picking up on a number of the points that have been
raised by those opposite around the work that is already
being done to recognise the importance of the
Aboriginal voice in policy setting and the day-to-day
functions of effective government, I note the support
for Aboriginal burning and fuel management
techniques. I note that this has been a platform item for
the National Party and indeed for the coalition, but do
you know what? This is not good enough. To point to
one example of where Aboriginality might feature in
the policy context is, to my mind, precisely the reason
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why treaty must be something that is advanced, because
these are the exceptions that define the rules. In
addition to that, we are already working towards a
historic return to traditional burning in Victoria. In May
2017 there was, as part of $310 million in allocations
secured by the Minister for Energy, Environment and
Climate Change, Lily D’Ambrosio, an allocation for
planned burns and bushfire preparedness and seed
funding of $250 000 to enable Victorian Aboriginal
leaders to develop a statewide traditional burning
strategy.
These are important things to work into the framework
of what we do as government every day, but they are
not in and of themselves enough to stand alone as an
example of how Aboriginal communities’ knowledge
and wisdom are incorporated into what we do in 2018
and in the years to come. This is, on one reading, a
tokenistic interpretation of the role that Aboriginal
communities play. This is, at the heart of it and to my
mind, a colonial adaptation, a cherrypicking of some of
the best elements of what might be used and might be
consistent with our modern European framework for
policy setting. This is taking the bits that are not
offensive, that are not difficult and that are not
challenging and saying, ‘Okay, we’ll give a nod to
them. They’re in a policy; they therefore satisfy what
we need to do to recognise the wisdom, the culture and
the knowledge of this oldest continuous culture on
earth’.
We need to make sure, however, that as a responsible
government we continue with the work to create a
framework that incorporates respect, reconciliation and
rights into every part of the way in which we develop
policy in the work that government does every day.
This is not a question of being able to sit back and say,
‘We are doing some work at a state level, and therefore
it is enough’, because we know that it is not enough.
We know from the diversity and the richness, we know
from the history and we know from the wisdom and
indeed the innovation of Aboriginal Victorians that a
better say will enable so many things to fall into place
that are yet to fall into place because we do not have the
progress at the commonwealth level that our Aboriginal
Victorians and their communities deserve.
I do not pretend to know how it feels to have the weight
of generations behind you that speaks to disadvantage,
that speaks to invisibility, that speaks to hardship and
that speaks to a sense of not being heard. I can only go
by the experiences that I have had as an observer, as a
spectator and now as an elected representative in
talking with members of the communities in East
Gippsland and further around the state about what
treaty means to Aboriginal Victorians. I can only hope
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to see that as a Parliament we will do more than flying a
flag, than indicating that policies have at their genesis a
discussion with Aboriginal Victorians or indeed that
Aboriginal Victorians have been considered; this is not
enough. I want to see a Victoria which includes and
incorporates at every level of the work that is done in
public and private contexts all of the efforts and
endeavours of all of the Aboriginal communities
throughout Victoria. I do not pretend to be able to make
definitions about who is in, who is not in, who should
be defined and who should be included. What I do want
to see, however, is some progress which speaks to
more, in a regulatory sense, than that wonderful handful
of sand and those wonderful addresses that spoke to an
acknowledgement of hurt, of history, of pain and of
anguish. What I want to see is progressive reform, and I
want to see it done in the way in which this treaty seeks
to achieve it. I commend this bill to the house. I look
forward to the discussion in relation to treaty and to the
work that continues from here.
Dr RATNAM (Northern Metropolitan) (10:11) — I
rise to speak on the Advancing the Treaty Process with
Aboriginal Victorians Bill 2018. I would like to begin
by acknowledging that we are meeting on the lands of
the Kulin nation and I pay my respects to elders past,
present and emerging. I also acknowledge that
sovereignty was never ceded; this always was and
always will be Aboriginal land. I would like to
acknowledge my colleague in the other place Lidia
Thorpe who has done an incredible amount of work and
made an enormous contribution already, prior to and
since entering Parliament, on this bill in advancing the
treaty process. My colleague has already spoken
extensively in the other place on the Greens position in
relation to this bill, so I do not intend to repeat all of
what she said, but I will summarise it and add a few
further thoughts.
The Greens are proud to contribute to the long-overdue
treaty process in Victoria. The lack of treaties in this
country is a longstanding injustice. The impacts of
British colonisation are clear — a frontier war that
lasted for over 100 years, massacres and violent
dispossession of Aboriginal people from their land,
forced incarceration on reserves and missions, and mass
abduction of children from their families. Colonisers
have left this trail of destruction across the world. This
has resulted in intergenerational trauma and social
disadvantage which has manifested in the huge gap in
the socio-economic outcomes between Aboriginal
Australians and non-Aboriginal Australians.
Efforts in the last decade to close the gap have made
very modest improvements. The wounds created by
brutal dispossession of Aboriginal people from their
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land, culture and families run deep and cannot be
healed simply with a bit of money thrown at them and
some token acknowledgement. To heal and make peace
with governments of Victoria and Australia the first
peoples of Australia and Victoria need to be shown true
respect and meaningful change. They need their rights
to land, resources and self-governance restored.
Grassroots communities need to be empowered to
shape their own destinies. To move out of despair and
anger they need to know that change for the better is
not only possible, it is happening and they are a part of
it. If we get it right, treaty can do this and it must do
this. Getting it right means every Aboriginal person in
every corner of Victoria getting a voice and being
empowered in the treaty process. This can be achieved
if the treaty progresses through the grassroots and
through representatives from people’s own extended
families, their clans and their local communities.
We must set up a process in which Aboriginal culture is
truly respected, where clans and first nations and their
laws are central, where people get involved in the treaty
process because they own it and feel they can shape its
outcomes, and where the representative body is
representative of the people who most need a voice and
empowerment. If those people get a voice and if they
can set the terms of the treaty framework, the treaty will
change things. If resources are provided, if respect is
the core principle driving this process and if rights are
finally honoured, it will change people’s lives and
change communities for the better. If our first peoples
are thriving in a society that truly respects their human,
cultural and political rights, then all Victorians and
Australians will be better for it.
Now turning to some of the details of the bill, the bill
contains a good basic structure and process for moving
ahead with the treaty process. It establishes an
Aboriginal Representative Body, a treaty authority, a
self-determination fund and guiding principles for the
treaty process, and it outlines what a treaty negotiation
framework should include. Having said that, the Greens
have raised a number of concerns with the government
regarding the bill in its original form and suggested
areas where it could be strengthened. Through our
discussions we were pleased that the government has
made some improvements by amendments introduced
and adopted in the lower house. These include securing
the independence of the treaty authority from the
minister and having the United Nations Declaration on
the Rights of Indigenous Peoples and the principles of
free, prior, informed consent inserted into the preamble
as guiding the treaty process. They also include
recognising Victorian traditional owners in the process
and specifying that only Victorian traditional owners
can sit on the Aboriginal Representative Body. We

ADVANCING THE TREATY PROCESS WITH ABORIGINAL VICTORIANS BILL 2018
2860

COUNCIL

Thursday, 21 June 2018

welcome the government’s commitment to establishing
and resourcing an elders council, but we maintain that
this body should be recognised in the legislation as all
other bodies are, including the Aboriginal Treaty
Working Group. We call on parties to support the
Greens amendments regarding the elders council,
including those that specify how it should be formed
and function.

self-governance in the form of their choosing. We
believe Crown lands and waters must be made
available to local Aboriginal clans via negotiated
ownership, access and all utilisation rights. Victoria
always was and always will be Aboriginal land. The
state of Victoria must also clearly acknowledge that if
they are serious about treaty and committed to a good
faith process.

The Greens will keep campaigning for the clans and
First Nations to be at the heart of this process, including
ensuring that the Aboriginal Representative Body is
made up of self-determined representatives of the clans
and First Nations, selected by their own processes
rather than the government’s preferred approach of
elections. While this bill is silent on the process for
establishment of the Aboriginal Representative Body,
in reality we know that the government has already
decided how it wants to proceed. It wants to hold
elections for Aboriginal people to sit on a company
limited by guarantee.

The Minister for Aboriginal Affairs said in the lower
house that the government has recognised sovereignty
in the preamble where it states:

For the record, the Greens believe that proposing a
process for elections for the Aboriginal Representative
Body is not only culturally inappropriate, it will
invariably be completely undemocratic and in
contravention of the United Nations Declaration on the
Rights of Indigenous Peoples, which states that
representatives must be self-determined and selected
through Indigenous people’s own processes. Current
estimates are that only 50 per cent of Aboriginal people
are on the electoral role and that only half that again
make formal votes. This is not by accident; this is by
choice. Any voting process that occurs through the
electoral role or any colonist institution is highly likely
to be met with great mistrust by grassroots
communities. If the Aboriginal Representative Body is
established by elections, the treaty process is likely to
be doomed to failure, because communities will not be
engaged or empowered in the process.
Now turning to sovereignty, from the outset the Greens
want to make it very clear that this treaty process
cannot and must not have an underlying assimilation
agenda. Treaty is about justice and rights, and critically
it is about self-determination. The Greens recognise the
sovereignty of clans over the land now known as
Victoria. The clans are the first peoples and were the
custodians, owners and occupiers of the lands within
Victoria for tens of thousands of years. They never
agreed to sell or cede this land. The land now known as
Victoria was forcibly stolen from them via unjust,
unlawful and brutal wars against their peoples. The
Greens recognise the clans’ right to redress for harms
done, to restoration of their rights to land, to resources
for economic independence, to land buyback and to

Victorian traditional owners maintain that their sovereignty
has never been ceded …

But I challenge her to put that to the people and see if
they think that statement is the government
acknowledging our first peoples’ sovereignty. All that
does is recognise the traditional owners’ position on the
matter; it does not state what the government’s position
is. The Howard government said it could not say sorry,
but years later the Rudd government did, and this
country welcomed it. Now the Andrews government is
saying that it cannot recognise the first peoples’
sovereignty. History will not accept their excuses. If
this founding document does not properly recognise the
sovereignty of the first peoples, then we are at serious
risk of that never occurring. We are at serious risk of a
process that has an underlying conscious or
unconscious assimilation agenda rather than a process
of mutual respect. This has been a huge problem in the
British Columbia treaty negotiations, and we should
learn the lessons and not repeat them here.
In conclusion we state that the historic significance of
the nature of this legislation cannot be overstated. I note
that there are people in this chamber, members of the
coalition who have contributed to this debate, who layer
excuse upon excuse for why they cannot support a
treaty process and why they cannot support this
legislation. They say they are worried about health and
mortality gaps, but when it comes to putting those
words into action they recoil and hide behind excuses.
We have an opportunity in this state to show great
leadership in this country. A treaty is so overdue, and
we welcome Victoria leading the way on advancing a
treaty process. The time for treaty is now. We must
recognise the sovereignty of our First Nations. They are
the heart and soul of this nation. The Greens will do
everything that we can to ensure that we have treaties
with our First Nations right across this nation.
Mr FINN (Western Metropolitan) (10:22) — Before
we discuss the Advancing the Treaty Process with
Aboriginal Victorians Bill 2018 any further, I think it is
important — and I think Ms Shing was talking about
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definitions earlier — that we actually look at the
definition of what a treaty is. The Cambridge dictionary
defines a treaty as:
a written agreement between two or more countries, formally
approved and signed by their leaders.

The Macmillan dictionary describes it as:
an official written agreement between two or more countries.
When national leaders negotiate a treaty, they discuss it
before reaching agreement; and when they ratify a treaty, they
give it their formal approval, usually by signing it or voting
for it.
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anyway. She is somebody who stands out in my mind
as an outstanding Australian.
I have to ask the question: what exactly will this bill,
this process, this treaty — call it what you will — do to
end the appalling circumstances that so many
Aboriginal Australians find themselves living in? What
will a treaty, this legislation, do to help the health
situation where so many Aboriginal Australians are
subjected to Third World health problems? It is a
national disgrace. It is a national tragedy that so many
Aboriginal Australians are suffering from diseases that
they should not be suffering from.

The Oxford English Dictionary describes treaty as:
A formally concluded and ratified agreement between states.

I merely ask the question: how can the Victorian
government have a treaty with its own people? How
does that work? We are talking about fellow
Australians. We are not talking about a foreign country,
we are not talking about residents of a foreign country,
and we are not talking about citizens of a foreign
country. We are talking about Australians, our fellow
Australians — that is who we are talking about when
we discuss this bill. I suggest that what we need to do is
go back and have a think about exactly what we are
trying to do here. To suggest, as this legislation does,
that Aboriginal Australians are in fact not Australians is
a nonsense. They are very much Australians. In fact it is
an insult to those Aboriginal Australians who fought so
hard for the recognition that was afforded them as
Australian citizens following the 1967 referendum.
They are Australians. How can we have a treaty with
our own people? That makes no sense at all.
Now, I have a long-held interest in Aboriginal affairs.
In fact I mentioned it in my maiden speech to this place
almost 16 years ago, or it might be 12 years ago. I will
have to think about that. But anyway, whenever it was,
I mentioned my very deep concern for the welfare of
Aboriginal Australians back then. My very deep
concern remains, and I have to say that this legislation
does nothing to alleviate the very real problems that
many in Aboriginal Australia feel and face on a daily
basis.
The Liberal Party has a long history of being inclusive
and of involving Aboriginal Australians in our party. In
fact the first Aboriginal Australian to be a member of
Parliament was Senator Neville Bonner, who was an
outstanding Australian, God rest his soul. I am
delighted to say that his great-niece, Joanna Lindgren
from Queensland, who followed him into the Senate
some years later, is a good friend of mine and we
discuss matters of this nature — on a semiregular basis,

What will this treaty do, this legislation do, to improve
the education prospects of Aboriginal Australians?
What will it do that is not already being done? What
will a treaty, what will this process, do to improve the
housing situation that so many Aboriginal Australians
are living in at the moment? What will it do that is not
already being done? Perhaps most importantly of all,
what will it do to improve the safety of particularly
women and children in Aboriginal Australia who are
subject to the most vile, vicious, appalling, disgraceful,
disgusting domestic violence imaginable? I go back to
what happened recently when a two-year-old girl was
raped by two men. I just wonder what this bill will do
to protect her and those like her. I do not see anything
coming up on that front.
As I say, I have a great concern about the welfare of
Aboriginal Australians, but I do respect their
individuality. I think to plonk everybody who is of
Aboriginal descent into the one category is in fact a
form of racism itself, because people who are
Aboriginal Australians need to be respected as
individuals in the same way that we all expect to be
respected as individuals. You would not lump us all
together as those of Irish descent, those of Scottish
descent or those of German descent. To lump
everybody together from the Aboriginal
communities — so everybody thinks the same and
everybody does the same things — is a nonsense. We
must respect their individuality.
If we want to see the individuality of Aboriginal
Australians, we just have to look at what happened in
the other place when this bill was debated, where there
were significant — clearly significant — differences
between the various groupings in the Aboriginal
communities over this bill. Those differences remain.
For me to get up here — for anybody indeed to get up
here — and talk about the Aboriginal community as a
homogenous group is, as I said, a nonsense. It is a
nonsense. They are no more an homogenous group than
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the rest of us, and to suggest that they are
underestimates them and is in itself a form of racism.
I have a great deal of respect for some great leaders not
just of the Aboriginal community but indeed in state
parliaments, in territory parliaments and in local
government — people like Bess Price, for example, a
former minister in the Northern Territory, who is an
outstanding Australian. It does not matter what colour
her skin is; it does not matter what her background is.
She is an outstanding Australian. I am very, very happy
to applaud her for the work that she has done over such
a long period of time to help not just Aboriginal
communities but indeed the entire community
throughout the Northern Territory.
Then of course we have her daughter, Jacinta Price,
who I am very hopeful will be entering the federal
Parliament at the next election. She would be not just a
welcome addition to the federal Parliament but an
ornament to the Parliament in fact. She would lift the
standard of the federal Parliament no end, and I
certainly look forward to her entering the Parliament as
soon as possible.
Then of course we have somebody who is not from this
side of politics, not from my side of politics, but indeed
from the other side — a bloke called Warren Mundine,
a former federal president of the Australian Labor
Party. When he speaks he does not muck around.
Ms Crozier — They should listen.
Mr FINN — They should listen, Ms Crozier; you
are absolutely spot-on. He should be listened to,
because he does speak sense and he does speak from
experience. But if you listen to some, he is to be put
down because he has a different view from the
majority — or perhaps not the majority, but he just has
a different view from some others who are pushing this
treaty. His concerns are for the genuine welfare of
Aboriginal Australians, not for some treaty which is
basically virtue signalling. That is what it is; it is virtue
signalling. It is not going to help anybody in real terms.
As I said, it is not going to help anybody’s situation
regarding health, education or housing. It is not going
to protect any women or children from domestic
violence.
Ms Crozier — Especially when Ms Thorpe has
concerns.
Mr FINN — Indeed Ms Thorpe does have
concerns, and I know that there are a good number of
Aboriginal Australians throughout Victoria who do
have concerns about this process and who do have
concerns about this legislation. As I pointed out before,
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we saw that on the floor of the Legislative Assembly
when this legislation was passed there. I have spoken
individually to a number of my friends of Aboriginal
heritage who also regard this bill and indeed this
process as not necessarily the way to go.
I am vehemently opposed to racial discrimination, but
racial discrimination cuts both ways. If you
discriminate for people on the basis of their race, then it
is just as bad as if you discriminate against someone
because of their race. Morally I do not see a great deal
of difference. What I would like to see this government
do — certainly the next government after November —
and what I would like to see this Parliament do is to
embrace members of the Aboriginal community as
Australians, the same as the rest of us. Certainly we all
have a different history and we all have a different story
to tell. That is life, and that is the way life operates. But
we all should be embraced as active, important
contributors to our community. Just because somebody
has a different skin colour should make no difference. It
should make no difference at all. That is what worries
me. When we set people apart because of their skin
colour, we are setting an extraordinarily dangerous
precedent, and I do not think we are doing anybody any
favours by doing that.
The opposition will be opposing this bill. I welcome
that, and I hope that perhaps the next piece of
legislation with regard to Aboriginal Australians that
comes before this house might actually do something
constructive about helping the circumstances in which
Aboriginal Australians are forced to live, because I am
on their side. I am not on some industry side that is here
to make a lot of money out of virtue signalling.
Regrettably we are seeing far, far too much of it in
Australia today.
Mr RAMSAY (Western Victoria) (10:37) — I rise
also to make a contribution on the Advancing the
Treaty Process with Aboriginal Victorians Bill 2018.
For the record, the purpose of the bill is to establish a
framework for the advancement of treaty. The main
provisions in the bill are the establishment of an
Aboriginal Representative Body to negotiate treaty; the
establishment of general guiding principles for the
treaty process; the establishment of a treaty authority,
an independent umpire to be established by agreement;
the setting up of a treaty negotiation framework by
agreement; and the establishment of a
self-determination treaty progression fund to be
administered by the established Aboriginal
Representative Body.
I just want to raise a couple of points in respect of the
premise of this bill coming before the house when in
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fact there is a federal parliamentary committee
investigating the merits of a national approach and the
ways in which could be implemented to deal with the
very provisions that this bill is trying to effect. I am
disappointed to see that the state Labor government has
seen fit to bring forward this bill before that committee
has had the opportunity to make its recommendations
on a national approach to some of the problems that
Indigenous communities are facing. I note that the
Greens have, over the last week or so, been discussing
among themselves how to approach this bill with the
amendments agreed to in the Assembly and the
amendments that may well come before the Council.
As I understand from Dr Ratnam’s contribution, they
have actually finalised the position they will take in this
chamber on this bill only just latterly.
The main priority, for me, should be to try to improve
the health and wellbeing of our Indigenous
communities and to protect the children — the
Indigenous children, who are extremely vulnerable. As
Ms Crozier said on Tuesday, through a committee of
this Parliament we have found that Koori young people
are 16 times more likely to be on a youth justice order
than young people in any other part of our community.
So there are significant problems, and I know when I
participated in the inquiry into methamphetamine, or
ice, use we actually had public hearings in a number of
Indigenous communities, and there is no doubt that
those communities were particularly vulnerable to drug
and alcohol abuse, the use of methamphetamine and
also the trading of methamphetamine. In fact dealers
were using Indigenous communities as a pathway to
trade and as mules to sell on the illegal market.
There is no doubt that Indigenous communities are
particularly vulnerable not only to alcohol abuse but to
the ice epidemic, both as users and sellers. There is no
doubt there is high unemployment, there is poor
housing, there is poor nutrition, there is poor health and
there is a significant increase in domestic violence,
sexual violence and sexual exploitation within
Indigenous communities. They are the issues that we
should be trying to deal with in respect of helping and
supporting our first Australians, not so much the
creation of a framework for a treaty where there can be
some self-determination and potential constitutional
changes through this authorised body. Certainly I
would like to see the money that has been allocated in
the budget invested in dealing with some of those
closing the gap issues that I just mentioned, rather than
creating some bureaucratic expense account for setting
up yet another organisation to do the things that we
know need to be done but may well not be done under
this bill.
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I made mention of some of the significant issues our
Indigenous communities are facing in relation to health
and wellbeing. As I said, those should be the priority,
not so much creating a state-based authority to allow
for some self-determination, options for constitutional
change and even some complementary legislative
measures. We should be looking at what the federal
government is hoping to achieve. I note in fact that Bob
Hawke back in 1988, I think it was, committed to a
federal treaty, and obviously, as others have said, we
have had prominent Indigenous leaders both in the
Parliament now and in the past who have been working
on behalf of their communities to make sure that
particularly the objectives of Closing the Gap are
adhered to in respect of the funding that is required and
also the management and leadership needed to meet
those objectives.
I would also like to, as Ms Crozier did, acknowledge
some of the work that some of our Indigenous
politicians have done with respect to representing and
showing leadership in their communities. Mr Finn has
already identified a number of them. Certainly Neville
Bonner, Ken Wyatt, Warren Mundine and Jacinta Price
have all been very active leaders of their Indigenous
communities in making sure that a national approach is
given the best opportunity. I understand that the federal
parliamentary joint select committee will be due to
report on 29 November and is looking specifically at
constitutional recognition, but amongst the terms of
reference is to:
… consider if, and how, self-determination can be advanced,
in a way that leads to greater local decision-making,
economic advancement and improved social outcomes …

which is just what I have been talking about. The
committee is also looking to:
recommend options for constitutional change and any
potential complementary legislative measures —

which I have mentioned before —
which meet the expectations of Aboriginal and Torres Strait
Islander peoples …

Hopefully, given it is a bipartisan committee, these
recommendations:
… will secure cross-party parliamentary support and the
support of the Australian people.

What we are going to have is a very ad hoc approach
between those states that support state-based treaty
legislation and those that do not. South Australia and
New South Wales have already indicated that they are
not going to implement state-based treaty legislation.
Obviously here in Victoria it is unknown until such
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time as this bill is either supported or not. We are going
to have a number of states that do not have treaties and
a number of states that do have treaties. We have got a
number of Indigenous communities who live across
borders, which will put many of them in no-man’s-land
in respect of the sorts of frameworks and legislative
changes that may well be made in each state. To me it
is very bad practice to have different states doing
different things in respect of what should be a national
approach with national legislation to deal with some of
the really significant social problems within our
Indigenous communities. In my mind that is the only
way we are going to achieve some really significant
outcomes for our Indigenous communities.
It is on that basis that I stand with the opposition to
oppose this piece of legislation but strongly support a
national approach with national legislation which will
refer back to a committee that is doing a significant
amount of work in respect of the outcomes that the
government is hoping to achieve in this piece of
legislation, which may well become redundant if there
is a national treaty that covers off on the objectives of
this bill.
I also want to make note to the chamber that there does
not seem to be unity in respect to different Aboriginal
organisations that have discussed this piece of
legislation with me. There are a number of groups, and
I note the Greens are concerned about the way clans
would have been dealt with in the original piece of
legislation, but there are also different corporations,
organisations and Aboriginal leaders who do not
support this piece of legislation with respect to treaty.
So there is not even a united approach by Indigenous
communities to support this legislation at this particular
point in time.
Having said all that, my main point in this contribution
is that we have significantly more issues to deal with in
supporting the health and wellbeing of our Indigenous
communities than supporting a piece of legislation that
requires a national approach and not a state approach. It
is on that basis that we will be opposing this bill.
Ms SPRINGLE (South Eastern Metropolitan)
(10:47) — I rise to speak today on the Advancing the
Treaty Process with Aboriginal Victorians Bill 2018.
The Greens recognise the sovereignty of the Aboriginal
clans over the land now known as Victoria. Victoria
always was and always will be Aboriginal land. We
honour their struggle and their strength to have survived
a brutal attempted genocide of their peoples. The
Greens believe that treaties must be negotiated with
each and every one of the surviving clans of Victoria.
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Today I would like to just briefly talk a little bit about
my reflections on this process up to this point. I
suppose we are talking about a fairly lengthy period of
time over the last couple of hundred years. From my
experience, prior to being a member of Parliament,
working with multicultural communities and training
welfare workers in cultural competence, there is
something that has struck me about this process and the
struggles we have experienced up until this point about
why it has been so difficult to get to this point. It is
probably a bit boring and technical for people who do
not have interest in this area, but when you start to
study cultural competence and learn how to deal and
work with people from different cultures or cultures
that are not your own there are many frameworks that
you look at to understand conceptually where everyone
sits on a spectrum, I suppose.
One of those that really stood out to me when I started
looking at that area of culture was a spectrum that was
devised by a man called Geert Hofstede. He did a big
study of corporate organisations and how people in
those organisations relate to each other and how you
can get the best out of your people. He did it from a
cultural perspective, so he looked at how people were
interacting with each other based on what culture they
come from and how that interrelates with cross-cultural
communication. He was probably one of the first to
come up with the idea that we come from either an
individualist perspective or a collectivist perspective.
An individualist perspective is probably one we are all
very familiar with in this place in that we think in terms
of ourselves and perhaps just a very small group of
people around us, like our nuclear family. A collectivist
perspective is quite different from that, and it means
that you self-identify through your community, through
those around you and through your broader community
as a whole. That is just one part of his model and
framework of how to understand cultures and how they
interrelate. One thing that struck me about that
particular spectrum that he had come up with was that
Western or postcolonial Australia is the most
individualist culture in the world. Over and above all of
the other OECD Western countries Australian
mainstream culture is the most individualist culture in
the world.
At the other end of the spectrum, because each culture
sits somewhere within that individualist or collectivist
spectrum, is Indigenous culture — Australian
Aboriginal culture. We are actually at polar ends of that
spectrum in terms of the society. Our Indigenous people
are on the extreme of collectivist culture and Western
mainstream Australia is on the other individualist end
of that spectrum. Therefore we actually view the world
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as polar opposites. I think for me, and the reason why I
wanted to draw this to everyone’s attention, is that this
is part of the reason why we have had such profound
challenges working through the process of
reconciliation and self-determination for Aboriginal
people in Australia and Victoria.
I am really proud to be speaking on this bill regardless
of our different ideas about how it should look. I think
it is an enormous achievement that we have got this far.
I would like to congratulate particularly my colleague
in the lower house Lidia Thorpe, who is the first and
only Aboriginal woman in this Parliament, on her
tireless work on this bill. I would also like to
congratulate the government for actually going here,
because no-one else has.
As I am sure most members of the chamber are aware,
the Greens do have a number of amendments to this
bill, which I would like to circulate now.
Greens amendments circulated by Ms SPRINGLE
(South Eastern Metropolitan) pursuant to standing
orders.
Ms SPRINGLE — I just want to briefly go through
what the amendments cover. Obviously we will go into
more depth in the committee of the whole. We have a
number of amendments, which cover the following.
There are some terminology changes to make the bill
consistent with our groupings. There is the
establishment of a clan elders council. There is an
amendment to ensure that the act does not affect
sovereignty. There is also a new meaning of treaty in
this grouping of amendments. There is an amendment
that pertains to declarations of Aboriginal
representative bodies, which must consist of and be
self-determined by the clans and First Nations. There is
an amendment that pertains to the United Nations
Declaration on the Rights of Indigenous Peoples. There
is an amendment, amendment 25, that pertains to clans
being consulted on any changes in the treaty process as
it moves forward.
There are some definitions on the purpose of the treaty
authority. There is the establishment of an
administration fund for self-determination and a
provision for what that self-determination fund should
be used for — its purposes. There are also two
amendments pertaining to the purposes in relation to
the history from the perspective of the clans and
Aboriginal Victorians. Finally, the preamble is covered
in the amendments. We will obviously go into far more
detail in the committee of the whole in relation to each
of those amendments when we look to consider them.
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I would now on behalf of the Greens like to take the
opportunity to name the First Nations and the clans. It
is quite shocking and deeply concerning to the Greens
that many of the first peoples of this land have never
been named, let alone properly acknowledged, in the
162 years that the Victorian Parliament has been in
existence. Today we will take a small step towards
making that right. Please note that Aboriginal
languages were spoken and not written, so often there
are many interpretations as to how the names should be
spelt. We have chosen spellings that are commonly
used but want to acknowledge that there are other ways,
and we respect those too. Also, this is not a complete
list nor is it necessarily 100 per cent accurate in all the
details. Unfortunately the gathering of information
about all of the clans and First Nations is a work in
progress that we seek support from the government to
complete. There are elders out there who have this
knowledge, but we need support to bring that
knowledge together.
I will start by reading out the list of the First Nations —
and I would like to apologise in advance for the
potential disaster that will be my pronunciation: Barapa
Barapa, Bidwell, Boonwurrung/Bunwurrung,
Dhudhuroa/Yatmaithang, Dja Dja Wurrung/Jaara,
Djab Wurrung, Girai Wurrung/Kirrae Wurrung,
Gulidjan, Gunditj Mirring/Dhauwurd
Wurrung/Gunditjmara, Gunai/Kurnai, Jardwadjali,
Latji Latji, Monero-Ngarigu/Southern Monero,
Ngintait, Ngurai Illum Wurrung, Nyeri Nyeri/Yary
Yary, Tati Tati/Dadi Dadi, Taungurung, Tjapwurrung,
Wada Wurrung/Wathaurong, Wadi Wadi/Weki Weki,
Wamba Wamba/Wemba Wemba, Waywurru/Waveroo,
Wergaia Wergaia/Wotjobaluk/Djupagalk/Jardwajala,
Woi-wurrung/Wurundjeri, Yorta Yorta and Yuin.
I will now begin to read out the list of clans of
Indigenous first peoples in Victoria. I flag that I will not
complete this list in the 4 minutes I have left, so my
colleagues here on the Greens benches will complete
this list in their contributions. The list is: Gunbower
Gundidj, Kurrowertukhe, Mially Water Clan,
Moyberrer Balug, Perregoo, Tanne Balug, Teerap
Balug, Yulowil Balug; Bun Wurrung Balug, Mayne
Balug, Ngaruk Willam, Yallock Ballug, Yalukit
Willam, Yowengarra; Dhudhuroa, Boengar Mittong,
Ginning Matong, Tarrer Mittung, Theddora Mittung,
Gundungerre, Kandangora Mittung, Yatte Mittong;
Bial Balug, Burung Balug, Bulangurd Gundidj, Cattos
Run Clan, Galgal Gundidj, Gurabungalid Gundidj,
Banyul Willam, Dja Dja Wurrung Balug, Galgal Balug,
Gunangara Gundidj, Larning Gundidj, Liarga Balug,
Tardardyinlar, Munal Gundidj, Dirag Balug, Durid
Balug, Wurn Balug, Wungaragira Gundidj, Yung
Balug; Baumbidj Gundidj, Djargurd Balug,
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Koenghegulluc, Korrungow Werroke Gundidj,
Leehoorah Gundidj, Mullungkil Gundidj, Djargurd
Wurrung, Netcunde, Tarnbeere Gundidj, Teerinyillum
Gundidj, Uropine Gundidj, Wane Gundidj Colac,
Worong Gundidj; Baradh Gundidj, Badadgil Gundidj,
Burug Gundidj, Duram Gundidj, Flat Topped Hill Clan,
Garar Gundidj, Garngigung Gundidj, Girai
Wurrung/Kirrae Wurrung, Gilambidj Gundidj,
Gilidmurar Gundidj, Gulag Gundidj, Gular Gundidj,
Gun Gundidj, Gunawurd Gundidj, Gunindarar,
Ngalung Barar Balug, Mt Noorat Clan, Ngaragurd
Gundidj, Purteet Chowel Gundidj, Lake Terang Clan,
Warnmbul Gundidj; Beeac clans, Birregurra clans,
Guraldjin Balug, Gulidjan Balug; Art Gundij —
The ACTING PRESIDENT (Mr Ramsay) —
Order! Ms Springle, can I just ask: how many more
names do you think you would have?
Ms SPRINGLE — There are about 300 names
altogether. I can stop and my colleagues can take over
the list. That is fine. If we could go sequentially though,
that would be wonderful.
The ACTING PRESIDENT (Mr Ramsay) —
Perhaps you can leave it to Ms Dunn, who is the next
speaker.
Ms SPRINGLE — Thank you.
Ms DUNN (Eastern Metropolitan) (11:03) — I rise
today to speak on the Advancing the Treaty Process
with Aboriginal Victorians Bill 2018. Before I continue
the good work of my colleague Ms Springle I just want
to say that the Greens recognise the sovereignty of
Aboriginal clans over the land now known as Victoria.
Victoria always was and always will be Aboriginal
land. We honour their struggle and their strength to
have survived the brutal attempt at genocide of their
people. The Greens believe that treaties must be
negotiated with each and every one of the surviving
clans of Victoria.
I also will apologise in advance for any pronunciation I
may get wrong in continuing to name the clans across
Victoria, and I commend my colleague on her start on
this very extensive list. I continue: Ballumin Gudidj,
Bate Gundidj, Biteboren Gundidj, Bokerer Gundidj,
Bome Gundidj, Bonedol Gundidj, Can Can Corro
Gundidj, Carnbul Gundidj, Cart Gundidj, Cartcorang
Gundidj, Corry Gundidj, Cupponenet Gundidj,
Dandeeyallum, Direk Gundidj, Gilgar Gundidj, Kerrup
Gundidj, Kilcarer Gundidj, Gundidj, Koroit Gundidj,
Lay Gundidj Mallo, Mallun Gundidj, Meen Gundidj,
Mendeet Gudidj Marayn, Monwer Gundidj, Moperer
Gundidj, Mordoneneet Gundidj, Morro Gunditj, Mum
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Keelunk Gundidj, Mumdorrong Gundij, Nancurrer
Gundidj, Nartitbeer Gundidj, Net Net Yune Gundidj,
Nilan Gundij, Omebegare Rege Gundidj, Pallapnue
Gunditj, Peerracer, Ponungdeet Gundidj, Pyipgil
Gundidj, Tarrerwung Gundidj, Tarerer Gundidj,
Tarngonene Wurrer Gundidj, Teerar Gundidj, Tolite
Gundidj, Tone Gundidj, Ure Gundidj, Wane Gundidj,
Wanedeet Gundidj, Warerangur Gundidj, Waywac
Gundidj, Weereweerip Gundidj, Woortenwan,
Worcarre Gundidj, Worerome Killink Gundij, Worn
Gundidj, Tallo Gundidj, Yambeet Gundidj, Yarrer
Gundidj, Yiyar Gundidj, Yowen; Brataualung,
Tatungulung, Braiakaulung, Brabralung,
Krauatungulung; Apsley Clan, Barbadin Balug, Bernet,
Buluga, Bung Bung Gul Gundidj, Congbool and Yat
Nat Clan, Darkogang Gundidj, Djappuminyu, Djura
Balug, Jardwadjala, Djurid Balug, Kallutbeer Kanal
Gundidj, Karrebil Gundidj, Konongwootong Gundidj,
Koroite, Konenicen Balug, Kum Balug, Larnaget, Lil
Lil Gundidj, Mideriber Gundidj, Moody Balug, Murray
Murra Barap, Ngarum Ngarum Balug, Pellerwin Balug,
Pobbiberer Balug, Rockburrer Balug, Tuan Balug,
Tukallut Balug, Tununder Balug, Ullswater Clan,
Wanemollechoke, Welleetpar, Whiteburer Gundidj,
Worrercite, Yamneborer Balug, Yareen Me Yoke,
Yetteker Balug; Balug Mernen, Bandjel Gundidj, Lail
Buil; Benbedora Balug, Gunung-Willam, Ngurai-Illam
Balug; Jungeegatchera; Buthera Balug, Look Willam,
Moomoom Gundidj, Nattarak Balug, Nira Balug,
Warring-Illum Balug, Yarran-Illum Balug,
Yeerun-Illam Balug, Yowung-Illam Balug; Bankneit,
Bar Gundidj, Beeripmo Balug, Boner Balug, Buller
Buller Cote Gundidj, Cartbonong Gundidj, Cart Cart
Worrate Gundidj, Curruc Balug, Gnareeb Gnareeb
Gundidj, Jacelet, Kolorer Gundidj, Konegilwerring
Gundidj, Mingalac Gundidj, Mitteyer Balug,
Mutterchoke Balug, Neetssheere Balug, Tjapwurrung,
Peeripar Balug, Poit Balug, Punnoinjon Gundidj,
Puppellenneering, Tappoc Gundidj, Terrel Balug,
Terrumbehal Gundidj, The Gums Clan, Tillac Gundidj,
Tin Balug, Tonedidgerer Balug, Tool Balug, Toorac
Balug, Uelgal Gundidj, Ural Balug, Utoul Balug,
Wattenpeer Balug, Weeripcart Balug, Worrembeetbeer
Gundidj, Wurcurri Gundidj, Yam Yam Burer Balug,
Yourwychall Gundidj; Barere Barere Balug,
Beerekwart Balug, Bengalat Balug, Berrejin Balug,
Borogundidj, Burrumbeet Balug, Keyeet Balug,
Carringham Balug, Carninje Balug, Corac Balug,
Corrin Corrinjer Balug, Gerarlture, Marpeang Balug,
Mear Balug, Moijerra Balug, Moner Balug, Monmart,
Neerer Balug, Pakeheneek Balug, Peerickelmoon
Balug, Tooloora Balug, Woodealloke Gundidj, Wada
Wurrung Balug, Wongerrer Balug, Worinyaloke Balug,
Yaawangi; Nat Konedeyoke, Targundidj; Bael Bael
Gundidj, Dietchen Balug, Geroung Bukeer,
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Gourrmjanyuk, Koron Gundidj, Mallenjerrick, Moorta
Moorta, Murrabit Gundidj; Tarrer Mittung; Banyiinong
Balug/Banju Bunan Gundidj, Bulla Bulla Wycher,
Karroit Balug, Djubagalg Gundidj, Duwin Barap, Jakel
Balug, Jackal Barap, Jarambiuk, Wergaia, Jarrung
Jarrung, Kapun Kapun Bara, Kreitch Balug, Gur Balug,
Nyill, Porrone Gundidj, Wengen Marongeitch, Witch
Wundauk/Njarimbalug, Yarrikuluk, Yoonjareup;
Wurundjeri Willam, Gunung Willam Balug, Talling
Willum, Kurung Jang Balug, Marin Balug, Wurundjeri
Balug, Bulug Willam; Darrinban, Wongatban,
Merdiderban, Maddemowero, Yewngotban,
Biggolatban, Ungidderroban, Mowatban, Derranatban,
Toolinyagan, Boongatpan, Angootheriban, Kailthiban,
Moiraduban, Towroonban and Wolithiga.
The ACTING PRESIDENT (Mr Ramsay) —
Ms Dunn, it was very admirable that you got through
all those. Well done to you both.
Ms BATH (Eastern Victoria) (11:12) — I rise to
make some comments today on the Advancing the
Treaty Process with Aboriginal Victorians Bill 2018, a
bill that establishes the framework for the advancement
of treaty. Within my contribution today I would like to
touch on a few points. The first one is recognising what
is happening and what has happened in the past
overseas. The second point will be to identify the
importance of our Indigenous culture, our Indigenous
heritage and our current Indigenous people and their
ways in Victoria and to talk about some of the issues of
the past. I would also like to reflect on some of the
positive things that are happening — certainly in the
federal sphere — that have been pushed for over the
last 10 years of Closing the Gap and look at those. I
would like to again look at the federal sphere in terms
of what is going on there in relation to a select
committee, which I know Ms Crozier has raised before
in this debate.
I would like to touch on the Victorian Traditional
Owner Land Justice Group and some of their concerns
as set out in a media release around this bill. I will talk
about some of my positive experiences and the absolute
honour it has been to meet many Indigenous people in
the last three years in my role as a member for Eastern
Victoria Region, briefly talk about a policy that we
have got on the table and mention some great
Indigenous people right across Australia but also
locally in Eastern Victoria Region.
Many overseas nations have had treaty frameworks, for
decades for some, and for hundreds of years for others.
In terms of Canada, Canada’s Indigenous treaty started
way back in the 1800s. In truth it was probably a focus
to open up the prairie lands and for the European
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cultures to be able to access resources and opportunities
there, but certainly in 1982 the Constitution Act in
Canada looked at having the supreme law of Canada
and recognising and affirming the existence of
Indigenous and treaty rights. That was a holistic,
whole-of-nation approach. Indeed our New Zealand
counterparts over the waters have a historical treaty, the
Treaty of Waitangi, made 175 years ago on a national
level as well. So the premise of my discussions through
this is that The Nationals very much believe that there
should be a holistic approach across the nation and a
treaty must come from the federal sphere with support
from the states, not the other way around.
This is one of the longest, if not the longest, surviving
Indigenous cultures here in Australia: 65 million years
of a sophisticated social fabric of networks of people
with rich traditions and laws. Right across Australia we
need to recognise that, and it is the responsibility of all
governments to protect and respect our Indigenous
people as they are now and their culture and history.
There is an absolute dark, dark blight on our history,
but we cannot unwrite that history of European
settlement 200 years ago, the catastrophic damage that
those people did back in the day with diseases, with
ignorant violence — it just defies common sense and
human dignity, but it was done, and there is no doubt
there was barbaric treatment.
Over the Christmas holidays I try and do some reading,
and it was interesting to read about Hamilton Hume and
his journeys from what was then a mere settlement at
Botany Bay down over incredible terrain to what we
now call Victoria and Western Port Bay. Indeed his
journals spoke about his befriending and attempting to
communicate with the Indigenous tribes, and the
positive relationships that happened through that, but he
also identified the ignorant relationships that came
about through some explorers and other people. So
back almost 200 years ago there were positive attempts
in amongst this total muddle and atrocious behaviour.
Today we know that Indigenous communities still face
huge disadvantage. Their health outcomes and
education opportunities are still much poorer than those
of non-Indigenous communities. Their career prospects
and life expectancies are often still of great concern
because they are not of equal status. Indeed,
unfortunately often Indigenous people are
over-represented in our legal system. But there are
some definite positives that have been happening over
the last 10 years in terms of closing the gap. In 2008 the
federal government established the Closing the Gap
framework, and it has continued on and is supported in
a bipartisan fashion across all parties, which is
tremendous to see. Indeed Senator Nigel Scullion, who
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lives, when he is not in Parliament, in the great
Northern Territory and is very passionate about his
Indigenous brothers and sisters, has worked tirelessly in
this space.
Some of the points that are raised in terms of closing
the gap look at the improvements that have been made
around reducing the child mortality rate, and that is
coming back on track. They are actually meeting that
outcome. There are improvements at that early interface
of the child and maternal health system connecting with
people, and there has certainly been a reduction in child
mortality. Another thing that is important to note is that
they have been on target to have 95 per cent of all
Indigenous four-year-olds enrolled in early childhood
education by 2025. There have been some great
improvements. In 2016 almost 15 000 Indigenous
children — 91 per cent — were enrolled in early
childhood programs.
But looking at the other end of the education
framework, there is still so much to do. Closing the gap
in school attendance is still not on track. It has had
improvements, but it is still not equal for Indigenous
people. In terms of reading and numeracy, there is still
such a huge lot of work to be done in that space. I know
as we go forward to the election there are some really
positive policies that we have about all people who are
disadvantaged and vulnerable, and Indigenous
communities are contained in that. At the other end, the
attainment of year 12, there is still work to be done in
that space. I believe it is the right and responsibility of
all governments to work to improve that.
One point that I want to raise in terms of good work
that has been done in the federal sphere is the fact that
through this Closing the Gap, and through
Minister Scullion’s work, $1 billion of commonwealth
contracts have gone to Indigenous businesses during the
current term of government. That just shows the
strength of our Indigenous business sector and the
commitment of the government in the federal space to
work with them, to improve and to take on
opportunities. A joint standing committee in the federal
Parliament is looking at recognising and relating to
Aboriginal and Torres Strait Islander people, and it is
important to note that there is some significant work
there. The committee will look at inquiring into and
reporting on matters relating to constitutional change.
There is a whole range of work that is being done in
that space, and it is very important that there will be an
interim report in only a month’s time and a final report
at the end of the year. I think this government should
wait until those significant findings and
recommendations come out before we make that leap
into a state-based treaty.
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Indeed the Victorian Traditional Owners Land Justice
Group in their media release of 6 June this year have
raised some issues. One of the issues is in relation to
consultation and negotiation, and I quote:
The government process has been bureaucratically controlled,
one-sided and akin to assimilation. Some 80 individuals out
of 50 000 first peoples have been involved in culturally
inappropriate structures established by government.

The media release goes on to say that this process has
also disrespected some 6000 elders across the state who
have not given consent to the results so far, just
highlighting that there are certainly some concerns.
The role of an MP is wonderful and busy, and it is an
honour to meet such tremendous people. I have had the
absolute privilege in the last three years of meeting
some great people who work in the Indigenous space
for their people. In my work in terms of developing a
firestick policy we recognised that the Indigenous
cultures for thousands and thousands of years have
manicured and managed their land through fire. The
work of Victor Stephenson, an Indigenous fire
practitioner from northern Australia, and his
message — a very holistic message; a message about
bringing people together and working as one — are
creating positive outcomes for Indigenous people but
also positive outcomes for healing our country that is
getting choked with undergrowth and choked with fuel
load and cannot breathe or re-establish. It is a very
important thing that we have listened to him and
developed this.
The other important note on this is that it is not a
top-down policy; it is a ground-up policy. The Liberals
and Nationals will work with the traditional owners,
councils and other land managers to fund and
implement this policy. It is important to see that for too
long in a land management sense we have had too
many hot burns that ruin forest, that kill the canopy and
that ruin flora and fauna. These cool burns will be
instigated and controlled by Indigenous people from a
range of tribes right across this state who will have the
capacity and will learn to be the leaders. They will
share their knowledge and bring about great change. I
really appreciate people coming on board. If I can put a
plug in to anyone listening out there, there is an
Indigenous firestick workshop coming up in July on the
south coast of New South Wales, around Nowra. I think
you should go online, look it up and start to learn about
the cultural importance but also the healing the land
importance of firestick.
Finally, I would like to make a few comments about
fantastic Indigenous people. A long time ago, maybe in
the summer holidays, I read a book about famous
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Australians. One who stuck out from that reading was
Neville Bonner. What a trailblazer he must have been
back in the 1970s to actually go into Parliament to
represent the Indigenous cultures and to be a strong
voice for his people. We talk about glass ceilings; this
man broke that glass ceiling. Then there is somebody I
have been doing a little bit of reading on recently,
Jacinta Price. What a strong woman she is for her
community, with a strong and very grounded voice. If
you read her Facebook page, it is not up at some
ethereal cloud level; it is very much on the ground. She
represents her people, and I cannot wait to see her
develop as a leader going forward and hopefully enter
federal politics.
I have mentioned Victor Stephenson. There is also
Uncle David Wandin from the Wurundjeri tribe, who is
a very calm man, a very gentle man, but he holds such a
lot of wisdom and he has the experience as to what is
needed on our land. Mr Shane Monk, who I met
recently, has also been quite an inspiration to me.
Locally I have the Gunnai/Kurnai women leaders, with
whom I have met on a number of occasions. I cannot
help but be impressed by their integrity and their
willingness to communicate with and educate people
about the Gunnai/Kurnai. In a broader spectrum of
Indigenous people there are Dr Doris Paton and
Christine Johnson in the Latrobe Valley. Further, there
is the work of GLaWAC, the Gunaikurnai Land and
Waters Aboriginal Corporation, which is bringing
about positive outcomes for land management and
water management. I pay tribute to Grattan Mullett and
to Russell Mullet, who is no relation.
Finally, in the last few moments of my contribution I
want to say that I believe we need to have a holistic
approach. It needs to come from the federal Parliament
and be a treaty for all Aboriginal people, not a
state-based situation.
Ms PATTEN (Northern Metropolitan) (11:27) — I
rise to speak briefly on the Advancing the Treaty
Process with Aboriginal Victorians Bill 2018. In doing
so I acknowledge the traditional owners of the land
across Victoria and any elders past and present here
today. I recognise that Aboriginal people have been
here for not only thousands and thousands of years but
thousands of generations. In coming here today I want
to pay my respects to my fifth cousin Herb Patten, who
is not only a wonderful elder from the Gunnai nation
but also a professional gum leaf player; and his relative
Jack Patten, who I think will be remembered by many
as one of the first Aboriginal activists to take us down
this path on the first Day of Mourning in 1937 in
Sydney. I am pleased to be supporting this historic bill
in his memory.
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For many these are days when it is sort of sad, because
we so often see this two-party stalemate. We so often
see the party politics playing out instead of good policy
being at the forefront. At Reason we support good
policy no matter where it comes from, and this is
exceptionally good and historic policy.
I was particularly horrified by the way the federal
government dismissed the recommendations of the
Uluru summit in May last year — that Uluru summit
that wanted to enshrine a First Nations voice in our
Australian constitution and that was dismissed. I am
pleased that in Victoria we will be walking a different
path and that this bill commits our state to a treaty
process. It does not create a treaty, but it provides the
foundations for future treaty negotiations and
establishes the elements that are necessary to support
future treaty negotiations. It has broad support amongst
the traditional owners.
In talking about this, and certainly in recognising that
the federal seat of Batman changed to the seat of
Cooper yesterday, I was very pleased to have a
conversation with Phil Cooper about it. His father,
William Cooper, basically established that Day of
Mourning with Jack Patten nearly a century ago. I liked
the way that Phil Cooper described this bill. He said
that it is really not much more than ‘organising a
meeting to organise another meeting’, and I think this is
what it is, but it is important. It is important that we
have been able to bring the traditional owners around
Victoria together to establish what will be a historic
measure in creating a treaty in the future.
I am certain that creating this treaty will go towards
helping us close the gap, because nothing else has, no
matter how many billions of dollars we have been
pushing into trying to close the gap on education and
health et cetera. I hope that this does. I also hope that a
treaty will enable us to pronounce Aboriginal words.
We were all commenting on this as Ms Springle and
Ms Dunn went through those wonderful names with
difficulty. I am somewhat ashamed that I know one or
two Aboriginal words, and I feel that I really should
know more and our children should know more. I hope
that part of this process brings that together. We see it
in places like New Zealand, where there has been a
treaty, where Maori words just slip off people’s tongues
with ease. It is not the same in Australia and in Victoria.
I do not think the importance of this treaty can be
overstated. I think it is a wonderful opportunity to
embark on this path of recognition, healing and
especially self-determination. I commend the bill to the
house.
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Mr O’SULLIVAN (Northern Victoria) (11:32) — I
rise to speak on the Advancing the Treaty Process with
Aboriginal Victorians Bill 2018, and I would like to
pay my respects to Aboriginal elders past and present
who are here today and also the land on which we meet.
This bill is an interesting bill, and it has a whole range
of facets to it. We have heard many of them today and
in the other house, and there has been a lot of
commentary in relation to this bill which I have found
quite fascinating. The objectives of this bill from the
outset are meritorious in terms of what they would like
to achieve, but I have some reservations as to whether
this bill that we are debating here today will actually
achieve those things that many people would like it to
achieve. I commend the process for wanting to continue
to make that difference, but I do wonder whether this is
the mechanism that will drive those outcomes that we
would all very much like to see. I will go into more
detail on that in a minute.
In terms of the bill that we have in front of us, it
obviously wants to provide a foundation for future
treaty negotiations between Aboriginals in Victoria and
the state and enshrine a relationship between an
Aboriginal Representative Body, which is yet to be
established, and the state as a working partnership to
establish the elements that are necessary to support the
future treaty negotiations. As I have just said, that is
great, and I support the process of advancing
opportunity and recognition and addressing some of the
issues that Aboriginals in this state and in this country
are experiencing. There is no doubt that over the years
Aboriginals have been treated horrendously. I am
happy to say that that is changing, and it has been
changing for quite a while as we work through all of the
issues surrounding this very difficult issue that we have
been trying resolve for decades.
We have heard comments from other people going
back nearly 100 years about progression in terms of a
whole range of aspects around Aboriginal culture and
Aboriginal people in this state. Aboriginals have made
a huge contribution to this country not just here in
Victoria but right around the country. They have made
a huge contribution, and they continue to do so. Our
country is very much richer for that contribution that
they continue to make. Obviously Aboriginal people
have been around for some 40 000 years and have been
a wonderful group of people who have done some
wonderful things. There are still some issues that need
to be resolved and some things that we can do to
continue to help them, but that has been done in many
instances. I certainly look forward to being able to
contribute as well where I can in terms of the process.
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I am not convinced that this bill that is trying to set up a
treaty is the answer here in Victoria. I think that the idea
of a treaty is one that needs to have its origins at the
federal level. It is one that needs to go through the state
Parliament and then have bipartisan support from the
major parties, the minor parties and the Independents
and so forth at a federal level, where we can get the
foundations of this done properly the first time. The
fear that I have about trying to set up a treaty on a state
basis alone is that if all of the states and territories try to
do this, all of a sudden what is designed to unite us all
in terms of working through these issues is actually
going to do the reverse. It is actually going to divide us,
and I think that would be a really bad outcome. I do not
think that is the intention of this bill, but I think it would
be one of the unintended consequences that would
occur if this bill were to pass.
If every different state and every different territory
introduces their own treaty arrangements, that means
that every one of them will be different. Every one of
them will have different aspects and different
terminologies which will have different meanings,
different interpretations and different bureaucracies set
up to implement those separate treaties, which will all
be different. This means that effort to try and unite, to
try and take us forward and to try and continue the
healing and continue the efforts to advance Aboriginal
people will actually be undermined by a whole range of
differences. I think that would be a terrible outcome.
Everything that we do should come across as a united
approach that can actually take this cause in the right
direction. A New South Wales one would have
different rules and different features to a Victorian one,
as would Queensland, the Northern Territory and so
forth. Along the Murray River — and my electorate
runs right along the Murray River — there is a town on
the Victorian side and there is a town on the New South
Wales side, whether it be Mildura and Wentworth,
Echuca and Moama or Albury and Wodonga. There are
plenty of such towns where the Murray River is really a
mirror in the middle and where they are certainly
working really hard to unify on a whole range of things.
But if this bill came through and there was a treaty for
Victoria and then a treaty for New South Wales, for
those towns and those communities along the river —
and there are quite significant Aboriginal communities
in each one of those centres and right throughout
northern Victoria; there are a lot of Aboriginal people
up in northern Victoria and we are very proud of
them — a line would be drawn between New South
Wales and Victoria called a border. They would have
different treaties on one side to the other — different
rules, different interpretations, different meanings,
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different bureaucracies and different people dealing
with each state, and all of a sudden the divide would get
wider. I think that would be a bad outcome.
This needs to be done via a unified approach that is
established by the federal government so we can take
this forward using the same interpretations, the same
laws, the same meanings, the same bureaucracies, the
same rules and the same interpretations of how this
should be progressed. I just do not see that happening
when trying to go it alone at a state level.
At a federal level there is already a fair bit of work
being done — and it is being done over a 10-year
period — through the Closing the Gap program. That
program has actually achieved a lot. It has produced
some bold outcomes that it certainly wanted to achieve.
It has not achieved all of them — there is still more
work to be done — but it has certainly made a
difference in a whole range of areas.
I just want to run through some of the areas where the
Closing the Gap program at a federal level has made a
difference in a whole range of targets. The target to
halve the gap in child mortality by 2018 is on track. The
target to have 95 per cent of all Indigenous
four-year-olds enrolled in early childhood education by
2025 is on track. The target to close the gap in school
attendance by 2018 is not on track; there is more work
to be done there. The target to halve the gap in reading
and numeracy by 2018 is not on track. The target to
halve the gap in year 12 attainment by 2020 is on track.
The target to halve the gap in employment by 2018 is
not on track. The target to close the gap in life
expectancy by 2031 is not on track.
So just with those targets alone we have made some
progress on about half of them. For the other half there
is still more work to be done. That is something that is
being done at a federal level, and that has been agreed
upon right across the whole country. That is something
we need to let continue so we can make sure we get the
best possible outcomes in this space.
When you look at those sorts of targets on a
state-by-state basis there are differing levels of success.
A bad outcome would be if the different areas where
we are trying to achieve those targets were all of a
sudden assigned to individual state-by-state treaties and
we were left trying to bring about outcomes that would
benefit the whole of the country but were segregated by
state. That is not what we are here for. We have got a
federation of states for a reason. The big issues that are
important in our society can be dealt with on a certain
level to try and bring about real, meaningful and
positive outcomes, and it can be done across the whole
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of the country. This bill is actually trying to circumvent
that, to disregard the rest of the country and to do it as
one state alone. I think that is a bad outcome, and I
cannot support that.
In terms of this bill, the consultation on it has been
interesting. There have been criticisms from right
throughout northern Victoria about some groups being
consulted and some groups not being consulted and
some people being consulted and others not being
consulted. Again, it creates division when you talk to
some and you do not talk to others. Everyone needs to
be involved in this process so that we can have a
unified approach. This has got to be a unified approach
if it is going to work properly in terms of trying to bring
about those positive outcomes that we all want.
I know that many of the parties in this Parliament, both
in the other chamber and in this chamber — including
the minor parties, the Independents and so forth —
have all been wrestling with this bill in terms of
whether they will support it or not. I know that the
Greens have had many conversations internally in
terms of whether they will support this bill, because
there is a whole range of different views within their
party in terms of the way they will approach it, and I
know that has been the case right across the whole of
the Parliament. In terms of this bill, if it was a great bill
there would be no amendments, but there are a number
of amendments that are being put up. There are
amendments all over the place. I have not even seen all
of the amendments, but I know they are coming from
quite a few different places.
The Greens themselves have got pages and pages and
pages of amendments, which is proof to me that they
think this is a poor bill that needs to be drastically
improved. The number of amendments the Greens have
got — and I think it is 47 amendments or something
like that — is absolutely a demonstration that there are
holes in the existing bill that we have got in front of us
that need to be fixed. I commend the Greens for trying
to do their bit to make this a better bill. I understand
that there are other amendments as well all trying to
bring about a better piece of legislation than the one we
have got in front of us. I find it is a reflection on the bill
that we are working with. This is not a good piece of
legislation, because it is going to require so many
amendments to make it a better bill.
That just goes back to my foundational point: this
should not be an approach that is taken on a
state-by-state basis. This is an approach that should be
taken across the whole country. This is an approach that
needs to be led by the federal government on a
bipartisan basis between all the groups up in Canberra,
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whether that is Liberal, Nationals, Labor, Greens,
Pauline Hanson or whatever other groups are up
there — the Xenophon group or whatever their name is
now. Everyone needs to be involved at a central level,
at a federal level, through Canberra to drive this process
forward.
That is why I cannot support this bill. I do not believe in
creating further division for Aboriginals. They have
faced that their whole lifetime. Their whole existence
has been one of division. We need to go forward with
an approach that is unified, and I genuinely believe that
everyone in this chamber is in agreement that we want
to do this with a unified approach. I do not believe that
anyone in this chamber wants to go through this
process that looks at division rather than unification.
That is why I cannot support this bill. It is a bill that in
its intentions is well-meaning but in its execution would
deliver a worse outcome, and that is not what we are
seeking in this space. I will not be supporting this bill,
The Nationals will not be supporting this bill and the
coalition will not be supporting this bill, but I certainly
will be working where I can to progress better
outcomes for Aboriginal people, because they deserve
it.
Mr YOUNG (Northern Victoria) (11:46) — I also
rise today to make some commentary from my
perspective and the perspective of the Shooters, Fishers
and Farmers Party on the Advancing the Treaty Process
with Aboriginal Victorians Bill 2018. The comments
that I am going to make are somewhat different with
regard to those of everyone else because I have had
probably a shorter time involved in this issue than many
others may have had across many, many years. My
observations are relatively new, but my observations
have been brought about by conversations with many
different people and many different groups associated
with this particular issue and the advancement of treaty.
I think the government has missed the mark on this bill
with the rhetoric and commentary they are using, and I
say that because of the basic principle that all of the
government’s comments of note have been adamant
that a treaty will take place. They have been forceful,
almost, that a treaty will take place.
That leads me to a lot of other discussions which I have
had with many other people about what a treaty is.
When asking the questions of what is a treaty and what
will a treaty look like I have not had a clear answer put
to me, and I say that by way of acknowledging that
there are many different views about what a treaty is.
There are many views put by people who are removed
from the argument and conversation around Indigenous
Australians and who have no background knowledge of
treaty. There are many different views from
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government and members of the public service. There
are many different views from Indigenous groups.
When I have spoken to Indigenous groups about treaty
and I have proposed the question, ‘What is a treaty?
What do you want it to be?’, a number of them have
given me different answers. With that in mind I find it
difficult to accept a government being so adamant that a
treaty will happen when all of the people involved —
the government and the public service that are
administering this process, the Indigenous groups who
are on one side of the debate and advocating for
Indigenous groups, and the wider Victorian public —
have different ideas and different notions about what a
treaty is. It is very premature for the government to be
adamant that we are going to have one take place.
I think the discussion needs to come back a step and be
about what a treaty is and what a treaty means to
Indigenous people and what a treaty means to the rest
of the Victorian public before a government can decide
that we are going to have a treaty. Therefore
introducing a bill like this that puts in place a process
that brings together a body representing Indigenous
groups that will be on equal footing in the debate and
negotiation around a treaty with the government I think
is the next step. I think that is a step that we need to be
taking after we have a clear vision of what a treaty is
going to be, should we arrive at a position where all
parties are in agreement.
I take one example of what a treaty means to an
Indigenous group that I met just recently. One of the
Indigenous leaders put to me that it is about an end
point of a negotiation, and a negotiation was defined as,
‘You come in with 100 per cent, I come in with 100 per
cent and we both leave with something that is
compromised and in the middle’. I agree that that is the
basis of a negotiation. That is fair. But with this process
what has not been made clear to me is what the 100 per
cent is that one side is coming into the debate with and
what the 100 per cent is that the rest of the Victorian
public have to put up to be negotiated by the
government on their part. Until we have an
understanding of exactly what is on the table with this I
do not know how a negotiation can even start.
Whether it is negotiating with my children on how
much food I want them to eat before they have dessert
or whether I am negotiating with someone who I am
buying something off and haggling on a price, there
cannot be a negotiation when you do not know what the
starting point is and you do not know what the end
point might be. I know they are very simplistic
examples that may not necessarily apply totally to a
situation like this, which is a very complex situation.
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However, I struggle to accept a piece of legislation that
would put in place a process for that negotiation to
happen, led by a government and whoever else is
working on behalf of the government in the public
service, when we do not know what we are giving up,
dare I say. We do not know what Indigenous
Australians are giving up, because the way that
definition was put to me — that we both leave with a
compromise — suggests to me that the Victorian
people are giving up something and Indigenous people
are giving up something. I think that is a really poor
way of looking at it. I would like to see both groups
walk away with something positive out of this.
It has also been suggested to me by people who I have
asked what a treaty is that a treaty is a document that
signifies the end of a war or a conflict. In very
simplistic terms I guess that is what a treaty is in many
cases. You could apply that to this situation by saying
that this could be a document that will end a political
conflict — an advocacy conflict. I would like to think
that maybe it is one that could end that conflict and the
debate that has been happening around Indigenous
Australians for quite a while, but the reality is I do not
think anything is going to end that conflict. I think it is
an ongoing issue that we will never get 100 per cent
right and no one bill so far — and we have had some
significant bills introduced by government in the past
around acknowledging the issues in Indigenous
communities — has been able to solve all the issues or
problems and end that political conflict. I do not think
that this bill is one that will do so in the future,
notwithstanding that this is one that applies to Victoria
only and not to the rest of the country.
As has been mentioned by many other members in the
chamber, there is work going on at the federal level;
there is work going on at a higher level than the
Victorian government level to achieve something. I do
not think that the step we take here is going to have a
significant impact and make a significant amount of
difference to that wider conversation across Australia.
The issues that we in the Shooters, Fishers and Farmers
Party face that are brought to us by the people whom
we represent are slightly different to those of other
parties. We have a unique supporter base and a unique
group of people who put us here, and their issues are
somewhat different and can be somewhat specific.
When I talk about the negotiation process that may
have taken place or may take place, hopefully, if the
government has its way in forming a treaty and I
mention that we need to know exactly what is on the
table, I do that in the interests of those people because
they have unique requirements.
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One requirement that sticks out to me is public land
use. Public land use and the ability for public land to be
used by all is something that our party has advocated
for constantly and consistently since we have been here.
Public land is for the public; it is for all people. We
understand that there are ways that management
practices have to be undertaken to maintain that use and
to maintain our public spaces in their natural presence
and that it is something that has been established over a
long, long time and there is a large bureaucracy that
administers that. But there are always issues around
public space and who gets to use that public space.
Something that is very important for us and the people
we represent is having some sort of comfort that the
advancement of a treaty is not going to be something
that impacts the use of public space and the use of
public land and is not going to impact who uses public
land. So far, when we have a government that is not
willing to tell us all the things that are on the table, that
100 per cent that we may be putting on the table or
what things are not on the table, we cannot guarantee
that public land management practices are not one of
those things that could be negotiated. We cannot
guarantee that public land practices are going to
continue in such a way that they allow all Victorian
people to access public spaces equally and in
accordance with all the very many recreational
activities they partake in. While that guarantee that
public places will remain available to all of the public is
not in place, the Shooters, Fishers, and Farmers Party
just simply cannot support anything that would put that
at risk.
That is one of the things that we hold very dear. I have
said it many times and I will take the opportunity to say
it again: the value in our public places — in our wild,
natural, preserved places — is in their use, because if
we do not use them, if we do not experience them, then
they become valueless. That is where we like to see
people, out enjoying those public places. So the
management practices around those public places are
very important to ensure that everyone has equal
footing in the way in which they are managed and has
the ability to be in them.
That is one of the things that is a threshold issue for our
party as far as things that are applicable to this
legislation. It is a threshold issue in many other
instances, but until we have some surety from the
government about what is going to be negotiated as part
of a treaty process, then we will be unable to support
one going forward.
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That is not to say that we do not support a treaty in
principle. There are questions about the merit of a
treaty, about whether it will actually achieve anything
and whether it is purely symbolic. I am not necessarily
suggesting that I sit on either side of that debate. Part of
me does believe that it is merely symbolic, that it does
not have any of the practical applications that have been
brought up already by many other members of this
chamber. Another part of me believes that that
symbolic gesture may not be such a bad thing anyway.
It does not detract from anything. So I am not going to
state whether I think it is a good idea or a bad idea to
have something that is purely symbolic. What I would
like to say just in simple terms, stepping back from the
notion of a treaty, is that until we know exactly what is
going to be on offer, exactly what is going to be
negotiated, then we cannot support it.
I just want to add to that by saying that I think that the
consultation by the government up until this point has
been really fantastic with certain groups, absolutely
fantastic with Indigenous groups, in whatever form that
may be, all the way down to individual Indigenous
Victorians and all the way up to organisations that
represent large numbers of them. That part of the
consultation process has been fantastic and many
people from that perspective of representing Indigenous
people and who talk to me are well aware of this
legislation, how it works and the impacts that it might
have.
Where I think the government has fallen down slightly
is in that consultation with the wider public. That again
comes back to this issue of the government’s rhetoric
and belief being that we will have a treaty. I think that
in the consultation with the wider public it needs to be
made very clear that that is the government’s position.
The government needs to understand that you cannot
listen to just one group; you have to listen to both
groups. Until that wider consultation takes place with
the rest of the Victorian public, I think the government
is doing itself a disservice.
In summing up, the Shooters, Fishers and Farmers
Party will not be supporting this piece of legislation.
We think it is premature in a process where a
government is adamant that it is going to have a treaty
and yet will not tell the public exactly what the treaty is
going to contain or what it could be. Until that happens,
I am afraid we cannot support this bill.
Business interrupted pursuant to sessional orders.
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QUESTIONS WITHOUT NOTICE
Parole legislation
Mr O’DONOHUE (Eastern Victoria) (12:00) —
My question is to the Minister for Corrections.
Minister, due to your flawed legislation and
monumental stuff-up, the man who murdered
Constable Angela Taylor is today eligible to apply for
parole. In addition, your flawed legislation and the High
Court judgement have publicly brought back painful
memories for victims and the families of victims.
Minister, how did you get this legislation to keep Craig
Minogue in jail so wrong?
Ms TIERNEY (Minister for Corrections) (12:01) —
I thank the member for his question. The High Court
found that our legislation is valid. What happened
yesterday was that Mr Minogue got off on a
technicality. Our laws are broad to ensure anyone who
murders a police officer does not get parole, not just
one specific offender. Our intention is clear: we are
going to amend these laws appropriately based on
careful, considered advice. We will amend the
legislation as required and as soon as possible to make
sure that this person never gets out of prison. While we
are disappointed with this decision, we will now focus
on making the necessary changes to the law to ensure
that Mr Minogue will never, ever get access to parole.
Our advice is that we have sufficient time to make the
changes necessary before any parole applications are
finally considered.
Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:02) —
Minister, you said yesterday that this was not a
monumental stuff-up but was due to technicalities.
What are the technicalities that you referred to?
Ms TIERNEY (Minister for Corrections) (12:02) —
I refer the member to the statement of the High Court,
and towards the end of the statement it says:
In answering questions stated in the special case, the High
Court held that section 74AAA, on its proper construction,
applies to a prisoner sentenced on the basis that the prisoner
knew, or was reckless as to whether, the person murdered was
a police officer. The plaintiff was not sentenced on that basis.
The remarks of the sentencing judge contain no reference to
the plaintiff’s state of mind concerning the identity of the
police constable who was killed. The offence committed was
indiscriminate and no particular person or class of persons
was targeted. Therefore, the court concluded that
section 74AAA does not apply to the plaintiff.
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So in short, the court found that despite Mr Minogue
setting off a bomb outside the state’s police
headquarters he did not know, or was reckless as to
whether —
The PRESIDENT — Thank you, Minister.

Parole legislation
Mr O’DONOHUE (Eastern Victoria) (12:04) —
My question is again to the Minister for Corrections.
Minister, you and the Premier have both given
guarantees that Craig Minogue would not be released
on parole, and you said that in the answer to my
substantive question just now. How were you able to
give that guarantee?
Ms TIERNEY (Minister for Corrections) (12:04) —
We have received advice that we do have sufficient
time to make the necessary changes.
Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:04) —
Minister, you mentioned in your answer to the
substantive that you have received advice. Have you or
your office spoken with the adult parole board or the
chair of the adult parole board, His Honour Peter
Couzens, about the High Court judgement, and if not,
on what basis can you give that guarantee? Where has
that advice come from?
Ms TIERNEY (Minister for Corrections) (12:05) —
The advice has come from Corrections Victoria.

Prisoner social media access
Mr O’DONOHUE (Eastern Victoria) (12:05) —
My question is again to the Minister for Corrections.
Minister, yesterday the 3AW 3.00 p.m. news reported,
as did the nightly television news, that Craig Minogue
responded to his High Court win against your flawed
legislation by posting a message and a voice recording
on Twitter. Minister, what immediate actions did you or
Corrections Victoria take upon learning of his latest
social media post?
Ms TIERNEY (Minister for Corrections) (12:06) —
Victorian prisoners do not have access to the internet
and cannot upload or publish information themselves. If
a member of the public chooses to publish this sort of
material on the internet or through social media, that is
their business, but the government does not endorse it,
nor does it support it. Like the rest of the community,
we would expect whoever is facilitating this activity
outside prison to consider the effect that that publishing
has and this information has on victims of crime.
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Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:06) —
Well, Minister, you did not really answer the question.
The prisoner presumably has an authorised call list, and
one of the people from the authorised call list is then
recording that call and then posting it to social media.
Has prisoner Minogue’s call list been cancelled?
Ms TIERNEY (Minister for Corrections) (12:07) —
You are making a number of assumptions in that
question. I am not aware of that.

Parole legislation
Mr O’DONOHUE (Eastern Victoria) (12:08) —
My question is again to the Minister for Corrections.
Minister, the ABC quotes you as saying on 6 December
2016 in relation to the legislation, the subject of the
High Court decision yesterday:
This legislation is not limited to one person. It’s a
comprehensive approach covering all people convicted of
murdering a police officer or officers and sentenced to a
non-parole period.

Minister, there are at least two other cop killers that this
legislation was supposed to apply to. Can you provide
an assurance that the legislation is not also invalid in
relation to them?
Ms TIERNEY (Minister for Corrections) (12:08) —
The decision yesterday was specifically in relation to
Mr Minogue. We will be receiving advice in relation to
the 43-page decision that was handed down by the High
Court, and a number of aspects will be looked at.
Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:09) —
Minister, you are unable to give that unqualified
answer, so I ask by way of supplementary: as a result of
your stuff-up, the Victorian community is potentially at
risk from three brutal police killers. How can Victorians
have confidence in your ability to fix this problem?
Ms TIERNEY (Minister for Corrections) (12:09) —
The community can be assured that we are focusing on
making the necessary changes to the law to ensure that
Mr Minogue will never get access to parole, and we
will look at a number of other issues as they may arise
as a result of the advice that we receive.

Parole legislation
Mr O’DONOHUE (Eastern Victoria) (12:10) —
My question is again to the Minister for Corrections.
Minister, how much in taxpayers funds has been
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Mr O’Donohue — On a point of order, President,
the minister confirmed in her response to my
substantive question that legal fees have been incurred.

Mr Leane interjected.
The PRESIDENT — Correct.
The PRESIDENT — Thank you, Mr Leane. I
cannot hear Mr O’Donohue. Please start again.
Mr O’DONOHUE — Thank you, President. My
question is to the Minister for Corrections. Minister,
how much in taxpayer funds has been expended in
external legal fees for the court cases in the latest
Minogue versus state of Victoria appeal, which led to
the High Court decision ruling that your legislation was
flawed and that he is now eligible to apply for parole?
Ms TIERNEY (Minister for Corrections) (12:10) —
The government engaged a number of parties in this
case, and of course there will be costs for some of these
parties and the services that have been provided. But to
suggest that the government should not have defended
its legislation I think is ludicrous. Is the member
suggesting that we should have saved the money and
simply not turned up to the court?
Honourable members interjecting.
The PRESIDENT — Order! I cannot hear the
minister. The minister, without assistance. Thank you.
Ms TIERNEY — So I repeat: is the member
suggesting that we should have saved the money and
simply not turned up to the court? And is that the policy
that you are putting forward in terms of future legal
issues faced by the state?
Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:12) —
Minister, given there are significant costs to the
Victorian taxpayer for legal fees due to your flawed
legislation and given that Craig Minogue is currently
today eligible to apply for parole, do you accept
personal responsibility for this community safety crisis
that Victoria now finds itself in?
The PRESIDENT — Mr O’Donohue, I regard that
question as unrelated to the substantive question. The
substantive question was about the cost of legal fees —
and I do intend to ask for a written response on that
because I think that the minister did not provide a
satisfactory answer to that question — but your
supplementary question goes to an entirely different
matter. It has got nothing to do with the legal fees.

Mr O’Donohue — And so on the basis of the
answer she provided, I have asked: does she accept
responsibility for that extra taxpayer money that has
now been expended?
The PRESIDENT — I will have a look at the
question.
The question is ruled out. The question has got nothing
to do with the original question.
Ms Wooldridge — On a point of order, President,
whenever you have ruled on this point of order before
you have allowed the member to restate the question. I
ask that you allow Mr O’Donohue to restate the
question in this instance.
Ms Shing interjected.
The PRESIDENT — Ms Shing, would you like to
rule on this? No, I did not think so. This is a serious
matter, and frankly so far this question time has been
appalling. There are occasions when I actually do let
members restate their question. This one is so far off
that, no, I do not intend to.

Youth justice system
Ms CROZIER (Southern Metropolitan) (12:14) —
My question is to the Minister for Families and
Children. Minister, can you confirm that in recent
months at the Parkville youth justice centre a young
male offender was bound and sexually assaulted by
another young male offender?
Ms MIKAKOS (Minister for Families and
Children) (12:15) — I thank the member for her
question. As the member would be well aware from
previous questions of hers relating to or alleging
specific incidents, I cannot confirm details of alleged
offences. Any alleged offence is referred to Victoria
Police to take action. Obviously whether there is a staff
member involved or whether there is a young offender
involved, then they are offered appropriate supports in
those circumstances.
The other point that I would make to the member is she
would be well aware that we as a government have
introduced new transparency measures in relation to all
incidents. We are now publishing category 1 incident
reports online on a quarterly basis — something that
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those opposite failed to do — and also we legislated to
provide category 1 incident reports in youth justice
centres to the Commission for Children and Young
People for the first time. The independent commission
has the ability, obviously, to monitor these specific
incidents and provide independent views around these
issues, but most importantly all alleged assaults,
whether physical assaults or sexual assaults, would be
referred to Victoria Police if in fact such incidents did
occur.
Supplementary question
Ms CROZIER (Southern Metropolitan) (12:16) —
By way of my supplementary question, Minister, can
you also confirm that the young male offender that
committed the sexual assault was later released from
youth justice on bail?
Ms MIKAKOS (Minister for Families and
Children) (12:17) — Well, I have just explained to the
member that if a specific incident has occurred or there
is an allegation of an incident or an offence having been
committed in youth justice, then they are dealt with
appropriately by youth justice management and referred
to Victoria Police for investigation, and these matters
are acted on appropriately. Any allegation, any incident,
is completely unacceptable, and that is why we have
put in place additional staff and other measures to
respond to our youth justice environment to make sure
that we have greater stability and safety in these
facilities. In relation to the incident data I make the
further point that in the most recent data that has been
published on a quarterly basis those incidents have
actually significantly declined, as the member would be
well aware.
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and certainty for councils, communities and the
recycling sector beyond the end of this month. On
8 May the Special Minister of State provided a response
to me referring to the government task force charged
with developing a strategic plan. My question to the
minister is: who is on this task force and what have
their activities been to date?
Mr JENNINGS (Special Minister of State)
(12:19) — I thank Ms Truong for her question and her
ongoing concern about this important matter, because
in fact she and her colleagues, and indeed during the
course of this week Mr Purcell, have asked me
questions about this important matter. Rather than
relying on repeating my answer to Mr Purcell can I say
that I think you have provided a few shortcuts in your
question in relation to the scope of the financial support
that the government is providing and the various
programs I outlined in my answer earlier this week in
relation to what is available to support the community.
So I think for completeness I would encourage you to
go back and have a look at my answer to Mr Purcell.
Honourable members interjecting.
Mr JENNINGS — You can harass me if you want
to. All I am saying to you is in fact it will not have a
great effect, because I will be benevolent in my
response to you. My response is: I think the question
took a few shortcuts in relation to describing the
financial support and the range of programs that the
government is providing and that I am drawing to your
attention. In relation to the activities of the task force, I
will take the advice of my colleague in relation to that
matter, if that is all you want to hear about.
Supplementary question

Recycling industry
Ms TRUONG (Western Metropolitan) (12:18) —
My question is for the Special Minister of State
representing the Minister for Energy, Environment and
Climate Change. On 16 June 2018 the Age reported that
a multinational recycling company, Remondis, had told
its customers in February that it would dump recycling
it collected in landfill — very, very sad. It appears the
government cannot help but underestimate the
recycling crisis.
We saw in early April the Andrews government
announce a $1 million grant program and be so
overwhelmed with the responses that it put further
rounds on hold to manage the applications. The
Andrews government want our 79 councils to compete
for $13 million to prop up their recycling services, but
Labor has committed nothing to a long-term solution

Ms TRUONG (Western Metropolitan) (12:20) —
My supplementary question is: given that recycling
companies are now dumping recyclable materials into
landfill, at what date should we expect to see a strategy
plan from the task force and how much funding will be
set aside by this government to provide certainly for
local government, the community and the recycling
sector?
Mr JENNINGS (Special Minister of State)
(12:21) — Rather than being subjected to a bit of a
haranguing if I provide context and the breadth of the
support of the government, can I just say the simplest
answer to you is for me to ask my colleague. And if that
is your preferred model in the future, I will be mindful
of it.
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Australian Sustainable Hardwoods
Mr BOURMAN (Eastern Victoria) (12:21) — My
question today is for the Minister for Agriculture. The
state of the native timber industry has been an ongoing
issue in Gippsland and other parts of Victoria. The
original issue of the longevity of the Heyfield
Australian Sustainable Hardwoods (ASH) mill has in
part been dealt with by the purchase of the mill by the
state government. The purchase has undoubtedly saved
some jobs, but it has created another situation — that is,
the situation of a potential or perceived conflict of
interest or possible anti-competitive measures. There
are many smaller sawmills competing with ASH for the
available timber resources that feel they are not getting
their fair share of what timber is available and, I
understand, cannot get answers as to what the ASH mill
is paying for their timber, whilst the smaller mills’
prices are set by public tender. So my question is: what
is the ASH mill paying for its timber from VicForests?
Ms PULFORD (Minister for Agriculture)
(12:22) — I thank Mr Bourman for his question and his
interest in the timber sales process and specifically his
question about the price of timber for the mill at
Heyfield. I think I am going to disappoint you,
Mr Bourman, because we do not provide the answer to
a question about the price of timber that any of the mills
are paying, so I will not be able to furnish you with that
information or the price that any of the other mills are
paying as well. These are matters that are commercial
in confidence, and they are the subject of contractual
arrangements between individual companies and
VicForests. But I recognise that there is a view held by
some in the timber industry that the government has an
inherent conflict of interest. I do not believe that that is
the case, and the government has put in place
arrangements to ensure that that perception is managed.
The responsible minister for the mill and the
government’s interest in the mill is Ben Carroll, the
Minister for Industry and Employment. I was certainly
involved in the issues around the Heyfield mill to the
point where the government assumed ownership of the
mill, but it was my view and that of the government
that it was not in any way appropriate for the minister
responsible for the allocation process and responsible
for VicForests to also be responsible for the mill, so we
have put in place those arrangements. In fact as I
mentioned, VicForests has entered into a three-year
timber sales agreement of 80 000 cubic metres per
annum with the new owners of the ASH mill, and the
current contract between VicForests and ASH does
arise from an open and competitive offering to the
market. The terms offered to ASH by VicForests were
consistent with the agency’s legislated obligations,
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which are to manage our forests sustainably in the
long-term interest of Victoria’s forest industries.
VicForests are currently engaged in a discussion with
all mills about future timber supplies — about their
plans and about their needs — and any ASH timber
surplus to VicForests’s existing contractual obligations
will be offered to the market as part of a future
allocation process. I hope that that provides some
comfort to those mills that are feeling a bit anxious and
uncertain about their future, but there has been in the
timber resource outlook a reduction in the available
timber, for reasons of fire and environmental
protections — for a range of reasons, but they are
probably the two key ones. I was explaining this to
Ms Dunn yesterday, that I think everybody here —
An honourable member interjected.
Ms PULFORD — That is right, absolutely, the
Leadbeater’s possum protection zones.
An honourable member interjected.
Ms PULFORD — And fire. So there are a range of
things that put pressure on the resource. The Black
Saturday fires — but not exclusively the Black
Saturday fires — had a significant impact. We are
acutely aware of the supply pressures that the industry
has experienced. The timber Resource Outlook that was
published last year made very clear that that reduction
has stabilised, and they provided a seven-year outlook.
There were a number of mills that had I think an
expectation that extensions to their contracts would be
automatically fulfilled, but in that context VicForests
was not confident that it was able to do that.
The PRESIDENT — Thank you, Minister.
Mr Bourman, you can ask a question on almost
anything.
Supplementary question
Mr BOURMAN (Eastern Victoria) (12:26) —
Pretty much. Thank you, President, and I thank the
minister for her answer, but I will actually keep it on
topic. The answer was not altogether unexpected, so my
supplementary question is: if the government will not
divulge the actual details, will the government give a
cast-iron guarantee that ASH is not getting its timber at
a rate that is less than the lowest price any independent
mill is getting their timber for from VicForests?
Ms PULFORD (Minister for Agriculture)
(12:26) — I think I am probably going to disappoint
again. In doing so I do not want anyone to be
interpreting the answer to be yes or no, but I am not
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getting into a chipping away at that principle of not
releasing commercially confidential information that is
part of those contractual arrangements by being sort of
hedged into, ‘Well, who’s paying more or less or
whatever rate compared to everybody else?’. Thank
you for the invitation to do that, Mr Bourman, but I am
going to decline. These are the subject of individual
company negotiations and arrangements with
VicForests. VicForests manage many, many contracts
with many, many companies, and they do not divulge
those and neither do I.

National disability insurance scheme
Dr CARLING-JENKINS (Western Metropolitan)
(12:27) — My question is for the minister representing
the Minister for Housing, Disability and Ageing,
Minister Mikakos. Minister, the National Disability
Insurance Agency (NDIA) recently confirmed that
22 000 children with autism between the ages of seven
and 14 are being retested to see if they can continue
receiving support under the national disability insurance
scheme (NDIS). That means thousands of Victorian
children are at risk of completely losing their support.
This will obviously have very real ramifications for
participants in the scheme who were promised that
no-one would be worse off. I note within this context
that the final report from the Family and Community
Development Committee on its inquiry into services for
people with autism spectrum disorder (ASD), tabled
last year, recognised the vulnerability of people with
autism in not meeting the eligibility criteria for the
NDIS and noted that many will therefore require
services and support from the state to enable them to
live fulfilling lives. Minister, what will this government
do to ensure that Victorians with autism who lose out
by not meeting the new criteria will continue to get the
services and support they need and deserve?
Ms MIKAKOS (Minister for Families and
Children) (12:28) — I thank the member for her
question. I know that these issues are very dear to her
heart. As someone who also has children on the ASD
spectrum in my own family, I too share my dismay at
the approach that the federal government has taken in
relation to these issues. I am appalled that children with
autism are having their eligibility for the NDIS
questioned now. The uncertainty caused to families in
crisis by the NDIA and the commonwealth is truly
cruel.
It is not the first time that the Turnbull government has
been prepared to cause uncertainty for people with
disabilities in this country. We know, as of course the
member knows full well, that the Victorian government
is a joint funder of the NDIS, and we have made a very
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significant contribution to funding this scheme. We
have a significant stake in making sure that we hold the
commonwealth to account in delivering what was
promised. It is true that the numbers of NDIS
participants with autism is higher than the Productivity
Commission expected. In bilateral agreements between
the commonwealth and the states and territories
children who were already receiving support through
defined programs for children with autism were
automatically transferred into the NDIS without the
burden of further testing. So the NDIA and the
commonwealth are now threatening to back test
thousands of children with autism to make sure they
meet the eligibility criteria and are reviewing them out
when they do not.
This is the exact opposite of what children with autism
need. In my own portfolio I am proud of the fact that
we have provided more funding for early childhood
intervention services to ensure that children with autism
and other disabilities and special needs can continue to
access the support that they need in those critical
formative years to effectively make up the shortfalls
and the shortcomings of the NDIA. As they have taken
too long to assess children so they can get the plan that
they need and get the supports that they need, our
government and my department have stepped in to
provide that additional support, even though the
bilateral agreement did not require us to do that. We
have provided continued investment in successive
budgets for that.
The Andrews Labor government, instead of
abandoning families struggling to cope with the
challenges autism presents in their children’s lives, is
intent on supporting them. We are developing a state
autism plan to drive the government’s support for
people with autism across a range of life stages, from
diagnosis and early intervention to education, health
services and community access. Whether a Victorian is
receiving the NDIS or not, we are focused on making
life easier for people with autism, while the Turnbull
government is clearly making it harder.
I know that Minister Foley has continued to advocate to
the commonwealth around this issue and a range of
other issues that go to the shortcomings of what is being
delivered through the NDIS to all people with
disabilities in this country. It is disappointing that the
commonwealth is really looking at making savings in
relation to these issues rather than giving people with
disabilities the support that they deserve.
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get train services at 10-minute frequencies as the
government has claimed it would deliver.

Answers
Northern Metropolitan Region
Mr JENNINGS (Special Minister of State)
(12:32) — There is one written response to a question
on notice: 12 685.

QUESTIONS WITHOUT NOTICE
Written responses
The PRESIDENT (12:32) — In respect of today’s
questions I seek a written response to Mr O’Donohue’s
third question to Ms Tierney, the supplementary
question, in one day; Mr O’Donohue’s fifth question to
Ms Tierney, the substantive question, one day; and
Ms Crozier’s question to Ms Mikakos, the substantive
and supplementary questions, one day. I do note that
the minister indicates that she is not in a position to
provide details that might identify a person. This is
paraphrasing what she said today but picking up on
previous occasions when she has responded to these
questions. But I have formed the view that
Ms Crozier’s question did not necessarily lead to the
identification of the individual, and there is an issue to
be resolved particularly in terms of the supplementary
question. Ms Truong’s question to Mr Jennings
involving a minister in another place, both the
substantive and supplementary questions, is two days.

CONSTITUENCY QUESTIONS
South Eastern Metropolitan Region
Mr RICH-PHILLIPS (South Eastern
Metropolitan) (12:33) — My constituency question is
for the Minister for Public Transport, and it relates to
the government’s claim that it is providing a substantial
extension to rail services in the Dandenong corridor. It
appears that the government is only providing a
minimal number of additional services, notwithstanding
a claim by the member for Cranbourne in the Assembly
that there will be trains every 10 minutes between the
hours of 7.00 p.m. and 10.00 p.m., benefiting
Cranbourne passengers. An examination of the Public
Transport Victoria timetables shows that that currently
is not the case and that, despite the claims by the
government and the member for Cranbourne, the
people of Cranbourne will be missing out.
I ask the Minister for Public Transport to now honour
the statement made by the member for Cranbourne and
to ensure that the people on the Cranbourne line — not
just the Dandenong line but the Cranbourne spur — do

Ms PATTEN (Northern Metropolitan) (12:34) —
My constituency question this week is for the Minister
for Housing, Disability and Ageing, and I would like to
thank Dylan Cutifani, who has been working in my
office, for the question. We spoke to a constituent who
is 82 years old, is trying to sell her house and has been
told that she requires three forms of ID: her birth
certificate, a Medicare card and a licence or passport for
photo ID. She has never had a passport and gave up her
drivers licence 10 years ago. Since then she has found
herself without a valid form of photographic ID. My
constituent asks: will the minister consider adding a
person’s photo to their senior citizens card, which could
then act as a primary source of photo ID?

Eastern Metropolitan Region
Mr LEANE (Eastern Metropolitan) (12:35) — My
question today is directed to the Minister for Public
Transport, Jacinta Allan. It is in line with a recent
announcement she made that a lot of extra metropolitan
train services will be coming later this year. This
includes a number of lines, and there will be a number
of extra services. Trains in the Dandenong corridor in
peak hour will have a frequency of 10 minutes in peak
times, due to the works done on —
The PRESIDENT — Mr Leane, I am confident that
the Dandenong line is not in your geography. Given
that the last couple of days you have actually put
matters on the record knowing, I think, full well that
they were not constituency questions —
Mr LEANE — I think you overestimate me,
President.
The PRESIDENT — No, I certainly do not. I trust
that you are leading to a legitimate constituency
question today and that it is something concerning your
electorate, which I share.
Mr LEANE — Your trust in me will be fulfilled. I
understand that there will be about 35 extra services on
the Hurstbridge line, which includes people who live in
Eltham, who are constituents of Eastern Metropolitan
Region, and the question I ask is: when should those
people expect these extra services to begin?
The PRESIDENT — Thank you. Exemplary.
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Eastern Victoria Region
Ms BATH (Eastern Victoria) (12:37) — My
constituency question is for the Minister for Energy,
Environment and Climate Change. Without community
consultation and bypassing local planning regulation,
generators were trucked into Morwell late last summer
to help sandbag the state’s electricity supplies for
summer. With the exercise requiring transport,
installation, permits and other logistical requirements,
constituents want answers as to the cost of the exercise
on the public purse. Minister, the Latrobe Valley
community deserves transparency, so I ask: what costs
were borne in providing generators last summer, and
how will these costs be apportioned and recovered?

Eastern Victoria Region
Ms SHING (Eastern Victoria) (12:38) — The
matter which I wish to raise today is a question for the
Minister for Agriculture, and it relates to milk prices as
they have been set not only by Saputo, with an opening
price of $5.75, but also by Fonterra with its recent
announcement of $5.85. This affects providers for
Warrnambool Cheese and Butter and also former
Murray Goulburn suppliers, many of which are
operating in Gippsland. This has come to light as
something which may in fact pose a significant
challenge to dairy farmers seeking to turn a profit,
particularly against the soaring costs of feed after an
inordinately dry summer and start to winter as well as
high turnover in the dairy industry and an overall lack
of confidence for those starting out. What measures and
supports are able to be provided to assist with dairy
farmer communities and families staying in business
and continuing to grow over time?
The PRESIDENT — It is not a constituency
question.
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Gippsland region to raise this item specifically with the
minister as a question for answers about how they can
be supported.
The PRESIDENT — The people who have
contacted you do not understand parliamentary process,
but you do, and therefore you might raise it as an
adjournment item.
Ms Pulford — On a point of order, President, on
this particular question, the dairy industry exists in three
distinctly separate regions in the state. Ms Shing’s
question was very much relevant to those in that region.
It is actually not an industry that operates statewide. It
is an industry that has three quite distinctly separate
regions, and Ms Shing was asking about her part, which
is experiencing right now different seasonal conditions
to the other two parts. I think if she was asking about
sheep tagging, then that would be spot-on, but I actually
took that to be quite specific to Gippsland. I am just
trying to help.
The PRESIDENT — Thank you for your assistance
on the point of order, but my ruling stands. It was not a
constituency question, and there are other avenues in
process that are available to Ms Shing to pursue that
particular issue, which include a question on notice or
indeed an adjournment item.
Ms Shing — On a point of order, President, I am
wondering if, on the basis of your rulings in this regard
and again your ruling from yesterday when I sought to
raise a similar issue, we could have some advice to the
chamber. There have been a number of constituency
questions which have been ruled out of order, and there
appears to be some confusion shared not only by me
but by other members as to how constituency questions
operate as distinct from adjournment matters, which are
something I understood to relate to a specific action
rather than a request for information.

Ms Shing — Why not?
The PRESIDENT — Because it refers to the entire
state and a matter of policy for the state. Constituency
questions, as we should all know, have got to be
specifically about something that is in your electorate.

The PRESIDENT — I think I am pretty clear on
this. I have ruled out Mr Davis. I have ruled out other
members’ questions as well as yours.
Ms Shing — That’s what I am saying — there is
quite broad confusion.

Ms Shing interjected.
The PRESIDENT — I know you have got dairy
farmers in your electorate. I have got alpacas in
Donvale. The fact is that it is not a constituency
question; it is a broad policy range, and you know it.
Ms Shing — On a point of order, President, I am
looking for some clarification, given that I have been
asked by constituents from eastern Victoria and the

The PRESIDENT — There is no confusion. There
is an attempt by members to use this to make
statements when they know full well that they are not
posing a constituency question in the context of what
we have in our standing orders. I am happy to send out
another explanation of what a constituency question is.
Mrs Peulich, I hope you have got a constituency
question.
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South Eastern Metropolitan Region

Northern Victoria Region

Mrs PEULICH (South Eastern Metropolitan)
(12:42) — Thank you, President. I hope that I do not
get ruled out. This is actually a letter from the member
for Dandenong in the Assembly, who is a member of
my constituency. It is a letter written by the member for
Dandenong, so it specifically relates to my
constituency. I am just placing it in context.

Ms LOVELL (Northern Victoria) (12:44) — My
constituency question is for the Minister for Roads and
Road Safety and relates to a road and a speed limit in
the township of Strathmerton within my electorate. I
have raised this issue several times with the minister,
but the minister’s inaction causes me to raise it again.
The current speed limit of 80 kilometres an hour
through the Strathmerton township is completely
inappropriate and needs to be reduced to 60 kilometres
an hour as a matter of urgency. Last week the shadow
minister for roads, David Hodgett, the Liberal candidate
for Shepparton, Cheryl Hammer, and I visited
Strathmerton, where we met with the local community
to discuss their concerns. Representatives from local
businesses, sporting clubs and Strathmerton Primary
School are united in their concern that without a
reduction of the speed limit during daylight hours a
serious collision on the Murray Valley Highway will
occur. The situation is dire and needs addressing by the
minister immediately. Will the minister finally listen to
the pleas of the Strathmerton community and
immediately reduce the speed limit on the Murray
Valley Highway through the township from
80 kilometres an hour to 60 kilometres an hour?

My question is for the Treasurer, and it is in relation to
a new initiative called Pick My Project, which is a
program that is being promoted by Ms Williams locally
for people to submit projects and then for those projects
to be funded on the basis of who gets the most votes
online. I have been contacted by constituents who are
concerned about rorting of that voting online, and what
they want is an assurance from the Treasurer about the
governance procedures for the administration of voting
for this particular program. I am more than happy to
show you this. It is specifically promoted in the City of
Greater Dandenong, which is in my constituency.
The PRESIDENT — Ms Shing was right; I do
need to put out a statement on what a constituency
question is. She was absolutely right. That is not a
constituency question. Mr Elasmar, please save me.

Northern Metropolitan Region
Mr ELASMAR (Northern Metropolitan) (12:43) —
I hope, President, I will not hit the trifecta. My
constituency question is for the Minister for Tourism
and Major Events. The tourism and major events sector
is important for constituents in my region. A range of
major events take place in Northern Metropolitan
Region, supporting local jobs at those events. On top of
that, visitors to Victoria often stay in hotels in my
region, eat in restaurants in my region and spend money
in shops in my region. One of the key events on our
calendar of major events is the Spring Racing Carnival
and in particular the Melbourne Cup. In 2017 the
Melbourne Cup Carnival delivered a gross economic
benefit of more than $444.5 million to the Victorian
economy, an increase of $17.5 million from 2016.
More than $40 million was spent on commercial
accommodation, with $57 million spent on fashion and
retail shopping. The carnival provides employment for
around 20 000 staff and contractors working for more
than 900 companies at Flemington in the lead-up to and
during —
The PRESIDENT — Time is up.

Western Metropolitan Region
Mr FINN (Western Metropolitan) (12:46) — My
constituency question is to the Premier. I have this
week received a copy of a letter from Ms Rosa
McKenna, secretary of the Spotswood South Kingsville
Residents Group Inc., to the Premier, the Minister for
Public Transport, the Minister for Planning and the
member for Williamstown in the Assembly. She
outlined a number of concerns about the West Gate
tunnel and concluded with the words:
This project is shaping up to be one of the most ill-conceived,
unwanted, secretive and controversial transport infrastructure
projects in Victoria’s history. In the public interest, we urge
you to pause construction and hold a public inquiry as a
matter of urgency prior to the election in November. This
project should either be halted altogether or vastly improved
to meet community expectations.

Will the Premier heed Ms McKenna’s advice and move
to review this deeply flawed project?

Western Victoria Region
Mr RAMSAY (Western Victoria) (12:46) — My
constituency question is to the Minister for Roads and
Road Safety, the Honourable Luke Donnellan. The
question I ask is: when are the design and plans for the
duplication of Barwon Heads Road going to be made
available to the public, given that $3 million was
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allocated in this year’s budget and the planning
schedule was that it would be made available later this
year? The reason I ask this question is that at a recent
VicRoads meeting with ratepayers in Barwon Heads it
was said that these design and plan works have been
completed and that now they should be made available
to the public.

to partake in recreational activities that they have done
for generations, or certainly decades. One very
prominent example of this is the Winton Wetlands,
which I have raised a number of times in this place
before, and I am sure many people are aware of the
situation, but I will give a recap of our position on what
happened to the Winton Wetlands.

The PRESIDENT — That was probably the best of
the day. Thank you, Mr Ramsay.

What was a wetland many, many years ago — a very
vibrant and beautiful wetland and also a fantastic
hunting location for ducks — went through a process in
the early 1970s where it was turned into a lake. A dam
wall was built, the area was flooded as a closed
catchment and it was turned into a lake. That lake was
Lake Mokoan. At the time there was a lot of advocacy
against the creation of this lake by hunting groups and
probably by many other members of the community —
certainly by farmers at the time because some of that
lake did take up some farmland. That lake, unknown to
hunters at the time, ended up becoming one of the
premier hunting lake destinations in Victoria.

ADVANCING THE TREATY PROCESS
WITH ABORIGINAL VICTORIANS BILL
2018
Second reading
Debate resumed.
Mr YOUNG (Northern Victoria) (12:47) — Whilst
I did conclude my commentary before question time on
what could have been a summary note of what I was
speaking on, given that the interruption allows me to
take the floor again I would like to raise a couple of
other things in relation to the Advancing the Treaty
Process with Aboriginal Victorians Bill 2018. I do so in
regard to some commentary and questions that were
raised with me in fact during that time about some of
the comments that I made earlier, as to confusion about
why I was talking about the use of public space in
relation to this bill. Now, it is something that I have
talked about quite extensively before, and I did talk
about the issues around the notion of what we believe,
as a party, public space should be for. I think a little bit
of clarification might go to alleviate some of the
questions that were alluded to by other members to me.
When I am talking about public space in this context I
really am talking about big public space: national parks,
state parks, state forests, state game reserves and any
other regional parks. There are a couple of other smaller
classifications dotted around the state. Those regions
and those areas, which are in many cases quite large,
are the areas in which people partake in recreational
activities that are endorsed by our party and are
something that I have advocated for on many
occasions. The continuation of those recreational
activities is a vital and important part of why I am here.
The reason I am talking about this in the context of the
treaty with Indigenous Australians is that we have seen
in the past many examples of where management
practices have been changed for public space, for a
variety of reasons, and that has impacted on particular
user groups to their detriment. It has stopped particular
user groups from being able to access public space and

We then went through another very severe transition of
that area more recently when the lake, after being
deemed too shallow to be an effective water storage,
was decommissioned and was turned back into a
swamp, which again, being one of the premier duck
hunting locations in Victoria, duck hunters advocated
against. We did so on the basis that we wanted to see
the management practices that were happening at the
time continue, because it was a fantastic place to hunt. I
have actually been fortunate enough to be able to hunt
there myself. This was before it was decommissioned
and turned into the project that it currently sits as now,
the Winton Wetlands. Now, what happened was the
government decided that they would implement a
large-scale rehabilitation program for the wetland,
which in the decommissioning of the lake and a process
towards rejuvenation of that area was something that I
absolutely agreed with. A large-scale rehabilitation of
that wetland was a fantastic thing. It has happened in
other areas, but particularly with Winton it was a great
thing to see.
What we did not like seeing was the government
handing over the implementation and management of
that project and that space to another group, an outside
group that was not within the normal government and
bureaucratic structure, and that outside group has had
its own influences on the way in which the place is
managed that have been detrimental to other user
groups. Now, that group having too much influence has
adversely affected others who have not been a part of
the conversation, who have not been allowed to have
input into the way in which strategic plans are drawn up
for that wetland, and therefore they have not been on an
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equal footing as far as having a voice in the debate
goes.

there to partake in activities like hunting, which has
happened at this site for decades — for generations.

That is just one example. That example is not
particularly related to Indigenous Australians, but that
group has done a lot of work in that space in Winton
Wetlands on recognising Indigenous culture. There are
a couple of monuments there, some attractions to go
and see and some cultural sites, which I think are all
great things. It is fantastic to see when we have historic
sites of cultural significance to Indigenous Australians
promoted as things to come and see and for tourists to
come and visit. That is a great thing.

All of a sudden we have involvement by a particular
group with, I have to say, all the best intentions in the
world, but that particular group got involved and we
ended up with a situation where half of the lake is off
limits to anyone else who wants to go there to do the
things they have been doing for ages. I actually raised
that particular issue in Parliament quite a while ago. As
a result there has been an exchange between me and the
Leader of the Government in this house on behalf of the
Minister for Energy, Environment and Climate Change
and that plan has started to develop and change. It has
been acknowledged that simply cutting the lake in half
and restricting access is not the way to go.

On the other hand, the exclusion of all other activities,
and in this case certain activities that were not agreed to
by the group managing it, is a real problem for us — a
really serious problem. There are many, many people
who want to use that area; there are many people who
have historically used that area. Those people have
been cut out by this process. They have been cut out by
the change in management structure and the change in
management style that has led to one particular group
having more influence over the way in which the place
is managed than another. That is one example of where
an outside influence on the way in which public land is
managed can have an adverse impact on many other
user groups.
I now go to another couple of examples, which are
probably more related to Indigenous Australian input
into the management of public land, one being Lake
Boort in the state’s north-west, which is a state game
reserve. Big Lake Boort is a great place to see. If you
have not been to see it, you should really check it out. It
is a pretty cool lake when it is dry; it is even more
beautiful and vibrant when it is full. It is one of those
places that has astounded me in the past, because I have
seen it dry for very long periods of time and I have also
seen it when it has got a bit of rain. When the water
levels rise, it turns into such a beautiful and vibrant
place.
Lake Boort has some culturally significant areas that
have been identified by local Indigenous groups and
non-Indigenous people in the area who are interested in
them. Those sites have been identified and steps have
been taken to protect and preserve them, which I think
is great. It is fantastic to see. But we have started going
through a process of redesigning the management plan
for the lake. In a couple of early draft plans we saw
proposals that quite literally drew a line through the
middle of the lake, cutting it completely in half and
making access to the southern part of the lake nil. You
are not allowed to go there, particularly if you are going

Again the process has developed, but not into a
situation that is on an equal footing, with people now
talking about limiting dispersed camping at the site.
They are talking about having a designated area, with
an Aboriginal cultural centre being built at the entrance
to it, which I have absolutely no problem with. It is
fantastic. If you want to build an Aboriginal cultural
centre to celebrate Aboriginal culture in that area, great.
But limiting camping and other activities at that site to
that space is simply wrong. It is a case of simply
cracking down on certain people for their pursuits. In
this case I do not believe it is even to the benefit of
others.
It would be one thing to say that this is causing a
problem and that we need to improve things for other
groups so that we will have a balance, but I do not
honestly think that is the case. Removing other
activities from that site is not going to do anything to
improve the significance of the site in Indigenous
culture. I do not think that removing those other
activities is going to do anything to promote visitation
based on its Indigenous culture. I do not think it is
going to be a drawcard; in fact it is going to hurt the
town. A lot of hunters go through Boort. It is a little
town and benefits greatly from the amount of money
that flows through it at certain times of the year,
particularly during the hunting season — when Boort
has got some water.
That is another example that directly relates to
intentions around Indigenous culture and preservation
of those cultural sites. Another one in the area that we
have had a lot to do with in very recent times — it is in
only the last couple of weeks that it has really come to
light — is the management structure of the Dja Dja
Wurrung parks. The Dja Dja Wurrung parks are a
collection of five or so parks around Bendigo. They are
different types of public land. Some of them are
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national parks and some are state parks, so they have
different rules surrounding the way in which they are
used. They have different management styles, they
have different outcomes that are trying to be achieved
and they are all managed in a very different way,
sometimes by different bodies within government.
Those sites currently are going through a process of
dramatic change in the style in which they are
managed. When I say dramatic change, I am not
understating it at all, because it is an example of one of
only two sites that are going through this type of
change. The other one is also in its infancy, so we have
not seen the implications of this style of management.
But this huge change in management style has come
about because of Indigenous groups advocating to be
more involved in the management of the site.
Sitting suspended 1.00 p.m. until 2.03 p.m.
Mr YOUNG (Northern Victoria) (14:03) — After
the break for lunch I will take the opportunity to recap
my contribution on a number of things that we were
talking about and the justification for the Shooters,
Fishers and Farmers Party opposing this bill. Where I
left off was in regard to the change in practices that are
being implemented across the Dja Dja Wurrung parks,
which are a collection of parks around Bendigo. I
started outlining the changes that are being made up to
the point where we were talking about the way in which
the government is moving forward to a joint
management style. That joint management style is
between an Indigenous group, which has been formed
from Indigenous peoples from the local area, and the
departmental park managers, which is a very different
management style to what we have in any of our other
parks, bar one, which is also another one in its infancy
and only just kicking off.
We do not really know yet what the impacts are going
to be of a change to a management style that is so vastly
different to that of other national parks, state parks, state
forests, state game reserves, regional parks et cetera. If
we cannot have an understanding yet of what that
management style is, then it is very hard to gauge
whether any impacts in the future would be made by
this treaty bill — and a subsequent treaty — in the way
in which those parklands are managed. I say this not
because there is a move towards that space, not one that
I have heard of or been presented with, but I say that
because it has not been discounted.
When I spoke earlier I mentioned that it has been put to
me by Indigenous groups that the movement towards
treaty is a negotiation where a compromise is reached. I
understand that is how negotiation works, but our
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position is that we need to know what is on the table
and what aspects are available for negotiation before
we can decide whether we are willing to negotiate on
them or how much. That negotiation will be done by
the government on behalf of the wider Victorian
community. As I said before, I do not think the
government has necessarily done the work with the
wider community to be able to gauge what they deem
should or should not be on the table.
I have asked this question directly, and the minister has
answered it enough to satisfy my position on this bill,
which is that there will be no assurance provided as to
what is in and what is out of aspects of the negotiation.
That assurance is something that is critical to going
forward, and I have to say it is a possibility that the
result of the treaty and a part of the negotiation is that
we will move to a management style similar to what is
happening around the Dja Dja Wurrung parks. We need
an assurance that those management styles are either
not a part of this treaty negotiation — that they are not
on the table and are not sought by any party — or an
assurance that, if they are on the table, they will not
have a negative impact on bush user groups and other
recreational user groups that use that public land.
I am not pre-empting any results of the way in which
that management style would work, because I do not
know. I am not going to stand here and say that it is
going to have a negative impact, because the reality is
that that style is in its infancy in the couple of examples
we do have and it would be premature for me to make
assertions about it. The reality is that historically when
those issues are brought forward by Indigenous groups
around public space and culturally significant sites they
do end up limiting some access. If it is purely with the
intent of protecting those cultural sites and done in such
a way that access is not limited on a broad scale for user
groups, then it is probably something worth looking at,
but if we are going to start limiting the access to public
spaces for other users based on protecting those
culturally significant values, then I think we need
assurances that moving towards treaty will not result in
more management styles to put that in place.
It is in that sense that the Shooters, Fishers and Farmers
Party are against this bill. As I outlined before, I think it
is premature. I think the process is somewhat
backwards, where we have a bill to put in place a
process for negotiation with a body which is also set up
by the bill, before we have a starting point. We want
assurance around that starting point. We want
assurances for the people I represent in northern
Victoria, where there are many, many public lands and
public spaces, due to the essence of our party and the
people we represent, who are bushies and recreational
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user groups. We need assurances that the management
styles of public lands will not be on the table during
negotiations for a treaty, or we need to see some of
those styles in place already and we need to see the
results as being positive.
There already are a number of examples. Some of them
I have mentioned already, but just for the record I
would like to put forward how broad they are. They
really do go to many places. A number of draft
management plans have been put up in the past little
while — in very recent times in fact — including the
Lake Boort state game reserve, the Dja Dja Wurrung
parks around Bendigo, which are a combination of
national parks, state parks and regional parks, and even
the Murray-Sunset National Park proposal. I do not
know if there actually is a newer, more defined
proposal, but I saw an early draft management plan
which had the same kind of language in it and the same
kind of language around protecting cultural assets. It
also talked about removing things like dispersed
camping and freely available access to many of those
parks, and some of those parks are quite huge.
In closing I would like to reiterate the fact that I do not
have a longstanding knowledge of this issue. I know
many people have been involved in Indigenous rights
debates and debates around Indigenous health and
wellbeing for much longer than I have been around and
certainly for much longer than I have been in the
political sphere. I think that somewhat advantages me
in many ways in my consideration of the practical
applications of this bill and what it will mean to my
constituents — the people who voted me in — and the
impacts it will have on them. In this way I say well
done to all of those Indigenous groups fighting for the
things they are fighting for as far as health, wellbeing
and equality go. I say keep going. I hope we can get
some better outcomes in many of these spaces. I simply
do not believe this is the first step we need to be taking.
Ms LOVELL (Northern Victoria) (14:11) — I stand
today to speak on the Advancing the Treaty Process
with Aboriginal Victorians Bill 2018. In commencing
my contribution I would like to pay my respects to the
traditional custodians of the land on which we stand
and to the elders both past and present. In particular I
would like to pay my respects to the traditional
custodians of the land on which I live — both the
Bangerang and Yorta Yorta people — and pay my
respects to their elders both past and present. In doing
so I look forward with excitement to our shared future
on that land.
This is a bill that actually emanated out of some
momentum from 500 elders from across Victoria who
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came together in 2016 to discuss self-determination,
unanimously choosing treaty as their means for
realising self-determination. The bill itself, if passed,
would establish an Aboriginal Representative Body to
negotiate treaty, establish general guiding principles for
the treaty process, establish a treaty authority — an
independent umpire to be established by agreement, set
up a treaty negotiation framework by agreement and
establish a self-determination treaty progression fund to
be administered by the established Aboriginal
Representative Body.
I believe that we really need to do things that make a
difference to Aboriginal people’s lives. Closing the
Gap is a very important initiative for all governments to
work towards. I find it quite offensive, having grown up
in Shepparton and having sat next to Aboriginal people
at school, that their life spans are expected to be
20 years less than my own purely because of their
Aboriginality. We grew up in the same community and
went to the same schools. We should have the same
outcomes in life. So it is important that we put in place
real programs that work with the Aboriginal
community to make a difference for them and to ensure
that we can close the gap on many things.
I was very fortunate as a young person to have a great
mentor from our Bangerang community and one of the
elders, Aunty Mary Atkinson, who I think was a person
who had great intuition. I think she recognised in me as
a very young person working in my family newsagency
during the school holidays that one day I may be in a
position to make some difference for the Aboriginal
people in our community. Aunty Mary used to come
into the shops on Saturday morning or during school
holidays and she would always take me aside and have
a little chat to me. In getting in my ear in those
formative years it was she that really planted those
seeds about the need to close the gap.
Aunty Mary was a very strong advocate for education
for Aboriginal people. She informed me that the only
way that we would ever see those gaps closed — to
reduce the over-representation of Aboriginal people on
the unemployment list, to reduce the
over-representation of Aboriginal people in our jails, to
improve their outcomes economically and socially and
to improve the outcomes around the young girls having
children far too young — was to educate their people. I
totally agree with her.
It was when I became the Minister for Children and
Early Childhood Development that Aunty Mary’s
words really rang in my head. My briefing from the
department was that only around 57 per cent of
Aboriginal children were actually attending
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kindergarten, so I was determined to see an
improvement in that, and I am very proud to say that
we took it from around 57 per cent to 95 per cent of
Aboriginal children actually attending kindergarten
during my four years as the minister for early
childhood. I think that we all know that the first five
years of life are so important to someone’s outcomes
later on, the establishment of language and the ability to
learn. Those first five years, when 95 per cent of our
brain development happens, really do make a huge
difference, so I hope for the Aboriginal children who
are now participating in kindergarten that my legacy
will make a huge difference to their lives.
Mr O’Sullivan spoke earlier about the area that we
represent, the area that is bordered by South Australia
and also New South Wales. There are a significant
number of communities on our border that actually
cross what are man-made boundaries. The Murray
River of course is a natural boundary, but the actual
boundary of the state is a man-determined boundary.
This is not the right outcome, to have individual states
making agreements. This is a process that needs to be
established along federal boundaries so that all
Aboriginals will benefit in the same way. We cannot
have a different agreement in New South Wales’s
Mulwala to Victoria’s Yarrawonga, a different
agreement in Barooga to Cobram, in Albury to
Wodonga, in Moama to Echuca or in Gol Gol to
Mildura; we need to have a national agreement if there
are to be agreements with the Aboriginal people. The
time for states determining these types of arrangements
on their own has gone; I believe that that expired in
1901. If we are to have a treaty with the Aboriginal
people, it needs to be established on a federal basis.
That is why I will be opposing this particular piece of
legislation.
As I said, I am very, very determined and committed to
improving outcomes for all Aboriginal people,
particularly those who are in my own electorate, but
also for Aboriginal people right throughout this
country. We as leaders owe it to them to close that gap
to ensure that they do have the same opportunities as all
Australians to participate in the social and economic
activities of Australia and to achieve the same health
outcomes and other outcomes as our children would.
Their children should also have those opportunities. So
I look forward to seeing real policies come before this
chamber that will achieve those outcomes for the
Aboriginal people.
Mr LEANE (Eastern Metropolitan) (14:19) — It is
a pleasure to be called up to speak on this particular bill.
I always think when I am in this chamber that it is
something that is a real part of Victorian history. Just
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sitting here I think how lucky I actually am. I have
listened to most of the debate. I think that most of the
MLCs have said that they will actually not support this
bill. There is this theme where they as individuals are
champions of Indigenous people — ‘but’. There are a
lot of bona fides about what champions they are and
what they have done, and I am not undermining that. I
hope they have done great things, and I am sure they
have. What champions they are of Indigenous
people — ‘but’.
When it comes to this bill, which is actually quite a
simple bill, there seems to be a lot of discussion outside
what the actual bill does. I think it is probably
important —
Mr O’Sullivan — That’s the problem.
Mr LEANE — That is not the problem at all. You
know exactly what your problem is, and I think we all
do, so spare me the pretence.
What the bill does is it provides a mechanism for the
state to recognise the Aboriginal Representative Body
as its sole counterpart and representative of Aboriginal
Victorians in establishing the elements necessary to
support treaty negotiations. The bill enshrines the
following guiding principles for the treaty process,
which will govern the relationship between the
Aboriginal Representative Body and the state and apply
to future participants in the treaty process, including
self-determination and empowerment, fairness and
equality, partnership and good faith, mutual benefit and
sustainability, transparency and accountability. The bill
requires that the Aboriginal Representative Body and
the state work together to establish by agreement the
following elements necessary to support future treaty
negotiations: an independent treaty authority to
facilitate negotiations, a treaty negotiation framework
that sets out the process for negotiations and a
self-determination fund to empower Aboriginal
Victorians to participate in the treaty process on an
equal footing with the state, and to build capacity,
wealth and prosperity.
There was a lot of discussion about capacity, wealth
and prosperity — that that is what people speaking
against this bill want to see. That is actually enshrined
in its purposes. The bill requires the Aboriginal
Representative Body and the state to enter into an
agreement that sets out a process for resolving any
disputes that may arise between the Aboriginal
Representative Body and the state in the course of
performing their functions set out in the bill. The bill
requires the Minister for Aboriginal Affairs and the
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Aboriginal Representative Body to report annually to
Parliament on progress towards treaty.
So with all these concerns, with your saying, ‘We don’t
know what it’s going to be about’, maybe you should
read the bill before you get up and you talk about
everything but the bill. I am really confused about the
position —
Mr O’Sullivan interjected.
Mr LEANE — Well, you on that side of the
chamber consistently confuse me. You have Mr Finn
get up and basically talk against any treaty. Whether it
be in the state of Victoria or the country of Australia, he
spoke against any treaty. Then the rest of you have got
up and spoken in your weasel words about your
concerns and what you want to see addressed, but you
have not said anything about what this framework is
here to set out or why that should not happen. You have
not got up and said why there should not be a
framework, why bodies should not be appointed and
why there should not be some progress towards some
sort of treaty.
Mr O’Sullivan interjected.
Mr LEANE — No, you have not. We have had
people talking about parks. Some people have said,
‘Oh, I’m a champion of Indigenous people — but’, and
then some of you have got up and said, ‘I’ve got no
issue if there’s a treaty. Personally, I’m going to vote
against this bill, but I think it wouldn’t be a bad thing if
there was a treaty. I really don’t know’. I will tell you
what: when that contribution was made, I am sure
Indigenous Victorians everywhere were punching the
air, saying, ‘Oh, there’s an MLC that says, “I don’t
mind if there’s a treaty”, even though they’re voting
against the bill’. I am sure Indigenous people in
Victoria were all celebrating. I think I heard a cheer
somewhere out there, somewhere out in the ether, with
someone saying, ‘Oh, this is a great day. This has
changed the world. This has changed the world as we
know it. Oh, everyone, let’s all march in the streets and
chant this MLC’s name. He doesn’t mind, even though
he’s going to vote against the bill’.
I do not know how many more people are queueing up
to say that they are ‘a champion of Indigenous
people — but’. Maybe you should spare us. Maybe let
us just get into the committee stage, if you have got
serious concerns about exactly what I read out that the
bill does, about the framework —
Mr Morris — Have you read the bill?
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Mr LEANE — Yes, I have. Have you? Because I
am sure you have not, and I am sure Bernie Finn had
not and I am sure other people who got up here had not.
I hope you were having a go. You are going to go from
the lines that your party gave you. You are going to go
from the lines that you are concerned, that you have
genuine concern and great concern about Indigenous
people’s health and their education and that that is what
you want to see us concentrate on. Then you are going
to tell us you come from a regional area and you are a
champion of Indigenous people and you have done all
these things — and you actually know one or two
Indigenous people. You are going to tell us all these
things, and then you are going to say, ‘but’. You are
going to say, ‘but I don’t support this bill. I don’t
support a simple framework to negotiate towards
treaty’, when every year there has to be a report to this
Parliament about the progress.
Mr O’Sullivan interjected.
Mr LEANE — Mr O’Sullivan, could you be that
dumb? Could you seriously be that dumb? Every year
there is going to be a report about what has been
negotiated in the treaty process, before the treaty
process will be finalised.
Mr O’Sullivan — On a point of order, Acting
President, I think Mr Leane was reflecting on me as an
individual, and I would ask him to refrain from doing
so, please.
The ACTING PRESIDENT (Mr Elasmar) — I
do not believe that is a point of order. By the way,
Mr Leane, can you address your remarks through the
Chair, please.
Mr LEANE — It is a pleasure to address my
remarks through the Chair, Acting President. I probably
would like to go back to where I started.
Mr O’Sullivan — Please don’t.
Mr LEANE — I think I will because I do not think
everyone in this chamber actually appreciates that
sometimes as an individual you can be on the right side
of history. There are only 40 of us, and we are lucky to
be here. We are going to come and go.
Ms Crozier interjected.
Mr LEANE — Maybe I will go sooner, rather than
you, but I will tell you what: I will actually appreciate
the opportunity that I have been given here. I will
actually appreciate that I have been one of 40 people
that were here when this process was started in
legislation. Mr Finn got up and said, ‘Oh, this is
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discriminatory, because we’re all Australian. This is
discriminatory, to single out this group of Australians’.
I will tell you what: this group of Australians have been
here for 60 000 years longer than us — 60 000 years —
and I am actually happy to discriminate positively
about that. We should acknowledge that and
acknowledge that since European settlement maybe the
first owners of this land of Victoria have had the bad
end of the stick. If we acknowledge both those
things — that they were here 60 000 years before us
and even that if they have had an ordinarily bad end of
the stick since European settlement — then I am happy
to acknowledge them as a separate group of Victorians
and Australians and that we need to work together to
acknowledge those two things in a treaty. Let us just
acknowledge those two things. Is it that hard? Is it
really that hard for you to acknowledge that?
You can get up and talk about your concerns for your
parks and other concerns. I have got to say that of the
MPs who have got up and said that they have been
champions of Indigenous health, Indigenous welfare
and Indigenous education — getting back to the
question that I may have been here too long; I have
been here a long time — I cannot remember those
individual MLCs making any calls to a minister in
adjournment debates for certain changes. I cannot
remember those MLCs making 90-second statements
about their concerns. I cannot remember in questions
without notice a question to the minister representing
the Minister for Aboriginal Affairs about any concerns.
Ms Pulford can correct me if I am wrong, but I am not
too sure that there have been any MLCs who have
indicated that they are not going to support this bill who
have actually got up before and put a question at
question time about what the government is doing in
this area. I am not too sure. Dr Ratnam? I am not too
sure if they have.
I know the truth hurts and that you have all got your
own sheets there that you have been given by the party,
with your weasel words about why you are not
supporting this bill, with your weaselly, hollow words.
You get up and you stand there, as if you really mean
it — you might have been practising in the mirror all
last night to look genuine — but maybe you should
spare us.
Mr Morris interjected.
Mr LEANE — I do think you are a joke when you
come in here and do that. Maybe you could spare us,
and maybe you could consider —
Mr Morris interjected.
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Mr LEANE — I am happy to be disrespectful to
you. I am more than happy to be disrespectful to you. I
will tell you what: your calling me out as being
disrespectful to you will never cost me a minute of
sleep. It will never cost me a minute of sleep because
you deserve disrespect, because you come in here and
you say that you represent the first Victorians and you
are representing what they want. What they want is this
process. That is what they want. If you say you come in
here and you are representing Indigenous Victorians
and you want to make sure they get what they want,
this is what they want. It is as easy as that. That is all
you have to do, if you are really saying you represent
the first Victorians. You can look all sooky and you can
shake your head, but that is the reality. I am looking
forward to your contribution, Mr Morris, when you get
up and you say that you are a champion of Indigenous
people and that you have done all these good things, but
then you say, ‘but I am not supporting this bill’. You
will go on with all sorts of weasel words that are hollow
and mean nothing — absolutely nothing.
I am proud to be part of a government that has actually
taken this step. There are people who think this step is
not perfect, and we are happy to work in with people.
At least the Greens party have actually looked at the
bill, aired their concerns and taken on a debate about
the bill. Thanks; that is great. But the people who have
opposed it have got up and said all sorts of weaselly
things, even to the point where they have said, ‘You
know, I actually don’t mind if there is a treaty one day’
and ‘We all should wait for the feds’. We will be
waiting for the feds forever. The Liberal MLCs should
go and talk to Malcolm Turnbull. The last time I looked
he was a Liberal Prime Minister, so a member of the
same party as them. Maybe the next contribution from a
Liberal MLC will tell us what conversations they have
had with their Liberal Prime Minister about intentions
to go down this path, because I would be surprised if he
has any such intentions. I am happy to be corrected if I
am wrong.
Ms Crozier interjected.
Mr LEANE — I note your outrage. It must be so
outrageous to be so righteous. They think they are the
people who know what is important to Indigenous
people — not the Indigenous people; it is not important
to them! The Indigenous people want this treaty; they
want a bill.
Honourable members interjecting.
Mr LEANE — No, not all of them. That is why if
you read the bill and look at the framework, you will
see it is actually trying to be inclusive and is working
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through an issue so that it goes towards making
everyone happy. But you have not read the bill. If you
had read that, that is what part of this framework is.
Ms Crozier interjected.
Mr LEANE — I get an interjection, ‘No, it’s not’.
Maybe you looked at a different bill to the one that I
looked at. As I said from the start, I support this
legislation and I hope it gets through sometime this
week. I am sure there will be a lot of filibustering and
dumb questions in the committee stage; I am looking
forward to that.
Honourable members interjecting.
Mr LEANE — There will be a lot of dumb
questions.
Ms Crozier interjected.
Mr LEANE — I feel your rage. You are just a joke.
You are making me laugh. Anyway, I support this bill.
Ms Crozier — On a point of order, Acting
President, Mr Leane just reflected on the questions that
the opposition might be asking by calling them ‘dumb
questions’. We have every right to ask any —
Mr LEANE — That is not a point of order.
Ms Crozier — You said ‘dumb questions’.
Mr LEANE — That is not a point of order. They
are dumb questions. Most of them are dumb questions.
You go for hours.
The ACTING PRESIDENT (Mr Elasmar) —
Order! Ms Crozier, you have got it wrong. There is no
point of order.
Mr LEANE — You go for hours and ask the same
questions over and over and over again, because all you
want to do is jam up the Parliament. You have got no
respect for the Parliament. You have got no respect for
anything but yourselves.
The ACTING PRESIDENT (Mr Elasmar) —
Order! Mr Leane! Your time has finished, thank you.
Mr MORRIS (Western Victoria) (14:35) — I rise
to make my contribution to the Advancing the Treaty
Process with Aboriginal Victorians Bill 2018. Just
before Mr Leane went on his rant I noted on my piece
of paper here — where I am making my own
comments — ‘respectful debate’. Up until Mr Leane
made his contribution there had been an exceptionally
respectful debate, in my view, from all corners of this
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chamber. I thought Mr Young’s contribution was
exceptional. During his contribution I actually learned a
lot about some of the conversations Mr Young had had.
The Greens made a team effort in listing the names of
the clans of Victoria, and I thought that was an
important thing for this chamber to hear. Whilst I
would not say that I agree with everything Ms Shing
said, I thought she made an important contribution that
was respectful and respected by other members of this
house. Then Mr Leane came in here —
Ms Crozier interjected.
Mr MORRIS — Indeed it was like a union
organiser on a work site who felt he was not going to be
getting his way, so he thought he might just throw his
weight around and throw a few insults around the
chamber. What a disgraceful contribution to what had
been an exceptionally respectful debate to that point. It
is terribly disappointing that that occurred. I think
Mr Leane might have been a late addition to the
speakers list, and this place is the poorer as a result.
With regard to this particular bill, it seeks to establish a
framework for the advancement of a treaty. There are
several main provisions of this bill, including the
establishment of the Aboriginal Representative Body to
negotiate a treaty; the establishment of general guiding
principles for the treaty process; the establishment of a
treaty authority, which could be in some ways
described as an independent umpire to be established
by agreement; the setting up of a treaty negotiation
framework by agreement; and the establishment of a
self-determination treaty progression fund to be
administered by the established Aboriginal
Representative Body.
I note that the discussion of a treaty is certainly not
new; it has been discussed many, many times. There
was some momentum gained when some 500 elders
came together in 2016 from across Victoria to have a
discussion about self-determination and the like. Within
this particular bill the government have outlined their
preferred process. I note that the Greens have expressed
some concerns about some areas of the bill. As
Mr O’Sullivan indicated in his contribution, there are
certainly a number of amendments that will be part of
the consideration of this bill during the committee
stage, which is certainly an interesting development.
Despite what Mr Leane said in his contribution, it
shows that there is not uniform support across the
Labor Party and the Greens party about what might be
the best way forward with this particular issue.
Mr Leane tried to make light of the fact that there has
been some significant discussion about where a treaty
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may be best placed to be discussed and implemented. I
think he was rather disingenuous in saying that a treaty
at a federal level would not be a more appropriate way
to progress.
While I have been listening to this debate, I have had a
look at the Australian Institute of Aboriginal and Torres
Strait Islander Studies map of Indigenous Australia,
which shows the lands that Aboriginal people have
inhabited. Indeed those areas do not align with our state
boundaries, which makes complete sense. The areas
that people are inhabiting are not going to be defined by
an indiscriminate line on a map, as some of our state
boundaries are, or indeed by where the Murray River is.
So for the state of Victoria to attempt to progress with
this treaty process could certainly have significant
ramifications into the future. If there were to be further
treaty negotiations either in New South Wales or in
South Australia, or indeed also at a federal level, there
would be a complex and difficult navigation of that
process to go into the future.
I note that our constitution sets out areas that our federal
Parliament and federal government do have jurisdiction
over, and that is because it is for the betterment of our
nation. Rather than each individual state having its own
army or implementing its own immigration policy or
the like, it is much better for our nation as a whole if we
have a consistent approach across our country.
Members opposite might try to make light of that, but it
is a significant and important issue.
The point that has also been made by many on this side
of the house is that what we certainly believe is
incredibly important is ensuring that Indigenous
Australians have the same opportunities and indeed
therefore outcomes that other Australians have. For the
educational attainment, for the employment prospects,
for the life expectancy and for the health outcomes of
Indigenous Australians not to be in line with the rest of
Australia is certainly something that we should be
taking very seriously. We need to be addressing these
issues and ensuring that, irrespective of your
background, you have got opportunities to attend
university and that your health outcomes are going to
be equal to those of others around you.
I was aghast that Mr Leane made light of this issue in
his contribution, because that is incredibly important. It
is incredibly important that children, whether they are
in primary or secondary school, have the same
opportunities. We want everybody to be able to go to
university if they want to be able to. We want to ensure
that everybody can get a job if they want to. We want to
ensure everybody remains healthy and indeed does not
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have that dictated by their background — rather that all
Australians have equal opportunities at that.
Mr Young’s contribution with regard to a negotiating
point I thought was an interesting one. To be able to
understand what it is that might be part of a treaty
negotiation is important. It is important to understand
where that is going to be happening.
I do note that where we are with this bill is that there has
been significant consultation, and I note that there have
been a variety of views from different groups and those
views have been expressed by a variety of different
parties in this place. I note that there has been some
division in the Indigenous community about this
particular bill and about whether or not this is going to
be the best way forward. I note that there is a federal
inquiry underway that is looking at the particular issue
of a treaty and the best way to be progressing with it, so
I do think it would be somewhat premature to advance a
state-based view of a treaty prior to the determination of
that particular inquiry. I think if we had an opportunity
for all of Australia to come together and discuss the best
way forward on this particular matter, we all would be
the better for it. We see all too often where different
states take different approaches to issues the concern
that that can create further down the track.
I certainly understand the disparate views that have been
expressed across this chamber, but we on this side of the
house do not believe that this particular bill is going to
be the best way forward. I understand this is going to be
a very contentious issue. I understand there is going to
be a variety of views on this. But for Mr Leane in his
contribution to have said that those of us on this side of
the house are being disingenuous in the work that we are
doing and to call on this side of the house to get on
board with the government’s view on this, particularly
in light of the events of yesterday, is nothing short of
breathtaking, from my particular vantage point.
We on this side of the house will not be supporting this
bill, but I do want to thank other members for the
considerate and respectful contributions that they have
made on this matter. I am sorry that Mr Leane felt the
need to be inflammatory in his contribution, because
this debate is much the poorer for it.
Ms PULFORD (Minister for Agriculture)
(14:46) — Sometimes when you stand to make a
contribution on a matter before the house the import of
the undertaking makes you feel really small, and I think
this is one of those moments. This legislation is so
important, and it represents just a tiny part of the history
between the traditional owners of this land and those
who have come much, much more recently. I would
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like to begin my contribution by recognising and
paying my respects to the traditional owners of this land
and the lands that I represent in this Parliament, and I
pay my respects to elders past and present but also to
emerging elders.
This is, I think, a momentous occasion in the history of
reconciliation in this country. Members have spoken
during the debate about how this is perhaps something
the federal government ought to do instead of the state
government. I think this is something the federal
government ought to do as well as the state government.
They are not mutually exclusive, and in fact any action
by the federal government would not in any way change
the state of Victoria’s relationship with the traditional
owners of lands in Victoria insofar as Victorian
government jurisdiction and responsibility goes.
Some members have spoken in this debate about the
Aboriginal Victorians they sat next to at school, they
worked with once, they know or they have met. I
sometimes work with members of the Aboriginal
community, but mostly I do not. I have no classmates I
can tell you about, no former or current close
workmates that I can tell you about, no neighbours I
can tell you about, and I personally feel quite
ill-equipped to represent members of the Aboriginal
communities in the electorate in which I reside. I am
not proud to confess it, but I think my knowledge of
Aboriginal culture is probably quite limited. I would
like it to be greater, but it is not. I know very little of
language, and whilst I take every opportunity to try to
learn more of this I am coming off a low base, I think,
like many people in our community. I come to this
debate and this discussion on this legislation with great
respect for Aboriginal culture, tradition, language and
history but not a great deal of experience of it and not a
great knowledge of it. I think that really captures the
essence for me of what this legislation is about.
I think the evidence is fairly clear that
self-determination is an absolutely essential part of
reconciliation, and I would like to think that we are all
very committed to the idea of reconciliation, given the
incredibly difficult set of circumstances — tragic
circumstances — in which our two cultures came
together all those years ago.
Previous speakers have suggested that the Parliament or
the government ought to be focusing on other things,
such as early childhood outcomes, health issues, public
land management and a range of things people have
talked about — things that would make a difference —
but I think what the international experience shows us is
that self-determination is absolutely essential to
improving all of those things and that we need to get that
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right perhaps almost first. That is not to say that we
cannot and ought not be and are not working with the
Aboriginal community in many, many different ways,
but self-determination is essential for improving all of
those outcomes. To suggest we should deal with a bunch
of other issues before dealing with advancing treaty, I
think, misses the point. Advancing treaty is essential, and
it is something that traditional owners have always
sought. The process to date has been the most extensive
and inclusive process of its kind to harness the voices of
Aboriginal Victorians. Consultation has been underway
for more than two years, and over 7000 Aboriginal
Victorians have been engaged and do strongly support
the push for treaty in this state.
Australia is the only commonwealth country to not
have a treaty with its First Nations people. Again, that
is something I have learned reasonably recently. This
bill commits the government to negotiating a treaty
with its Aboriginal people in Victoria, and we would
very much like the commonwealth to do the same.
Ms Crozier — That is it. Exactly.
Ms PULFORD — Well, this is where we disagree.
We do not think this is an either/or proposition. We
think that the Victorian government ought to have a
treaty with traditional owners and the Australian
government ought to have a treaty with traditional
owners and they would do different things and they
would represent different things.
What treaty is about is a genuine partnership. In that
respect this legislation does make for a historic change.
There are two years of discussions underway. This is
not rushed; this is not premature. The Aboriginal Treaty
Working Group, I am told, have made an enormous
contribution to the development of all of these ideas but
also the development of this legislation. I think much of
what I have learned, in fact most of what I have
learned, about treaty and the process and why it is
important I have learned from the Minister for
Aboriginal Affairs, Natalie Hutchins, who has certainly
to me demonstrated a very, very deep commitment to
this form of recognition but also a very deep
commitment to a genuine partnership.
The bill does a number of things, and previous speakers
have talked about this, so I will be brief. The legislation
will establish the Aboriginal Representative Body.
There will be guiding principles enshrined in this
legislation. A self-determination fund will be set up.
Again, we have just come through the budget process
where every dollar is tied to decisions and submissions
and business cases for very, very important reasons, but
if the parties advancing treaty are to come together as
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equal partners, having the self-determination fund and
having control of the finances that will enable this to
advance is, I think, incredibly important. There will also
be the establishment of a treaty authority.
I have read the bill, and I am a little surprised that the
opposition are opposing this, because I for one am
really excited about the opportunity it presents. Our
government is doing this because we are committed to
the idea of reconciliation and we have committed to the
principle of self-determination. We recognise that we
need to act on the wishes of Aboriginal Victorians, and
they are that treaty be advanced.
This legislation simply and elegantly, but importantly,
creates a framework to enable that advance to occur and
for those treaty discussions and that important dialogue
to occur between genuine partners, not as a Parliament
or as a government deciding what is in or what is out.
Some of the questions that we have been asked to
answer, and I guess Minister Jennings will perhaps be
asked again in committee are, ‘Is this in or is this out?’.
That is not how it works. How it works is that we
establish a framework where two equal partners can
come together and talk about that in a meaningful and
an honest way — a respectful dialogue that is about
genuine partnership and genuine engagement and
reconciliation in relation to a very, very difficult part of
our history.
I am very proud to be part of a government that is
undertaking this work and that is deeply committed to
this. I pay my respects to all of those members of the
Victorian Aboriginal community who, through this
process, have made it very, very clear that this is what
they want and that this is how we all need to move
forward together. I also recognise the discussions that
have gone on with other parties in the Parliament,
including the Greens, who have some different views
but are still committed to what it is that we are seeking
to achieve together. I really look forward to the passage
of this legislation today. But even more, I really look
forward to what will come from it, the discussions that
will come from it, and I really look forward to a day
when a Victorian government and our traditional
owners can enter into a treaty in Victoria and indeed
nationally and we can make that commitment and
properly deliver self-determination — and then, by
extension, all of those benefits that will flow from it to
our Aboriginal communities.
Motion agreed to.
Read second time.
Committed.
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Committee
Clause 1
Dr RATNAM — I have got a number of questions
on clause 1. Firstly, for the minister: what exactly does
the Andrews government want to achieve by
embarking on the treaty process?
Mr JENNINGS — The first thing that I want to say
is that I join others in paying my respects to the
traditional owners of the land on which we meet, the
people of the Kulin nations and their elders past and
present and members of other communities that may be
in the Parliament today. I am grateful whenever I am in
the company of people who willingly and fulsomely
embrace the concept of recognition of the traditional
owners of the land and those members of our
community who have never ceded sovereignty to the
state of Victoria. They have never felt as if that has
been appropriate in terms of the history of European
arrival on this continent, and they know that, from that
day to this, there is a sorry history associated with the
last 200 years of what had been an extraordinary
habitation of this continent for tens of thousands of
years uninterrupted in terms of a living, breathing
culture that is worthy of respect and was not treated
with respect at the time of European settlement.
Indeed part of the reason why I answer your question in
this way is because there is unfinished business. There
is unfinished business in this nation of addressing those
matters that should never have come to be. The lack of
regard and respect that has been shown to Aboriginal
people around this nation for the last 200 years cannot
be easily healed, it cannot be ignored, it cannot be
denied and it cannot be, in the view of the government,
not responded to and not embraced in an important way
so that we as a nation can come together in the spirit of
respect.
Many people in the Aboriginal community think that
the notion of reconciliation is perhaps narrowcasting
and lowering their aspiration in relation to what can be
achieved. Reconciliation may be one thing along the
way in terms of justice for Aboriginal people, and that
is something that the government wants to address
through this framework. We want to address it through
the framework by creating a safe space in the first
instance for Aboriginal people to determine the way in
which we right the wrongs of the past and deliver
justice and create a space for Aboriginal people
themselves in Victoria in this instance. Because the
nation has not done it, because this state has never done
it, we are not convinced that you can wait for a national
process that has never ever delivered in relation to
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righting these wrongs or has not, up until this point in
time, demonstrated a significant delivery of what was
meant to be a remedy. There were a lot of people who
thought the 1967 referendum was going to be a way in
which the commonwealth of Australia recognised its
first peoples, paid respect and provided an opportunity
for self-determination, advancement and better
outcomes for Aboriginal people, but from that day to
this the commonwealth of Australia — despite the fact
of it being one of the comparatively richest nations on
earth — has not delivered to our First Nations people.

disappointed that the government has chosen not to
recognise the first peoples of Victoria — the clans and
First Nations — as key parties to the process in this bill,
we do see the addition of the words ‘traditional owners’
as an improvement as it specifies that traditional owners
must have a specific place in the process, as
differentiated from other Aboriginal Victorians.
Because nothing in this bill excludes the treaty process
from being a clan or First Nation-led process, we have
accepted this change from the original bill as an
improvement.

We felt that we could not wait any longer for national
momentum. If there is a national scheme that comes
into place that leads to treaty, that leads to better
outcomes beyond whatever we can reach in Victoria,
then we will embrace it. We will support it. But we
want to make sure that we do not waste a moment
longer in getting on and establishing a process by which
Aboriginal people can determine how they want to
represent themselves and how they want to embark
upon a discussion with not only the government but the
people of Victoria more broadly about the way in
which their aspirations for treaty and their other
aspirations for justice, quality of life, improvements and
opportunities for Aboriginal people may be realised.
We want to establish a process by which we can
actually learn from those collective experiences and
make a lasting difference to not only the generations
that have preceded this one but generations into the
future.

Minister, what do you see as the traditional owners’
special place in the treaty process that caused the
government to distinguish traditional owners from other
Aboriginal Victorians in its amendment?

We are not baulking at how challenging that is. We are
not baulking at the limits of that aspiration. In fact we
want to encourage, in an appropriately supportive way,
that aspiration to be achieved. We know because of the
shocking history of oppression that has taken place that
there is a lot of work to do at every step along the way
to achieve that outcome. We are wanting to take those
steps and we are inviting people to take those steps. We
encourage them to be brave in a way that they perhaps
have not been brave. They may run away from that
history, they may run away from their obligations and
they may run away from the opportunity — because
this is an opportunity for everyone in this community,
every single person now and into the future, to have an
enriched experience and understanding of the
importance of Aboriginal people to Victoria but also to
the nation and beyond.
Dr RATNAM — Thank you, Minister. Our
amendments to this clause, which I will address shortly,
concern the use of the term ‘Aboriginal Victorians’
throughout the bill. We note that the government added
‘traditional owners’ to ‘Aboriginal Victorians’ as an
amendment in the Assembly. While the Greens are

Mr JENNINGS — I want to take the opportunity
early in the committee stage, in answering your second
question, to talk about my own understanding and
appreciation of traditional owners and Koori people
during my personal engagement with the Koori
community over the last 38 years and about how
Aboriginal people and Aboriginal communities have
come to reconnect with the standing of traditional
owners and to recognise the strength of family groups,
clan groups and tribal groups and how that relates to the
journey of empowerment for Aboriginal people.
I say that in a gesture of recognition of their
significance to many members of the Aboriginal
community, including Ms Thorpe, who is actually a
member of your party. Indeed the very first time that I
came into contact on a daily basis and on a regular basis
with the Aboriginal community was very closely
connected to the Thorpe family. I was going to say that
it was in the first job I had, but it was in the first job that
I had in my professional life that Alma Thorpe was my
boss. I learned many, many things from her family, and
I continue to think of that time as a very, very broad
awakening. I heard Ms Springle talk this morning about
collective action and collective empowerment — the
importance of community in relation to your
identification with who you are. You are intimately
connected at every aspect of your spiritual life, your
cultural life and your emotional life through family and
through community. There is no separation of
individual from community in that sense.
That is not to say that there are not many inspiring
individual Aboriginal people. The Thorpe family
provided me with inspiration. I am probably a bit
mindful of that, and there are some other families that I
am probably a bit mindful of too. With Kevin Coombs I
travelled to Ebenezer Mission, which was the location
of the forced settlement of Kevin’s family, but Kevin
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also took me to Cumragunga for the first time. I will
never forget that experience. From that moment till now
I have been blessed with that connection. I have been
blessed in my ministerial life through having a working
relationship with Prue Stewart, who worked with me
throughout my time as the Minister for Aboriginal
Affairs, and that working relationship was one of the
joys of my life. She is a Taungurung woman who has
extraordinary talents and capacities as well as
extraordinary connections through the community.
I give you that as a demonstration of the number of
generations of really talented people — sparkling,
shining individuals — who have made such a
difference, but a difference that is always in the context
of: what is the contribution to give back? To give back
to community, to stay connected to community, you are
never, ever isolated from a connection to community.
Within the journey that I have just described, in terms
of the story that I have just shared, my exposure to
Aboriginal communities in the early 1980s showed me
that at the time they knew and identified with and had a
deep-seated connection to country that related to their
tribal connections and their cultural heritage in that
way.
But at that time most of the commentary about
connection to country had been filtered and limited
through the experience of the missions. That was an
awful, awful thing to witness and experience — that
Aboriginal people had that filter of their history
imposed upon their community conversations. I have
actually seen the joy of the emergence of traditional
owners as being a concept that was latent rather than
consciously engaged by the community. In the last
40 years more and more we have actually heard
Aboriginal people — absolutely as they should and as
they want to — identify with their connections to
country, their First Nations standing, their tribal
standing, and indeed of recent times clans have been
part of that story, but not a continual part of that story.
Families were a continual part of the story. Traditional
owners have become more prominent in the discussion.
The limitation and restriction and filter that the mission
regime imposed on Aboriginal people has not been
removed but has become far, far less relevant in relation
to the standing and the emergence of the empowerment
of Aboriginal people.
The reason I give you that background in relation to my
experience over that period of time, over four decades,
is that I actually understand the idea. If you were to talk
to Aboriginal communities, Aboriginal people in
Victoria, over the last 40 years, the way in which
Aboriginal people have chosen to identify themselves is
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what is the key indicator — either their geography, their
culture, their tribal connection or their clan connection.
They are always all there. They are all evident —
present — but they are not always consistently present
in the way in which the community describe how they
want to organise themselves.
Bringing all of that story together, the reason why the
government is broader in its definition of the bill is that
it is are not predetermining the way in which
Aboriginal people may choose, through the process of
representation, through the process of treaty, to organise
for themselves the best way to promote the wellbeing of
Aboriginal people, which may take a variety of
pathways, and that is what this bill allows for. This bill
does not predetermine at this particular point in time the
way that Aboriginal people may choose to organise
themselves, may choose to be represented and may
choose to be accounted for within a treaty process.
Dr RATNAM — Thank you, Minister, for your
response. My final question on this clause, before I
move my amendments, is: does the government hope or
intend to negotiate a treaty with representatives of the
Aboriginal Representative Body rather than the clans
and First Nations themselves?
Mr JENNINGS — Again, I understand, because of
the appalling history of the way in which governments
have related to Aboriginal people — not only has it
occurred in Victoria and in Australia; it has happened
around the world. First Nations people have been
treated very badly by colonial settlement around the
world. I give you this as an immediate response to the
question: we do not want to predetermine how the
pathway unfolds. We are certain that Aboriginal people
will give prominence to traditional owner standing,
both in terms of the representative body that is
established, in terms of the organising principles that
come out of the bill, and in terms of the way in which
the issues will be negotiated into the future, and that
they will act respectfully of the issues that I have only
outlined to you.
I have outlined through my personal knowledge and
understanding how I have witnessed these community
considerations, but Aboriginal people live these
relationships. They live those connections. They are
embedded in their personalities and their community
activism. I do not want, on behalf of the government —
and I know that my ministerial colleagues do not
want — to pre-empt the way and the expression by
which Aboriginal people may choose to organise
themselves, but it is inevitable that traditional owners
will be a key, unswerving connection to country and
connection through the representative body, through the
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treaty process, because unless traditional owners are at
the heart of this connection and this action, then in fact
it will fail.
This is a matter for internal conversations from the
community’s perspective — the Aboriginal community
more broadly again in terms of the Aboriginal and
Torres Strait Islander people who now call Victoria
their home — about the relative weight and
consideration of the rights and opportunities that were
primarily being driven through a traditional owner
framework. But they should not be denied some aspects
of outcomes, better social justice and a whole range of
other justice outcomes and opportunities. Aboriginal
people and Torres Strait Islander people, if they come
and live in Victoria, should not be denied opportunities
by law. Ultimately at the end of the day the bill
facilitates the Aboriginal community resolving how
these issues are dealt with and being the proponents of
outcomes that hopefully the government, the
Parliament and the people of Victoria will be
sufficiently respectful of and mindful of to respond to.
Dr RATNAM — I have no further questions on
clause 1. I am happy to move my amendment or take
further questions before moving the amendment.
The ACTING PRESIDENT (Mr Elasmar) —
Dr Ratnam, I am aware that your amendment has been
circulated already. Can I ask you to move your
amendment 1 to clause 1 which, on my understanding,
is a test for several amendments: 2, 9, 10, 11 to 13, 17,
19, 20, 21, 22, 23, 28, 32, 33, 35, 36, 38, 39, 40, 41 and
42. Correct? Can you move your amendment, please,
and then I will get to other questions.
Dr RATNAM — I move:
1.

Clause 1, lines 5 and 6, omit “Aboriginal Victorians,”
and insert “Clans and First Nations,”.

Ms CROZIER — Minister, I was interested in your
answers to a number of questions there and also in
some of the comments made by Minister Pulford in her
summing up. She referred to Australia as being the only
one of many countries that has not yet had a treaty. We
are talking about a state-based treaty, so I am
wondering what discussions the government has had
with the federal government in relation to the Victorian
treaty process.
Mr JENNINGS — Again, I know that Ms Crozier
and her colleagues have relied on their confidence in
the federal process, and I did not want to limit my
comments in relation to ministerial engagement. The
most important engagement in terms of the national
process towards treaty I believe actually took place at
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the meeting of the First Nations people that led to the
Uluru Statement From the Heart, which laid out the
aspirations of Aboriginal people across the nation.
From that setting I know that the subsequent meeting of
the Council of Australian Governments (COAG) was
within the context of the Uluru statement being
dismissed by the federal government. The Premier then
at COAG did raise the importance of this issue, and the
Aboriginal treaty commissioner also raised this matter
at a COAG meeting in relation to closing the gap.
So the answer to your question is: we took leadership
from the Aboriginal communiqué known as the Uluru
statement. We acted consistently in relation to the
Premier and the minister discussing this in the
appropriate forum and, very importantly, supported the
Victorian treaty advancement commissioner in making
her views representing Aboriginal people very clear in
a meeting with the Prime Minister within the last year.
Ms CROZIER — Thank you, Minister, for that
clarification. I appreciate that, and as I said, part of the
reason was some comments from the government and
also the comments by Mr Leane in his contribution in
relation to what the opposition had had discussions with
the federal government about. I know that the shadow
minister had spoken to the appropriate minister, so —
Mr Leane interjected.
Ms CROZIER — It was extensive discussions
actually, Mr Leane. Nevertheless I would like to ask: as
you are well aware, Minister, the federal government
does have a joint parliamentary committee looking at a
range of issues, including elements of what this bill
covers, and I am wondering whether the government
provided a submission to that joint parliamentary
committee?
Mr JENNINGS — The answer is yes.
Ms CROZIER — Thank you for that clarification. I
would have been surprised if they had not, so thank
you. Minister, I know there has been a significant
amount of money, as you would expect, allocated to set
up what this bill is achieving. I think there has been —
and you may need to correct me, because I may be
slightly incorrect in my figures — $20 million allocated
previously, and in the 2018–19 and 2020–21 budgets
there is a further $10 million. Is that correct? So far
there has been a $30 million funding allocation for this
process.
Mr JENNINGS — There is $37.5 million in total;
$28.5 million in last year’s budget and $9 million in
this year’s budget.
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Ms CROZIER — So could you provide for the
committee a breakdown of that money that has already
been expended, in terms of that $28.5 million?
Mr JENNINGS — In terms of what the money has
been spent on, rather than an internal allocation
perhaps. The most important element has been creating
forums for Aboriginal people to come together to
discuss the way in which a treaty may be progressed.
There has been an extensive community education
campaign organised to increase the knowledge within
the Aboriginal community of this process and to seek
indicative aspirations of Aboriginal people and
hopefully assist them in creating community-based
models and community-based processes which will
ultimately lead to the establishment of the
representative body and also ultimately lead to a treaty
being entered into.
The primary activity has been community education
and information, and the various meetings and other
facilitated activities that have been undertaken. There
has been, very importantly, a capacity established
within the government to acquit this work at a central
agency level. We have seen the establishment of the
Victorian treaty advancement commissioner and her
office in relation to how this work may be progressed.
They have been the primary ways in which this money
has been apportioned up to this point in time. I believe
that activity will escalate in the year to come. But it also
involves an allocation for broader community
information about and exposure to the aspirations of
Aboriginal people and awareness of the Victorian
Aboriginal people, and that will continue to be
important work that needs to be undertaken.
I know that during the second-reading debate there
might have been a volatile exchange from time to time.
It is not my intention to be volatile at all in relation to
this matter. But having said that, I am not necessarily
shying away from the fact that I know through my
experience of the Aboriginal community in Victoria
from the time that I first worked with Aboriginal
people, which I say again was in the early 1980s, until
now that there has not been one day that I have ever
heard a Koori person indicate that they were happy with
the recognition that comes to Koori people from the
federal jurisdiction.
The hopes and aspirations that were established in 1967
that all first people would be treated with respect and
regard, and what was implied in that referendum, have
not been delivered yet. Whether it be through tangible
programs of support from the federal jurisdiction or
whether it even be through a process of inclusion of
Aboriginal people from Victoria in national forums,
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time and time again Victoria is ignored. It does not
matter whether it is a federal Liberal coalition
government or whether it is a Labor government, my
take on it is that there has never been due recognition
given to Kooris in the Aboriginal discussions. I think it
is about time for that to stop.
Ms CROZIER — Thank you, Minister. I know that
you are very passionate about this matter and I respect
that. I hear your argument and I hear that you have
worked with Aboriginal people from the 1980s until
now, and I am not taking away from any of that
commitment you may have. I suppose what I am just
trying to understand is where we are and what we are
trying to achieve here. The Greens highlighted in their
contribution — I think it was Ms Springle and
Ms Dunn who read them out — the 300-odd names of
the various clans, and you mentioned the money that
has been funded for campaigns amongst Victorian
Indigenous communities. I am just wondering if that
did reach all of those people. Did that campaign go out
to all of those people? If not, how far did the campaign
that you referred to go?
Mr JENNINGS — There is an interesting and
tragic crossover in terms of your question.
Ms Crozier — Tragic, why?
Mr JENNINGS — I am just about to indicate why
it is tragic. There are many, many members of the
Aboriginal community who would not be able to trace
their lineage in relation to the clan groups that we are
describing here — and that is not to devalue what is an
important —
Ms Crozier — The clan groups; we are not talking
about the individuals within those clan groups.
Mr JENNINGS — There are two aspects to your
question. The simple answer to your question, ‘Can you
guarantee that every Aboriginal person is informed?’, is
no, I cannot. But I would give the same answer if I was
to talk about any member of the Victorian community
more broadly about any advertising or community
engagement. There are limits, and you actually have to
go back time and time again to find a way to make that
connection and improve your networks and
communication. That is a challenge.
But I was also taking the opportunity, given that you
asked a specific question about the clan groups, to say
that one of the reasons that it is very difficult to
organise on that basis in terms of information flow is
that there are many people for whom their daily
working knowledge of their family lineage may not be
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specific enough for them to identify which clan group
they are a part of.
That is one of the reasons why I do not want to be
overly prescriptive about the way in which an
Aboriginal person chooses to identify their connectivity
in terms of community, either in relation to family or in
relation to clan group or whether it relates to traditional
owner-First Nation status. I am happy for Aboriginal
people to make that determination for themselves. I am
not making any prejudgement about that. I am just
saying to you that it is a very hard organising principle
in terms of a communications method to actually say
when asked ‘Can you guarantee that you talked to
300 clan groups?’ when in fact it is not the case that
300 clan groups see themselves as an organising
principle in how their daily lives are organised today.
And that is sad, actually.
Ms CROZIER — Thank you, Minister. I say that in
the spirit of what you, the government, are trying to
achieve here in relation to getting all Victorian
Indigenous people together in this process, along this
journey. I can see through the bill and through the
minister’s second-reading speech that there is doubt
about how that might come together. I say that because
of the public comments that have been made by
members of the Greens in terms of some of the
concerns that they have had about various people and
how this might play out. Nevertheless, in relation to
what you have just described, it still appears that there
will need to be more significant funding to enable this
process. I am just wondering whether, following that
education, those campaigns and those programs that
you have highlighted to get to this point, the has
government received any more advice that there will be
an ongoing funding requirement for those particular
elements — not necessarily the framework for what this
bill is trying to achieve, but those things you
highlighted. If so, what is it?
Mr JENNINGS — Again it is a reasonable question
couched in that way, so I appreciate that. This process
that the bill will facilitate will see an escalation in
engagement activities. In terms of what you describe as
the communication and community setting and the
space created for Aboriginal people to come together to
start determining their course of action and their
preferred way of dealing with representation, dealing
with self-determination and their aspirations and
dealing ultimately with treaty — and you can see those
as three successive steps along the way; in fact they
may run in parallel, but they are three distinct series of
activities — each of them will be associated with
funding requirements and they will change over time.
We would anticipate that definitely the answer is yes,
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more money will be required to actually acquit this
aspiration. The way in which we shift from what might
be the formative elements and the communication
challenges element of it into the maturity of the
organisational development of specifically negotiating
treaty elements — the machinery of how that works —
that process will require ongoing resources. But it will
be an iterative process between the government and the
Aboriginal Representative Body, once it is established,
and with the careful eye of the treaty commissioner
along the way, about the way in which we might add to
that financial undertaking into the future.
Ms CROZIER — I appreciate that, and thank you. I
know it is a bit difficult to determine, but I was just
wanting to know if the government had some idea of
what that ongoing requirement may be. You spoke of
time lines in terms of organisational maturity. Have you
had advice on what those time lines might perhaps look
like?
Mr JENNINGS — There is a clear aspiration
within this bill that there will be recommendations
about the establishment of an Aboriginal
Representative Body by the middle of next year. Indeed
one of the reasons why the government wants this bill
passed at the earliest opportunity is to be able to
facilitate that occurring, because it is quite a challenge
to establish recommendations about the way in which
that should occur. We are hoping that that can be
achieved by mid-2019 to then enable further iterations
and refinement of the work, leading ultimately to the
framework and the principles by which treaty may be
negotiated by that Aboriginal Representative Body,
mediated through the treaty process and negotiated
ultimately with government.
Dr RATNAM — Just taking up the questions on
consultation, I have a further question in reference to
the consultation that has occurred. I note the
government has spoken about a figure of
7000 Aboriginal Victorians that it has consulted to date
in this process. Can I ask how that 7000 is accounted
for? Are they distinct individuals or are they the
number of consultation interactions? Can someone be
counted multiple times, for example? Can you provide
some description of the types of those consultations?
Have they been information forums or dialogue
sessions with the community?
Mr JENNINGS — They were definitely both, and
in fact there were a number of meetings generally that
moved from an information focus to a conversation
focus if not a format of discussing the key principles
and the key aspirations of Aboriginal people. So the
answer to your question is all of the above. In terms of
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the question about the 7000 figure that you refer to, I
will just have a quick chat with somebody about that.

Ms Crozier — It was over 18 I was speaking of
though.

The 7500 figure that I have been advised you are
referring to relates to the attendance records of people
who have attended consultations or made online
submissions from the Aboriginal community in relation
to this reform. As you would imagine, whilst it is not
comprehensive, in terms of a participatory process in
relation to any democratic community engagement
process that is a very significant proportion. I do not
want to limit what that proportion is of the Aboriginal
community, but it is a very significant number in terms
of the size of the Victorian Aboriginal population.

Mr JENNINGS — Was it 50 000 over 18 that you
were talking about?

Dr RATNAM — Just in response to your answer, if
it is a record of attendance sheets and online
submissions, it seems that it actually is not 7000 distinct
individuals. It could be people who attended multiple
sessions and were therefore counted multiple times in
the process. I just also wanted to put on the record that
the information that we have been provided is that
many people attending some of the sessions did not feel
very well informed about the details of the session —
whether it was going to be an information or
consultative or dialogue session — and I think that is an
important point to take into consideration for the very
intense dialogue process that is about to occur as the
treaty is being negotiated. I just wanted to make that
note for the record.
Ms CROZIER — I would just like to follow on
from Dr Ratnam’s question in relation to the
7000 people who attended the various forums. The
point was made that we are not really sure whether they
had attended multiple sessions — which is fine, they
may have or may not have — but I want to go to the
point that with an estimated 50 000 Aboriginal
Victorians and an estimated 30 000 of those being over
the age of 18, is it therefore right that even on your
figures that we have been speaking about you have, to
date, consulted with less than a quarter of the adult
Victorian Aboriginal population before bringing this
bill to Parliament?
Mr JENNINGS — I am a bit reluctant to get into
proportions of the Aboriginal community because
historically there has always been an underestimation of
the number of Aboriginal people in the state on the
basis of lack of community confidence in the
accumulation of census material or government sources
of information. So it has always been underestimated.
The other aspect to just factor in is that the age profile
of the Aboriginal community is skewed very heavily
towards young people because of the lower life
expectancy of Aboriginal people.

Ms Crozier — No, I was saying that 30 000 are
over 18. Is that correct?
Mr JENNINGS — Is that the number that you
have?
Ms CROZIER — Well, you said yourself that it is
very difficult to get an estimate of how many there are,
so firstly, what is that number that the government has a
rough estimate of? You mentioned the Australian
Bureau of Statistics census figures, which we all rely on
very heavily, but if the government has further
information as to what its estimates are, I think the
committee would understand that. My understanding is
that there are 50 000 who recognise themselves as
being of Aboriginal heritage or being Aboriginal and
that 30 000 of those are 18 years or above. So of those
30 000, if we are just talking about 7000 that have been
consulted, I am saying that is less than a quarter of the
population that have been consulted in this process and
on this bill that we are debating today. That is my point.
If you have got other figures, then I would be very
happy to understand what they are.
Mr JENNINGS — The issue is from either vantage
point. Let me actually just say that the number of
people who have been consulted are far more than you
could actually possibly meet in Queen’s Hall. I will say
that. That is one point.
Ms Crozier — We understand that, Minister. That’s
a ridiculous assertion.
Mr JENNINGS — It is not, because in fact there
are a number of things that are coming from me from
two different vantage points in relation to this. The
number of people who have actually been engaged in
this process is very large in relation to participatory
activities within Victorian life — for instance, I could
ask you what the membership of the Liberal Party is
that you represent. It may well be that that number is
not much higher than 7000 people, and you are here
every day representing their and other people’s
interests. What I am saying to you is that the relative
number of people who are participating in this process
in terms of a process of community engagement and
determination of an agenda and a principled approach
to how matters get dealt with, make for a very
significant foundation, and I would not be wanting to
give any comfort to anybody who is saying it is not a
significant connection to community.
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Mr RAMSAY — Minister, I just want to refer you
back to the leading question from Dr Ratnam, who
gave you an entree to give quite a large, broad
statement with respect to the reasons and objectives of
the government and particularly yourself in respect of
bringing this bill forward, in the full knowledge that in
fact there is currently a federal parliamentary
committee with references very similar to the
provisions in this bill. I am quite curious to know in
relation to the submission that you put forward to that
committee if you flagged that in fact you would be
bringing forward a bill to this Parliament that would
advance a state-based treaty process.
Mr JENNINGS — The answer is yes. I apologise
to you, Mr Ramsay, that I have given most of my
presentation in the committee stage at this end of the
chamber, so I do not know whether you were in the
chamber or not when I gave a backhander to the federal
jurisdiction and the commonwealth’s ability to deliver
on the aspirations of Aboriginal people, ever since it
nominally took responsibility in 1967 — a good
66 years after Federation and the best part of 150 years
or so since European settlement.
Mr Ramsay — On a point of order, Acting
President, I actually did hear Mr Jennings’s quite
extensive statement to Dr Ratnam. My question was
about the fact that if through the submission process to
the committee he flagged he would be introducing a bill
to the state. Mr Jennings, as you know, that
parliamentary committee is a bipartisan committee
made up of federal Labor members, backbenchers and
Liberal members.
The ACTING PRESIDENT (Mr Elasmar) —
You are debating, Mr Ramsay.
Mr Ramsay — I do not need to hear your
presentation again.
The ACTING PRESIDENT (Mr Elasmar) —
Points of order are not an opportunity to debate the
issue.
Mr JENNINGS — You just wanted me to say, yes,
we did.
Mr RAMSAY — Could I ask the minister: what is
the difference between the provisions you are seeking
through the passage of this bill and the reference that
the federal parliamentary committee is currently
considering? In fact if there is a contradiction between
the recommendations of that bipartisan committee and
the provisions of this bill, what action might the
government take?
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Mr JENNINGS — One of the most important
elements for us all to consider regarding what this bill
does is that it creates the space, the opportunity and the
authority for Aboriginal people in Victoria to speak for
themselves, determine what they want and for it to be
responded to. You would hope that the reference and
the consideration of the commonwealth Parliament in
relation to its parliamentary committee might reach that
conclusion in a national context — you would hope,
because in fact in my view that would be the
appropriate thing for them to do. But there is no
guarantee that that is what they will do. Indeed after the
rejection of the Uluru Statement from the Heart, if the
Victorian government were not concerned about that
matter, we certainly were from that moment on in
relation to the expression of hopes and aspirations, the
sense of justice and unresolved issues so that a healing
process for the nation could take place. This expression
of the Uluru statement was not embraced federally. It
may well be retrospectively fixed up through this
parliamentary committee, and good on them if it is, but
in fact we are not taking that for granted.
The only negative element that could take place
through the Victorian-based approach would be if the
Victorian government through its treaty negotiations
through the Parliament of Victoria limited the
aspirations and outcomes that Aboriginal people could
achieve through a federal framework, but the
mechanism by which Aboriginal people could call that
out would be facilitated by this bill.
Interjections from gallery.
Ms Shing — There are some gestures coming from
the gallery.
The ACTING PRESIDENT (Mr Elasmar) —
Order! It has been brought to my attention that there are
some interjections from the gallery. Visitors are
welcome, but they are not to interfere. Thank you,
Ms Shing. It is in the hands of the Clerk.
Mr JENNINGS — I was a bit distracted by very
unusual circumstances in the chamber that probably put
me off. However, I think I was at the point of actually
saying that in my view, the government’s view,
ultimately the Aboriginal community in Victoria will
make their own view. Do they actually see value in
pursuing this representative body at the state level,
which I think would have an enduring value regardless
of what the federal jurisdiction does? Can it actually
facilitate representation of Aboriginal people in a
national frame? Does it only assist it and not hinder it?
If the federal jurisdiction ends up with greater outcomes
for Aboriginal people, then there will be no-one happier

ADVANCING THE TREATY PROCESS WITH ABORIGINAL VICTORIANS BILL 2018
Thursday, 21 June 2018

COUNCIL

than me — no, that is not true; there will be people
happier than me, but I will be pretty happy.
Mr RAMSAY — This is my last point in respect of
clause 1, and Mr Jennings touched on it when he talked
about a representative body from our Indigenous
communities. In fact one of the first provisions is the
establishment of an Aboriginal Representative Body. I
received an email from the Victorian Traditional
Owners Land Justice Group, which in its opening
statement to me and many others, yourself included in
fact, said:
Leaving clans and language groups from the treaty bill is
continuing convenient genocide and has no consent from
clans statewide.

To say it is a fairly bullish statement is an
understatement, but I am wondering if you would like
to make comment on that, and given there seem to be a
number of other like Aboriginal representative groups
that do not support the treaty process in its current form,
how can you possibly think you have confidence in
establishing a much broader Aboriginal representative
group to negotiate a treaty?
Mr JENNINGS — Well, the only way we will
know is if we give it a try. I know you were listening to
my contribution now, because you told me you were.
One of the things that I tried to actually make very, very
clear in my contribution to those who were listening is
that anybody in the Aboriginal community who has any
view about whether this is actually a great idea or has a
question mark over it or actually fully embraces it —
any Aboriginal person — will be able to participate and
actually express that view and engage in a community
development process that will be community led and
will influence the way in which we act. And there is a
variety of views about whether it is a good idea or
whether it is a bad idea, because in fact some people
actually see huge opportunities and some people see a
risk, because either they do not trust government or
they think the process may lead to a dead end.
There are a variety of reasons why they may have a
question mark over it. They are all valid views. Our
challenge is to encourage as many people as possible to
see it as a positive engagement that delivers better
outcomes. That is the spirit. There are principles that
outline how that should be achieved. There is a
framework that is going to be established by Aboriginal
people to give Aboriginal people the opportunity to
determine that themselves.
Mr RAMSAY — The point I am making, and I will
not dwell on this, and Ms Crozier may well want to add
to it, is that Mr Jennings said he could get 500 elders
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into Queen’s Hall as part of the participation process for
treaty; I suspect I could get another 500 to fill the hall
that may well have a different view about the
provisions you are seeking with this bill. I am still
concerned that when you are totally ignoring whatever
the joint bipartisan parliamentary committee federally
will do in relation to recommendations it might actually
compromise the bill, given it is not going to be enacted
until next July and these recommendations are due on
29 November. In fact you are sort of running the cart
before the horse if I may say so, Mr Jennings, in respect
of this bill coming before the Parliament now. I have
listened with interest, but I suspect the Greens have a
similar view about who should be in the representative
body and who should not be. I do not yet have any
confidence that in fact you have got broad support in
relation to this treaty bill going through on its merits as
we see it now. I will leave that as a statement, if you
like, Minister, because I suspect we are not going to
agree on it.
Mr JENNINGS — It is an invitation, Mr Ramsay.
If you have got 500 members of the Aboriginal
community who oppose this piece of legislation, bring
them together. I encourage you to do so. Bring them
together.
Ms SPRINGLE — My question may well be a little
abstract, but I am going to ask you to indulge me
anyway because you could possibly say this about any
piece of legislation really, but I think in relation to this
piece of legislation in particular and the fact that it is an
enabling piece of legislation, as opposed to legislating
the treaty itself, it is possibly more pertinent. My
understanding is that the bill sets up a process for
establishing the bodies that will manage the treaty
process but the Aboriginal Representative Body is
established by a declaration of the minister. I would like
to know if the government has put any thought into
how that process would be preserved in the event of a
change of minister in the event of a change of
government.
Ms Shing — A change of government!
Ms SPRINGLE — Why else would the minister be
changed?
Ms Shing interjected.
Ms SPRINGLE — Or reshuffle.
Mr JENNINGS — One of the hopes that I have —
and I think one of the hopes that you have; I do not
want to presume, but I think —
Ms Crozier interjected.

ADVANCING THE TREATY PROCESS WITH ABORIGINAL VICTORIANS BILL 2018
2902

COUNCIL

Mr JENNINGS — I have got no idea what your
hopes are, in fact, in relation to this. What I was
actually referring to is that from my perspective I think
the vast majority of the Aboriginal people would hope
that there is an enduring commitment by Parliament, by
the government, to respect the aspirations of Aboriginal
people. That is what I think and hope — that in fact it is
not a partisan issue and it is actually not something that
would divide political parties. It was not the intention of
the government in bringing in this legislation to divide
the Parliament. That is not our intention. We would be
very happy if in fact there was a road to Damascus
moment for the opposition in listening to my
contribution to the committee and realising that they
could vote for the bill. That would be a fantastic
opportunity to actually get us on a stronger footing in
relation to a pathway to treaty. That would be good, and
I would welcome it.
What is in this facilitating bill is that the
recommendations that would come to the minister of
the day in relation to the representative body would be
coming through the filter of the Aboriginal treaty
commissioner, who will be an appointment of an
Aboriginal person who will be effectively for all intents
and purposes in relation to the facilitation of this act a
key decision-maker and influence over those outcomes
and mindful of the desires and aspirations of the
Aboriginal Representative Body, which we hope will
be a community-based organisation that actually has a
successful method of engagement. And those things
reinforce that the minister of the day will have,
hopefully, limited discretion in relation to acting
inconsistently with the representative body or the
advice of the commissioner.
Ms CROZIER — Minister, following on from both
Ms Springle’s and Mr Ramsay’s comments and your
answers, I was going to raise this later on but I will
raise it now because it is in relation to what we have
just been discussing. In the minister’s second-reading
speech she said:
The bill sets the expectation that the Aboriginal
Representative Body will be established and a declaration
made by July 2019 —

which we have just been discussing.
Should this time line not be met, the bill requires the
responsible minister to table a plan in Parliament within three
months that outlines how government will support Aboriginal
Victorians to establish the Aboriginal Representative Body.

My question is: has that plan already been developed in
view of that declaration not being met by next year?
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Mr JENNINGS — The answer is no. This is a
contingency in absence of a recommendation that
comes to the minister, and a declaration will be made
within that time frame. It would then be an opportunity
to describe what the process might be to actually
provide for that outcome at the earliest opportunity, and
that would be developed if the time line was not
complied with. So it is a plan to deliver on what was
not delivered by July 2019.
Ms CROZIER — That was a question that I had for
a later clause. Can I just confirm that obviously it is a
contingency plan should that expectation not be met by
1 July next year and that the minister would then bring
together those people to form the Aboriginal
Representative Body?
Mr JENNINGS — It would be a plan to carve out a
process. I do not want to get into predicting exactly the
sequence of this. Let us assume everything goes right:
the community actually are very firm in their view
about how a representative body is formed, advice then
comes from the working group to the commissioner,
the commissioner then recommends to the minister,
there is a declaration about how the body will be
established — clear. If in the months leading up to July
it looks as if there are machinery issues — logistics;
voting procedures that need to be adopted — to prevent
that from occurring, then there would need to be some
consideration of that, and you would probably be wise
to do it from a couple of months out to actually think
about how you might then account for it and how you
would report back to the Parliament about how you are
going to achieve that outcome within three months of
the July date not being met.
Ms CROZIER — Thank you, Minister. Just finally
on this point, in view of that, obviously you will be
monitoring that process up to 1 July next year. Is there
to be an evaluation, or how would that monitoring be
undertaken?
Mr JENNINGS — The commissioner will be the
one who is in the prime position to be able to provide
that advice.
Ms CROZIER — And would report back to the
minister regularly, I presume?
Mr JENNINGS — There will be a regular line of
communication between the commissioner and the
minister always through that process all the time.
Dr RATNAM — I would like to speak to my
amendment 1, which is a test for amendment 2, and
they are both amendments to clause 1. Speaking now
directly to the amendments to clause 1, our
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amendments seek to ensure that the clans and First
Nations of Victoria are at the heart of the treaty process.
Amendment 1 seeks to omit ‘Aboriginal Victorians’
and insert in their place ‘Clans and First Nations’. By
changing ‘Aboriginal Victorians’ to ‘Clans and First
Nations’ it is specifying that the clans and First Nations
are the key party with which the state must advance a
treaty process. If this clause remains as is, then the
treaty process will be open to any Aboriginal person to
negotiate and make agreement with the state, whether
they are a senior representative of their clan and First
Nation or they came to Victoria yesterday.
There is extensive international law and precedent as
well as academic literature to suggest that a treaty must
be negotiated between two sovereign parties. It cannot
be negotiated and agreed with just anyone from the
Aboriginal community. The clans are the sovereign first
peoples of Victoria. Thus it is appropriate that they be
specified in the purpose. We have also included First
Nations in recognition that some clans choose to
organise themselves on a First Nation level.
The Greens believe all Aboriginal Victorians should be
included and should benefit from the treaty process,
particularly the stolen generations, who have suffered
so much. This could be specified in the treaty
negotiations framework, for example, but we believe it
is important to specify that the purpose of this
legislation is to advance treaty making between the first
peoples and the state.
Mr JENNINGS — Just to go back, to rewind to
Ms Crozier’s question, I have been reminded that
quarterly reports will come from the commissioner to
the minister, to answer your question.
In response to Dr Ratnam’s proposition that she has just
put to the chamber, I have been asked by
Minister Hutchins to read into the transcript a letter that
she has written to the member for Northcote in the
Assembly in relation to these matters:
Thank you again for your continued commitment towards
advancing treaty. Thank you also for your letter regarding the
Advancing the Treaty Process with Aboriginal Victorians Bill
2018 … and appeal for amendments regarding sovereignty.
Our government is committed to the Uluru Statement from
the Heart made at the 2017 national constitutional convention
which articulates sovereignty as:
‘… a spiritual notion: the ancestral tie between the land,
or ‘mother nature’ and the Aboriginal and Torres Strait
Islander peoples who were born therefrom, remain
attached thereto, and must one day return thither to be
united with our ancestors. This link is the basis of the
ownership of the soil, or better, of sovereignty. It has

2903
never been ceded or extinguished, and coexists with the
sovereignty of the Crown’.

As you are aware, this is just one conception of sovereignty.
Sovereignty has a particular legal meaning, and others in the
community — including traditional owners — will have other
interpretations.
As it stands, the bill sets out a process to facilitate future
treaty negotiations. It does not seek to define or determine the
matters expected to be dealt with in future negotiations.
I would like to assure you that the bill requires no Aboriginal
entity, First Nation, group of traditional owners, organisation
or clan to cede any existing rights. It simply provides an
inclusive path to allow treaties to be negotiated. The bill
expressly provides that it does not affect any other right or
expectation of traditional owners or Aboriginal Victorians
under any other act or law. This includes state and
commonwealth laws.
I note your reference to having received legal advice that a
treaty agreement could cede sovereignty. The bill is not akin
to a treaty agreement. It simply sets out a process to facilitate
the negotiation of future treaty agreements. The contents of
any future treaty agreements, including in relation to
sovereignty, remain to be negotiated.
As I outlined in the debate in the Assembly, the government
is confident that the current reference to sovereignty in the bill
is the best way to protect against unintentional loss of rights
that may arise from attempting to define the term in
legislation too early in the treaty process. This also ensures
that traditional owners and Aboriginal Victorians are able to
discuss sovereignty, should they wish, in future treaty
negotiation processes.
Thank you again for your ongoing engagement with the bill. I
look forward to working with you as treaty progresses in
Victoria.
Yours sincerely,
Natalie Hutchins, MP
Minister for Aboriginal Affairs

Committee divided on amendment:
Ayes, 6
Dunn, Ms
Pennicuik, Ms
Purcell, Mr (Teller)

Ratnam, Dr
Springle, Ms
Truong, Ms (Teller)

Noes, 34
Atkinson, Mr
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr
Dalla-Riva, Mr
Davis, Mr (Teller)
Eideh, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
Gepp, Mr (Teller)
Jennings, Mr

Mikakos, Ms
Morris, Mr
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Patten, Ms
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
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Tierney, Ms
Wooldridge, Ms
Young, Mr

Amendment negatived.
The ACTING PRESIDENT (Mr Elasmar) —
Dr Ratnam has an amendment 2 to clause 1, which has
already been tested. I believe Ms Crozier has further
questions on clause 1.
Ms CROZIER — Minister, I mentioned the
discussions with federal government earlier, and you
answered that there had been some through COAG.
Could you also perhaps provide to the committee the
details of any discussions that you have had with other
states or territories, or has it all been through that
COAG process?
Mr JENNINGS — I am going to go over to my
advisers, because I have not personally engaged with
those jurisdictions.
At ministerial level and at Premier level there have
been discussions within the COAG forum. In terms of
bilateral discussions, there have been some with a
number of states, and certainly at office level there have
even been broader discussions across the nation. So it
has operated at all levels.
Ms CROZIER — Thank you, Minister. So which
states have you been having those discussions with
specifically?
Mr JENNINGS — In terms of the discussions that I
was drawn directly to — beyond the scope of
ministerial engagement and Premier engagement and
leaders of government engagement — the South
Australian and Northern Territory governments are
ones that have been raised to my attention that have
been dealt with at ministerial and departmental level.
Ms CROZIER — Thank you. But it is my
understanding that the South Australian government is
now not proceeding with treaty, so did those
discussions occur prior to that decision? Or have there
been any discussions since that decision or
representations from your government?
Mr JENNINGS — I think by the sounds of things it
would be a bit futile, if the current South Australian
government has expressed a lack of desire, until it is
demonstrated to them that there is an overwhelming
reason for them to embrace the process rather than to
not embrace the process. They are reluctant to change,
but our motives are, through the inspiration of
Aboriginal people in Victoria, to incentivise them.
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Mr FINN — It has been a long week, and it is not
getting any shorter. Minister, I raised in my
second-reading speech a number of definitions of the
word ‘treaty’, all of which referred to an agreement
between either two nations or two states. Given that this
treaty that we are discussing today is not fitting that
definition, I am really keen to know how this is actually
a treaty, given that it clearly does not meet the
definition of a treaty.
Mr JENNINGS — Mr Finn, for the last hour I have
actually been talking about the context in which we are
proceeding with this approach in Victoria and
describing the conditions in which Aboriginal people
may form a view of what form of representation, of
organisation, of action and of self-determination they
may want to embark upon to reinforce the principles by
which a treaty should be achieved. If and when they do
that under the auspices of the treaty authority, they
would be negotiating with the state of Victoria to
conclude that agreement.
The technical point — and I do not intend to actually
argue a lot about the technical point — is that it would
have been better if this had been a nation at the time of
European settlement and if the process that you now are
concerned about had taken place then. It did not take
place then for a whole variety of reasons, including the
fact that there was not a nation of Australia. In fact in
the national sequence of European settlement of this
country after the continuous habitation of the traditional
owners, the First Nations people, there was not the
precondition, given the way in which this nation was
settled post-European arrival, to satisfy a treaty under
your definition.
So what do you do? Do you say, ‘Well, it’s all too hard
constitutionally because our constitution and our history
can’t be rewound. We’re snookered. We can’t do
anything’? This is about doing something. This is about
engaging with people about what their aspirations are
for the future, how they heal the past and how they
move and seize opportunities in the state or in the
nation. It is an aspiration for them to get a better
outcome for themselves and their families, and for our
community to be enriched by understanding the cultural
heritage of the land. It is to be respectful to Aboriginal
people and to be respectful of all citizens in the state of
Victoria. That is a worthy thing. Whether it fits your
definition or not, it is a worthy thing to do. Let us not be
snookered by the definition of the word, because by
applying that definition of the word we can never get
out of this. It is a dead end. So let us not be restricted by
the dead end.
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Mr FINN — Minister, you, probably more than
anybody else in this Parliament, would be aware of the
importance of words. You use them very, very well.
You have avoided issues on a number of occasions with
the very clever use of words. I cannot help but admire
you in your ability to use the English language to avoid
some very difficult truths from time to time. The fact of
the matter is that we may have an agreement with
Aboriginal Australians. We may have a concord with
Aboriginal Australians, but we cannot have a treaty
with anybody in Australia. This is not according to me.
It is not my definition, but according to the Cambridge
dictionary, the Macmillan dictionary, the Oxford
English Dictionary — pick up any dictionary you want
and it will tell you — a treaty is an agreement between
two states or two nations. For us to be talking about a
treaty between the Victorian government and its own
people does seem to me, to say the very least, a little
confusing.
My view is that if we are serious about improving the
situation, the standard of living and so forth of
Aboriginal Australians who live in Victoria, as you are
perhaps suggesting, then I am more than happy to go
along with an agreement or whatever you want to call
it. But to have a treaty between the government and a
section of the Victorian community is quite
nonsensical. It does not meet the criteria. It does not
meet the definition. It is merely going to provide fodder
for lawyers and QCs, highly paid QCs, when this gets
to the High Court at some point. Those lawyers will be
very grateful to you, I have no doubt, but the taxpayers
will not be, because they will undoubtedly be footing
the bill. So I am suggesting to the minister that if it is
not too late, and I do not believe it is too late — it is
never too late in fact, as the minister has pointed out; it
is never too late — that we could change the name of
this treaty to an agreement. I think that would be
perhaps not as romantic, perhaps not as dramatic, but a
far more effective way of describing what we are
talking about today, because I do not believe that any
government can have a treaty with its own people.
Mr JENNINGS — I could pretty much repeat what
I said in my answer to your first question. I live in hope
that in fact we can give meaning to the intention that is
currently described as the progression towards a treaty,
because in fact it could make a world of difference.
You are relying on what has been a definition, and I am
not disputing either your dictionary or any application
that it may have applied in law — I am not disputing
that — but it cannot be used as a reason to stop us
making life better and being committed to making life
better in circumstances where atrocities and bad
outcomes occurred. We are trying to find a healing
process collectively for ourselves, primarily through the
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prism of how Aboriginal people determine what is the
way to create that sense of healing, that sense of justice,
that sense of empowerment in their lives and the
recognition for their history and the opportunities that
should be afforded to them. They are laudable
objectives, and neither you nor anybody else, in my
view, should be concerned about the way in which the
word handle is attached to it.
Ultimately, at the end of the day, funnily enough, your
view might prevail. Your view might prevail in relation
to what Aboriginal people say at the end of this
journey. They may say, ‘We want to do all these things.
We want to achieve these great things together. We
want to seize these opportunities, but blow me down,
Mr Finn was right. We can’t use the word’. If they
recommend that, then that will be something we act
upon.
Mr FINN — Minister, whether Aboriginal
Australians think that I was right or not is neither here
nor there. I am more concerned about what the High
Court might say about that word at some stage, which
could blow the whole thing out of the water.
We have heard during the course of this debate claims
that this will enable Aboriginal Australians to have
self-determination, enable them to have an opinion and
enable them to have an opportunity. I am just
wondering how they do not have those opportunities
now. What is preventing them from having those
opportunities now, because as I said in my
second-reading speech, I know of Aboriginal
Australians who do in fact have very strong opinions on
issues, who are in fact empowered and are either
members of Parliament or have been? There are people
like Bess Price, people like Warren Mundine, who I am
sure you would be familiar with — a good friend of
yours, I understand —
Mr Jennings — And Tim Flannery.
Mr FINN — You are a friend of Tim Flannery’s as
well, are you?
Honourable members interjecting.
Mr FINN — Sandbags? Look, if we get on to
Sandbags Flannery this afternoon, we could be here for
quite some time — I have got a feeling we might be
anyway. There are people like Warren Mundine and
people like Joanna Lindgren, who was a senator for
Queensland, who I spoke about very warmly and is
indeed a good friend of mine. They have proved that
we do not need this legislation for people to stand up on
their own two feet and fight for their rights. We have
seen people like Neville Bonner, the first Aboriginal
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Australian elected to the commonwealth Parliament.
We have seen a number; indeed we have a number of
MPs around Australia. Ken Wyatt, the minister for
Aboriginal affairs in Canberra, has been elected.
Mrs Peulich interjected.
Mr FINN — Yes, a great minister; absolutely. He
did not need a treaty, he did not need an agreement; he
just went out and did it. What is preventing Aboriginal
Australians from having the sort of empowerment to
which you refer before any such legislation of the
nature that we are trying to advance today, or you are
trying to advance today, occurs?
Mr JENNINGS — Mr Finn, when I started in this
committee, which is now an hour and a half ago, the
very first things that I said in my contribution were a
variety of things which included ‘recognising the
individual capacity of any number of Aboriginal people
who achieve absolutely inspiring things each and every
day, who achieve the highest aspirations in their chosen
walk of life’. There is no doubt about it; those
individuals exist, and they make an outstanding
contribution to humanity and their community. But
going to your question, ‘Why, given that experience,
are we concerned about this matter?’, you know that
Aboriginal life expectancy across this nation is far
below the rest of the population. You know that. You
know of the incidence of incarceration, the incidence of
child protection, of stolen generations. You know of the
forced settlement in relation to missions and the
paternalism that was a part of our state’s and our
nation’s history. You know what that has meant in
relation to educational attainment across the population
and of employment attainment across the population. It
is a population-based disaster that has been imposed
upon Aboriginal people since European settlement. It is
irrefutable in relation to all of those measures that I
have just listed, that in fact there is a —
Mr Ramsay interjected.
Mr JENNINGS — Well, we are denying it. We are
denying it if we are actually talking about that huge,
perpetuated, sustained, structural intergenerational
disadvantage that Aboriginal people are confronted
with and the sense of the disappointment that
Aboriginal people would actually experience if they
were witnessing the Parliament today and they heard an
option of either saying, ‘Oh, well, there have been good
outcomes for Aboriginal people. The commonwealth
government, they’re thinking about it. There’s a
parliamentary committee, for goodness sake, and
parliamentary committees change the world’, compared
with an opportunity for Aboriginal people to organise,
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determine outcomes for themselves and make
recommendations to the government and to the people
about a pathway forward. What option would they
want? Which option would you want if you were a
member of a community where there has been
intergenerational disadvantage? If you experienced that
one generation after another had not attained the things
that you actually drew attention to, what would you
want? I ask that question rhetorically because I am
pretty clear what I would want, and it is not really the
defensive, negative position that is implied by this line
of questioning.
Mr FINN — I hear what the minister has said, and
as I said in my second-reading speech, I have long been
concerned about the sort of disadvantage of which he
speaks, and I have indeed been concerned about the
disadvantage that a lot of communities suffer. There are
many, many families, for example, in Broadmeadows
and that part of the world who have intergenerational
unemployment. Some families have not had a job in
generations, and that is something that obviously
impacts them, the way they think and indeed the way
they live their lives. I do not hear the government
attempting to help them too much at all.
But what I am really interested to know relates to my
concerns about the health of Aboriginal Australians, my
concerns about the housing problems of Aboriginal
Australians, my concerns about the opportunities —
educational and employment opportunities — of
Aboriginal Australians and my enormous concerns
about the domestic violence that is afflicting Aboriginal
Australians at the moment. What I really am very keen
to know is what this treaty, what this legislation we are
debating today and what this treaty ultimately, will do
to make life better for Aboriginal people in the areas
that I have spoken of — in health, in education, in
opportunity for employment and in removing domestic
violence. These are real issues for Aboriginal
Australians — many of them. We should not, Minister,
lump all Aboriginal Australians together. They are not a
homogenous group; many of them have quite different
views. As I am sure you will remember, when this bill
went before the Legislative Assembly there was some
disagreement — I think it would be to understate the
situation — between various groupings on the floor of
the chamber on that occasion.
But what I am really keen to know is: with these real
areas of difficulty that hundreds of thousands of
millions of dollars over the past 45 years have not
alleviated, what will a treaty do to make better the lives
of Aboriginal Australians who are suffering from the
sorts of problems that I have outlined in my
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second-reading speech and here today in this
committee?
The ACTING PRESIDENT (Mr Melhem) —
Before I call on the minister can I just make the point
that the line of questioning has become very long. It has
become repetitious and —
Mr Ramsay interjected.
The ACTING PRESIDENT (Mr Melhem) — I
am still talking; I have not finished yet. You can put a
point of order if you wish. It is repeating the
second-reading speech, so I ask members and urge
members to ask short questions and questions related to
the bill and not to repeat the questions.
Mr Ondarchie — On a point of order, Acting
President, I refer to your recent counsel to the chamber
just now. I draw your attention to the standing orders,
where in fact it says that during the committee stage of
proceedings members are entitled to make statements
as well as ask questions. In the opening of the
committee stage of the bill today, on clause 1 of the bill,
Mr Jennings made a long and protracted statement that
furnished the house with a great deal of information. I
encourage you, Chair, then to allow members to make
their statements and their questions relevant to the
clauses before the house.
The ACTING PRESIDENT (Mr Melhem) —
Thank you, Mr Ondarchie. There is no point of order. I
was simply cautioning the members; I did not make a
ruling. If you were just listening to what I said, I was
simply cautioning members. I understand members can
have a preamble before a question, but not a long one
and not a repetitious one, and that is what I have
witnessed in the last half-hour.
Mr JENNINGS — I remember your question. I am
not going to ask you to repeat it. I do not need you to
repeat it. What this bill does is facilitate the process
whereby Aboriginal people themselves can answer the
questions that you have asked me.
Mr FINN — Aboriginal people are not in the
chamber to do that. You are, and I think it is really
important that you do answer that question because that
is fundamental to the issues that we are debating —
Mr Jennings — I have answered it. You do not like
the answer.
Mr FINN — No, you have not. You have not
answered it at all. You have not even attempted to
answer it. You say that Aboriginal people will answer
it. Which Aboriginal people? As I say, they are not a
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homogenous group. They have differing points of view.
They can think for themselves. There are some who
support this; there are some who oppose this. There are
some who support some of it; there are some who
oppose some it. They have differing points of view. To
lump them all in together by saying, ‘Talk to an
Aborigine about it’, is just a nonsense. It is insulting to
them.
What I am really keen to know is what difference this
will make to people of Aboriginal heritage who are
suffering as a result of a health crisis, as a result of a
housing crisis, as a result of unemployment or —
Mr Gepp — On a point of order, Acting President,
this question has been asked and answered by the
minister, and we are just having a repeat of the previous
5 minutes. I would ask you to move the member on.
Mr Ondarchie — On the point of order, Acting
President, I am certain the minister has the capacity to
respond to this in any way he seeks to do so. If
Mr Gepp wants to join him at the table, they simply
need to seek leave for that, but I am certain the minister
has the capacity to respond.
Mr FINN — On the point of order, Acting
President, the fact of the matter is that the minister did
not respond. He did not answer, and he did not
endeavour to answer the question at all.
Mr Gepp — You didn’t like it.
Mr FINN — No. He said, ‘Go and ask somebody
else’. That is not good enough. It is his job. He is in the
minister’s chair. If he does not want to sit in the chair,
he should go for a walk and get somebody else to do it.
But it is his job to answer questions in committee. We
are in committee. I have asked a question, and I expect
at least a half-reasonable answer or at least an attempt
to answer the question that I have asked today. He has
not attempted to answer it.
The ACTING PRESIDENT (Mr Melhem) —
Thank you, Mr Finn. Whilst I believe there is some
merit in what Mr Gepp is saying, I am not going to
uphold the point of order on this occasion. Members are
entitled to ask the same question more than once, but I
go back to the point I made earlier and remind members
of what I said.
Mr JENNINGS — I did answer Mr Finn’s
question. It is just that he chooses not to hear and
refuses to appreciate the significance of what I have
said. If you or a member of a community, of a culture,
has been denied a voice for hundreds of years and it has
led to intergenerational disadvantage and if somebody
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says that they are supporting you as a member of that
community — ‘Find your voice, express it and
determine better outcomes for yourself’ — then that is
meaningful for them. It may not be meaningful for you,
but it is pretty meaningful for them.
Mr FINN — Minister, do you regard Aboriginal
Australians as a homogenous group? When you talk
about Aboriginal Australians, do you regard them as all
thinking the same? Perhaps we could say that all Irish
Australians think the same or all Italian Australians
think the same. To my way of thinking, that is a
nonsense, and you keep referring to ‘Aboriginal
Australians’. I have referred to Jacinta Price, Bess
Price, and Warren Mundine — these are people who
have expressed very strong views that indeed are
opposed to the view that you are putting here today. Do
you regard Aboriginal Australians as a homogenous
group?
Mr JENNINGS — I will give you an example of
how I do not think Aboriginal people are a homogenous
group. Let me talk about you and me, Mr Finn. It is
pretty hard to say that we have agreed on many things
at first pass over the course of our lives in Parliament,
okay? But can I say to you: over the journey we have
agreed on various things. Over the journey you have
caused me to laugh. I have caused you to laugh. Over
the journey I believe that both of us have made each
other cry. That is an example of the variation that can
exist in this Parliament. You and me is just one
example of how we, as peers, can find ways. We are
monumentally divided on so many things, including
this, yet we can come together to find some
commonality of human experience. That is what we are
talking about facilitating within the Aboriginal
community. That is what we think is a healing process,
and that is why it is worthwhile.
Mr FINN — I have no further questions. I merely
make the point that the minister has proven what I said
before: his ability to use words to say not much at all
and to avoid answering questions that he does not want
to answer has not let him down on this occasion.
An honourable member — He’s laughing at you.
Mr FINN — He is laughing, and I am glad that I
have been able to make him laugh again. But the fact of
the matter is that I really would — and I think the
community would — like answers to the questions that
I have asked here today, and I think it is a very, very
sad thing indeed that those answers have not been
forthcoming.
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Ms CROZIER — Minister, I am not going to go
down that line of Mr Finn’s. I want to change tack
slightly. In the minister’s second-reading speech she
spoke about ‘treaty or treaties’. I am wondering, in
reference to the comments that the minister made in the
second-reading speech, what the government sees as
the number of treaties we are talking about here.
Mr JENNINGS — The issue that you refer to is a
broad opportunity for the treaty — the agreement in
Mr Finn’s terms — to be reached at the level that the
community determines to be appropriate and that the
treaty authority mediates in terms of the interests of the
Victorian people more broadly, through the
government, the Parliament or the community more
broadly, with traditional owners in a form that the
Aboriginal community sees as appropriate. The reason
it is not limited — whether it be one treaty that actually
covers all First Nations people of Victoria or whether it
actually be a more culture-based, clan-based or
geography-based treaty — is that it is open to allow that
to occur.
Ms CROZIER — So potentially we have got
hundreds of treaties if you are talking about clans or
different groups of people. We know that we have got
hundreds of groups of Indigenous Victorians, so could
we potentially have — maybe hundreds is slightly too
many — dozens of treaties?
Mr JENNINGS — I am not speculating on that
number. In fact one of the reasons I read out the letter
from my colleague to the member for Northcote in
relation to this issue was that the government, even
though it is a contested view between what the Greens
have put and what the government is of a mind to, does
not necessarily want to predetermine the ultimate
outcome that comes through a community-led process,
and the community actually will be empowered to find
the answer to your question themselves.
Ms CROZIER — Thank you, Minister. I am
assuming that is through the Aboriginal representative
group that we have been discussing for quite some
time, but I will just quote from a letter that the minister
wrote to the Scrutiny of Acts and Regulations
Committee in relation to some of the cultural rights that
would be impacted:
As a result of the process outlined above, and with reference
to the recommendations of the working group, I am of the
opinion that the distinct cultural rights of Aboriginal people
will be reflected in the design of the Aboriginal
Representative Body.

You have just said that that would be a
self-determination process in relation to the number of
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treaties that may be brought about but that equally those
cultural rights would come into play. I suppose what I
am trying to say is it seems like there are a lot of
unknowns in this process because of what you are
asking the working group to do — to take into
consideration the cultural rights, whether it will be one
treaty or multiple treaties, how that will work out and
what that will look like. We do not know if there will
be an agreement by 1 July. So my concern is, I suppose,
if we do not know if it is one treaty or multiple treaties
then the community is none the wiser, as we are none
the wiser today.
I make that point because of what you have just said in
terms of that self-determination, but I think it goes to
the point that we do not actually know what the
community itself wants because of the various issues
that have been raised. So I just wanted to get some
clarification in relation to that treaty or treaties process.
I suppose it is not really a question; it is a statement that
I have about the whole process of where we are at, and
I think that has been highlighted to me as we have gone
through the course of this afternoon’s debate. I do not
know if you want to comment on that or alleviate some
of my concerns in relation to those concerns that I have
raised, but I do think it is important that it is noted that
it is not a straightforward process, as we would like it to
be. It is complex, and there are many unknowns
probably that are still to come.

because in fact this is actually providing an opportunity
for Victorian Aboriginal people, who are part of this
nation and have every right to express their point of
view, to be organised to be able to participate and make
comment in any national frame if and when it exists.
There are no regrets.
Clause agreed to; clause 2 agreed to.
Clause 3
Dr RATNAM — I move:
3.

Clause 3, page 5, lines 8 to 25, omit all words and
expressions on these lines.

4.

Clause 3, page 5, after line 25 insert—
“Clan means—
(a) an Aboriginal Traditional Owner Group or
Aboriginal extended family group that has—
(i)

Mr JENNINGS — We are clearly being mindful of
national treaties that have been entered into. There is a
model that Mr Finn may be happier with, which is in
fact the New Zealand model, but that cannot
retrospectively be regenerated, because we are in a
different world order than when they established theirs.
Canada tried to actually deal with this question. I
understand your point. We made this point a long time
ago in relation to a national framework. It would be
great if the federal government did facilitate a process
that actually had carriage across the country. That
would be fantastic. There are no regrets in this process,

a traditional connection to a specific
territory of land that is wholly or partly
in the area now known as Victoria; and

(ii) shared Ancestors and Descendants,
Aboriginal language, cultural heritage,
beliefs, spirituality, traditions or
customary law; or
(b) an Aboriginal Traditional Owner Group or
Aboriginal extended family group listed as a
Clan in Schedule 1;

Mr JENNINGS — Can I say that I do accept that,
and in fact by design that is understood. So to answer
your question and a series of other questions, yes, this
bill does not make any assumptions about what
Aboriginal people ultimately want in satisfying their
aspiration, but it is a recognition that they want to have
a forum to determine what they want and then to
negotiate it. That is what this is about.
Ms CROZIER — I presume it was modelled on
various treaties that have been undertaken with other
nations and their first peoples, but has this been
modelled on any one treaty in particular?
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Clan Elders Council means a body that—
(a) consists of a gathering of Elders from Clans
and First Nations that choose to participate
and for which each participating Clan and
First Nation self-determines its
representatives; and
(b) exists for the purpose of providing advice and
advocacy on advancing the treaty process;”.
5.

Clause 3, page 5, after line 29 insert—
“First Nation means—
(a) a group of Clans with a shared Aboriginal
language that has a traditional connection to a
specific territory of land that is wholly or
partly in the area now known as Victoria; or
(b) a First Nation listed in Schedule 1;”.

6.

Clause 3, page 6, after line 3 insert—
“traditional connection, in relation to land, means an
identifiable connection through time, whether or not
there is a change to the nature of the connection or the
manner the connection is expressed;”.
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I would like to speak to amendment 3 and
amendment 4 because they are a test for each other, if I
may. I have got some questions subsequent to moving
the amendment, if I may do that. I will speak to
amendment 3 and amendment 4, both of which amend
clause 3, noting these amendments also affect Greens
amendments 6, 14, 15 and 18.
Together these amendments establish a clan elders
council to replace the Aboriginal Treaty Working
Group. Amendment 4 deletes the definition of the
Aboriginal Treaty Working Group. This definition is no
longer required subject to the Greens amendment 18
passing. Amendment 18 inserts ‘Clan Elders Council’
instead of ‘Aboriginal Treaty Working Group’.
The Aboriginal Treaty Working Group is a body made
up largely of government-appointed people as well as
representatives from a few organisations. This body is
representative of only a small portion of the Aboriginal
community in Victoria. In the case that a clan elders
council is established it would be far more
representative than this working group and thus should
take up the primary role as the Aboriginal advisory
body to the government. This includes matters in
clause 13 of the bill regarding the set-up of the
Aboriginal Representative Body.
I have a number of questions pertaining to this
amendment. My first question is: in the other place in
response to this amendment Minister Hutchins noted
advice she had received from the Aboriginal Treaty
Working Group as to why they should not be replaced
with the elders council in the legislation. She read out a
statement from the group that said it:
… does not consider that a proposed clan elders council is a
workable model to replace the role of the working group. The
working group considers that for this proposed body to be
properly constituted it would need the considered engagement
of every clan in Victoria. Due to the devastating impacts of
colonisation, the working group does not consider that each
clan in Victoria is currently in a position to give appropriate,
free, prior and informed consent to elect to participate in a
clan elders council.

We want to further interrogate this response. Firstly, it
is only natural that a body would not want to be
replaced, so they will find reasons to say that they
should not be. That does not mean those reasons hold
true. Yes, the Greens believe that every clan should be
invited to put forth an elder to participate in an elders
council. If some clans are not in a position to participate
due to the devastations of colonisation, then that is
absolutely no reason to stop such a body from being
formed with as many representatives as possible. If it
has three-quarters of the surviving clans represented,
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then that would be the most representative body that we
have ever had in Victoria for Aboriginal people.
Compare that to the Aboriginal Treaty Working Group,
which contains a few organisations representing just a
handful of clans and otherwise includes a number of
government-appointed people. This group is hardly
self-determination in action or a representative body
selected through Indigenous people’s own processes.
So can the government please explain if it stands by this
explanation as to why the elders council should not
replace the role of the Aboriginal Treaty Working
Group?
Mr JENNINGS — I think that your argument was
valid to some extent. The way that you delivered it was
actually very respectful and engaging in the main, but it
was not completely. The dismissive nature of your
contribution just now in relation to the outstanding
contribution of people in the Aboriginal community
who participate in the working group was not as
respectful as I would like to see from those who oppose
the work of the working group.
I do not want to disrespect anybody whose views you
have just represented. I believe that the validity of their
concerns should be considered, as well as their
argument that in fact an elders council has a role to play
in the way in which the Aboriginal representative body,
and the treaty, are progressed. So my answer to you is: I
will not speak disrespectfully of those that are
representing the position in the community that you just
articulated, but I suggest to you that you have been
disrespectful to the people who are participating on
behalf of Aboriginal communities. These are people of
great note, of great connection through traditional
owner frameworks and through community
organisations, who have demonstrated time and time
again an outstanding ability to work on behalf of their
community. I do not think you have given them the
respect that they deserve.
So my answer to your question is that there is nothing
in what the government is suggesting ultimately in
relation to what recommendation comes through a
community-based process that may end up with a
centre of gravity in alignment with what you have
said — if that is the view of the centre of gravity — or
what has been negotiated through Aboriginal processes
to determine that outcome. Your position put to me
limits and prejudices that outcome by the way in which
you have described good members of the Aboriginal
community as if they are puppets of the government
when they are acting in the interests of traditional
owners and Aboriginal communities, and they do it
each and every day.
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Dr RATNAM — I thank the minister for his
response. That question was in no way intended to be a
personal reflection on any of the people who have
participated in the process thus far or the representative
body.
Mr Jennings — Well, re-read it. Re-read it.
Dr RATNAM — I reject that assertion that it was
personally disrespectful. I apologise if it was, but the
intent of my question —
Mr Jennings — Well, apologise to them, not to
me — to them.
Dr RATNAM — Minister, we are talking about the
composition of a representative body that is going to
have a fundamental and integral role in this treaty
process — a process that we want to see succeed. We
are talking about how these bodies are constituted to
ensure that we have a process that allows for as much
representation as possible, and that is the driver of this
question. It is about the composition of bodies. I know
you have had much experience in putting together
bodies of people that will advance a process and that
you seek then to make that body as representative as
possible. That is the intent and the driver of this
question. That is the intent of it. It was not a personal
reflection on anybody who has participated in the
process thus far, so I do reject that assertion that it was.
Mr Jennings — Read it again. I encourage you to
read it again.
Dr RATNAM — Well, I would encourage you,
Minister, to understand the premise of the question,
which is about ensuring that we have bodies established
in this process that we want to see succeed —
Mr Jennings — I accept that.
Dr RATNAM — that are as representative as
possible and as open as possible and that we are not
limiting that debate as, hopefully, a treaty process is
advanced in this state.
My follow-up question is: can the government please
explain how the Aboriginal Treaty Working Group is a
reflection of self-determination when many of the
people have been appointed — and appointed by the
government?
Mrs Peulich — He didn’t like the question.
Mr JENNINGS — Well, Mrs Peulich, I know that
you have not made many comments during the course
of this —
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Mrs Peulich — I am listening intently.
Mr JENNINGS — I know that you are here, and I
thank you for being here, because in fact more
members of the Parliament should be here. But if you
heard the question that was asked of me and heard what
it was saying about people who are participating in the
working group, then you may have been mindful of
how the phrasing of that question disrespected them.
Mrs Peulich — I think the follow-up question
clarifies it.
Mr JENNINGS — The second question may be
better, I agree with you, because in fact the second
question goes back to how I started, by recognising the
philosophy and the intention of inclusion and respectful
engagement with the community. I acknowledge that
on the way through. I do not want to have anything that
I say in my contribution to this committee to be heard
by any member of the Aboriginal community to be
disrespectful to them. That is the caution that I am
actually drawing out in my response, because I would
want to join you in the spirit of having the most
appropriate, respectful and inclusive process of
community engagement. If an elders representative
council is the recommendation that comes through a
community-based process, then I will not stand in its
way and I would embrace it just as you would embrace
it. But that is a community conversation to determine
how that works.
Mrs Peulich — You didn’t answer the question.
Mr JENNINGS — I have answered the question.
Dr RATNAM — I would like to speak now to our
amendment 4, because amendment 3 is a test for
amendment 4. Prior to testing that I would like to speak
briefly to amendment 4. This Greens amendment seeks
to insert a definition of ‘clan’ and of ‘Clan Elders
Council’. The proposed definition explains that clans
maintain a connection to traditional lands and to their
culture, including shared ancestors and descendants,
Aboriginal language, cultural heritage, beliefs,
spirituality, traditions or customary law. It specifies that
the clan elders council must be made up of
representatives from the Victorian clans and First
Nations that have chosen to participate, and that the
clan elders council membership must be open to all
these traditional owner groups. Clans and First Nations
must self-determine their own representatives.
Members cannot be appointees of the minister, as
members of previous advisory bodies have been.
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Such a body would have cultural authority as it would
be made up of elders, the lawmakers and the people
who are most respected in Aboriginal culture. Such a
body could be trusted to speak for the first peoples.
This addition, with subsequent amendments to the
Greens’ proposal in relation to the clan elders council,
would mean that for the first time there would be a
broadly representative body that is independent of the
minister, advising the minister and the commissioner
for treaty advancement.
The Greens are proposing to include the clan elders
council as a body with whom the commissioner must
work in partnership to come up with recommendations
on the establishment of the Aboriginal Representative
Body. In Aboriginal culture there is no one leader and
no one decision-maker. In Aboriginal culture decisions
are made collectively, so having one person, one
commissioner, making the final decision on the
recommendations to the minister on the Aboriginal
Representative Body fails to adhere to cultural
protocols. We have a lot of respect for Jill Gallagher.
This comment is not personal; it is about process. It is
about ensuring that the process for establishing the
body is culturally appropriate and increases the chances
that it will be engaged with and accepted by Aboriginal
communities across Victoria and that it will actually be
representative. That is why we have suggested that Jill
work in partnership with the clan elders council to
come up with the final recommendations for the
minister.
We welcome that the government has stated that it will
write to the commissioner regarding establishing and
resourcing the elders council and that the government
believes its function should be to provide oversight of
the Aboriginal Representative Body to help keep it
culturally accountable to the community. However,
given that the minister envisages such a function for the
body, we still believe it is appropriate to incorporate the
elders council in the legislation. All other bodies and
roles, including the Aboriginal Treaty Working Group,
the treaty authority, the Victorian Treaty Advancement
Commissioner and the Aboriginal Representative Body
are recognised in the legislation; so, too, should the
elders council be formalised and its functions laid out in
legislation.
If I may ask the government: given the function it
envisages for the elders council, which is to provide
oversight of the Aboriginal Representative Body to help
keep it culturally accountable to the community, why
does the government wish to exclude it from the
legislation?
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Mr JENNINGS — Within the preamble and the
question there was a lot of argument and expression of
legitimate community concerns, so I want to start off by
acknowledging that. I do not really want to be arguing
first principles in relation to what you have put to me.
Effectively the short answer to the question itself is that,
whilst it is provided for within the legislation, the
government’s preferred view was to not narrowcast the
way in which that could be presumed to be applied
through the legislation rather than through a
community-led process. Basically what happens is that
the community works through the way in which the
advice comes and if they choose the model that you are
advocating for today, then that would be a model that
would come through that process and be adopted. But it
is a matter of whether you predetermine that in
legislation, and our decision is not to predetermine that
at this moment.
Again I appreciate the somewhat more gracious
description of Jill Gallagher than might have been
applied to others, so I thank you for that. On her
important role and how she will acquit responsibilities
in the bill, many bills in the statute book have
authorities assigned to legislation in the hands of the
minister. This bill replicates that formal responsibility,
just as there are in a myriad of situations where
ministers have formal obligations to enact various
things — or to declare various things, in this case. On
the argument that in fact the Aboriginal community is
distanced and in theory alienated from that process, the
commissioner is a pivot point of that line of
accountability, so the commissioner is in a very prime
position to be the delegate of the minister but, more
importantly, the person who is the instrument of the
decision that is transmitted from the community to the
formal statute, and the minister then is obliged to act
upon that advice.
In a delegated responsibility it could be argued that by
design this piece of legislation is doing what clearly the
Parliament has not been able to achieve satisfactorily,
which is to have an Aboriginal person at the important
decision-making pivot point of the connection between
community and the responsibilities of the minister. That
should not be underestimated in its significance,
because quite often in these statutes the model is that
the delegated responsibility may be to the secretary of
the department or to other statutory officers. That is a
usual feature of legislation. In this case it is an
Aboriginal person who has been appointed specifically
for this purpose, one you yourself recognise as an
Aboriginal person of great standing.
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The ACTING PRESIDENT (Mr Melhem) —
Dr Ratnam, before I proceed, I know you moved
amendment 3, but amendments 4 to 6, which you have
covered in a line of questioning earlier as well, can be
combined as one because they test each other.
Dr RATNAM — That is right. So we can test
amendment 3, and that has consequences for
amendments 4 to 6.
Ms CROZIER — The opposition will not be
supporting the Greens amendments.
The ACTING PRESIDENT (Mr Melhem) — We
will deal with questions on clause 3, and then we can
divide once instead of twice.
Ms CROZIER — Minister, if I can just return to
Dr Ratnam’s point that she made about the working
group, I was just a little unclear because it is my
understanding that the working group was recognised
by the minister in July 2016 and those 30 members
were then chosen. Could you explain to me: I know you
said to Dr Ratnam that it was partly their own process
that they were going through, but did the minister
appoint those? Could you just explain how those
30 members were derived on that working group?
Mr JENNINGS — The minister acted upon
advice — a combination of departmental advice and
community consultation — about the appropriateness
of appointees, and there are a number of people who
were appointed to the working group who have then
stayed the journey and are still participants. There are
some who actually decided, for reasons consistent with
the arguments that Dr Ratnam has been putting, to walk
a different path and argue a different position from the
view of the working group.
The important feature of this, going back to a question
Mr Finn asked, is: was there an expectation by the
government that there would be a homogenous,
one-dimensional approach to this? No, there was not,
and there continues not to be. Even within the
representation of the current group there would be a
diversity of views about what is the best way to achieve
the aspirations of the Aboriginal people. It is a matter
for the people who have come forward representing
various elements of community organisations.
Traditional owner groups have a history of community
activism and an understanding of — and I wince
because I actually say — the processes by which
government works, and in fact that is not an inhibitor
about the number of people who participate but it is
actually useful to have an idea of how government
works or does not work. That experience and expertise
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has actually been brought to the table by the working
group.
In order to logistically start working through the
process and provide leadership and support within the
Aboriginal community, a decision had to be made at
some point in time, in the absence of a facilitating piece
of legislation such as this, that in fact there will be a
more inclusive process in the future than there has been,
through my perception of your question or of the
arguments that Dr Ratnam has been raising in relation
to whether it is an insider discussion or whether it is a
more inclusive, broader discussion. The challenge is
always to make it a broader one, and that is the
intention.
Ms CROZIER — Thank you, Minister, for your
response. I understand the intention, but I am just
wondering: was there public advertising that was
undertaken in relation to this process? You spoke about
the inclusiveness of the process, and I have a few
questions if I may, so I will just ask them in response to
the answer you have just given. You said that there
were a number who commenced at that time in July
2016 but that some have dropped off. I am wondering:
can you provide a list of who the initial members were,
who still remain and who are gone? Are those members
remunerated in any way, and if so, how is that
remuneration undertaken? The final question I have is
about providing the list: can you provide a list of the
members and how long they have been on that
committee for? I am trying to save you time.
Mr JENNINGS — Thank you. In fact I have the
good fortune to be able to identify a number of them by
sight — hence my protectiveness in relation to their
reputation being brought into question. Some of them
are in the chamber — not that I can refer to them or
look at them. So in terms of my knowledge of them —
Honourable members interjecting.
Mr JENNINGS — Well, I think it is just a
chamber. If you actually want to say that they are in the
gallery, they are probably in the upper gallery.
Nonetheless, the people who are currently on the
working group are Eleanor Bourke, Mick Harding,
Janine Coombs, Jeremy Clark, Muriel Bamblett,
Wayne Muir, Indi Clarke, Paul Briggs, Vicki Clark,
Aunty Di Kerr and Geraldine Atkinson, and there are
three vacancies that currently exist. There was an
expression of interest before they were appointed.
Ms CROZIER — Thank you for providing that list.
You said they are current members, so if I could ask:
how many of the current members are not from the

ADVANCING THE TREATY PROCESS WITH ABORIGINAL VICTORIANS BILL 2018
2914

COUNCIL

existing membership? If I could also go back and ask in
relation to the remuneration question: are they
remunerated, and if so, in what way?
Mr JENNINGS — They are all in my
understanding inaugural members. There were 14
appointed in the first place, not 30, and three people
chose to leave. In relation to their conditions of
engagement, I am just going to have a chat.
You would be mindful that within government there are
sitting fees that apply to advisory bodies, of which this
is one. I understand that in the last few months there has
been a determination to provide them with sitting fees
for the important work that they undertake, and it is a
category C advisory body within the public service. Of
the three people who walked away from the process,
Ms Thorpe, who has joined us again in the gallery
today, was one of those people who decided to walk a
different path.
Ms CROZIER — I am not questioning why they
did. I was just trying to understand who was on the list,
so thank you for that clarification. You said 14 were
original members and now we have 30. Am I correct in
saying that?
Mr JENNINGS — No, we had 14; now we have
got 11 and three vacancies.
Ms CROZIER — Thank you. You have answered
my question. Minister, I am just wondering if you could
define self-determination for me.
Mr JENNINGS — I think self-determination goes
to the heart of pretty much what I think has been at the
philosophical centre of my answers to most of the
questions today and particularly the ones Mr Finn
wanted to tease out in relation to, in circumstances
where tragic outcomes occur for Aboriginal people,
how we can remedy that and what actions we can take.
He draws attention to money that has been spent and
government programs that have been entered into. I
think at one stage he did actually recognise there is
intergenerational disadvantage and misery that
permeates Aboriginal communities. One recurring
element of this story is the inability of governments to
be respectful in setting the foundation and the ground
rules for reconciliation in our society and then, more
importantly, a platform for achievement, for
opportunities to be seized and for a better life.
Self-determination, in my view, is the way in which
Aboriginal people participate and empower themselves
on that journey and support one another on that journey
to give examples to other people of the way in which
they live their lives, to inspire other people and to coopt
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other people in terms of sharing those values and that
appreciation of the history, the culture, the connection
and the support that is provided to get there. I think it is
a very, very deep need for people to feel empowered in
their lives and have hope in their lives. They are the
concepts around what self-determination means to me.
Ms CROZIER — Thank you. I think that definition
you supplied could apply to any one of us, any one of
the community, in terms of hope and all of those things.
Mr Jennings — Yes, it is an aspiration for
everyone, I think.
Ms CROZIER — Indeed. I am just wondering why
it is not defined in the bill, especially because towards
the end of your contribution just then you said what you
really feel it means to empower an individual and give
them hope — and the other descriptors that you used —
and because we are talking about self-determination
extensively throughout this debate.
Mr JENNINGS — Yes, we are. I am entrapped by
the fact of who I am, what I am doing here in the
Parliament and my version of it. I am entrapped by that.
It may well be that I have actually been blessed in my
life and I have an appreciation of the experience of
Aboriginal people, the hopes of Aboriginal people and
the talents and attributes of Aboriginal people and the
misery that they experience on a daily basis that puts
me in a better position to be able to recognise a need —
a huge need — that is evident and what a
transformational force in their lives self-determination
may be, but that is my view of it. The reason why it is
not defined in the bill, I think, is that the government
does not want to predetermine what it is. We can be
compassionate, we can be enlightened and we can be
supportive of it, but you do not want to limit it, you do
not want to narrowcast it and you do not want to write it
up for somebody else; you hope that they actually find
meaning for it in themselves.
Ms CROZIER — Thank you. I think that is my
point: it is very broad. Self-determination is very broad
and means one thing to one person and might mean a
completely different thing to another. The reason I did
ask you — and thank you for defining it — is that I
think it is important in the context of this debate and
what we have been discussing that there is emphasis on
the Aboriginal community having that ability to have
self-determination. I would say that we as a
collective — as Victorians and Australians — should
be aspiring to that; hence our strong support for a
federal overview of the treaty process so that
self-determination can be achieved. I put that on the
record.
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If I could just move to another question, Minister, the
bill’s definition of the Aboriginal Treaty Working
Group includes:
if that Aboriginal Treaty Working Group is no longer in
existence, a body established by the Minister from time to
time with objectives that correspond with …

a number of areas that the bill highlights. Could you
just explain to me why it is deemed that the minister
from time to time might need to establish those
objectives? Will that be because of the reporting back
by the working group to the minister and because
adjustments will be made, or does it mean something
else?
Mr JENNINGS — I received a message during the
course of that to actually say that my very wordy
definition is very consistent with what the United
Nations Declaration on the Rights of Indigenous
Peoples says, so I am pleased about that, because in fact
there is a correlation between what I travel with as a
values system and what the United Nations is actually
onto. So that is good, or it is reassuring for me in a
sense. Beyond that, though, in terms of the reporting
requirements, there is a line of responsibilities. The
minister in this instance has a responsibility to act in
accordance with the legislation, which is facilitative
legislation in relation to a process of community
empowerment, self-determination and setting out a
pathway forward. The minister also does have an
obligation to the Parliament in relation to being seen to
acquit the legislation — that the legislation is actually
working — and the programs having the funding that
will be associated with it. So there are two roles that the
minister has in that, and there are some aspects of that
that need to be reported to the Parliament.
Ms CROZIER — Thank you very much, Minister.
If I could move to the next definition of misconduct, as
outlined, the bill says:
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meanings. The process in terms of how you determine
that misconduct has occurred is outlined in clause 15 of
the bill, and that would then lead to an evaluation and
some certain actions that the minister may take if
advice has been obtained that misconduct has occurred
in this way. It will be given effect to in clause 16. There
are provisions of the bill that outline how that would
take place. Ultimately in relation to acquitting the
obligations under this act, certainly the public sector
code that applies to advisory bodies would be a
reference point that would assist in the assessment of
those matters that you have asked me about.
Ms CROZIER — The VPSC is a reference point,
so what other avenues would it be reportable to? The
reason I ask this is that it appears that the government is
anticipating or envisaging that there is going to be some
sort of systemic issue, and I am just curious to
understand what that is and why this advisory body is
not bound by the Victorian Public Sector Commission.
If it is used as a reference point, what will the other
guiding principles be for them to conduct themselves
appropriately? I suppose when I said ‘disrepute’ I
mean: is it physical, is it verbal, is it any manner of
behaviours that might occur within that body’s
meetings? What does the government envisage it to
look like because of the ‘systemic level’ reference?
Mr JENNINGS — The government does not
envisage any. It is not contemplating any. What this is
actually providing is a safety net in case there is some
inappropriate action that takes place. Because the
proposal for the body would be for a company limited
by a guarantee as a recommended model and it would
also be able to be regulated in that sense by the
Australian Securities and Investments Commission
(ASIC) in terms of its principles of governance and the
due diligence that would be a responsibility with its
registration.
Committee divided on amendments:

misconduct means conduct at a systemic level that brings the
Aboriginal Representative Body into disrepute and that
is not limited to the conduct of one person …

Is the Aboriginal Representative Body subject to the
codes of conduct through the Victorian Public Sector
Commission (VPSC)? Will they be needing to be
subject to those codes or will they have a different
code? I am also wondering what ‘systemic level’ means
in this definition and also if you could define
‘disrepute’.
Mr JENNINGS — Going back to Mr Finn’s refuge
that he found in dictionaries, I will actually find refuge
in dictionaries. In relation to the definition of
‘disrepute’ or ‘misconduct’, they do have accepted

Ayes, 6
Dunn, Ms (Teller)
Pennicuik, Ms
Purcell, Mr

Ratnam, Dr
Springle, Ms
Truong, Ms (Teller)

Noes, 33
Atkinson, Mr
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr
Dalla-Riva, Mr
Davis, Mr
Eideh, Mr (Teller)
Elasmar, Mr

Mikakos, Ms
Morris, Mr
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
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Finn, Mr
Fitzherbert, Ms
Gepp, Mr
Jennings, Mr
Leane, Mr
Lovell, Ms
Melhem, Mr

Shing, Ms
Somyurek, Mr (Teller)
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr

Amendments negatived.
Clause agreed to.
New clause
Dr RATNAM — I move:
7.

Insert the following New Clause to follow clause 3—
“A Act does not affect sovereignty
A treaty between the State and a Clan or a First
Nation is not an act of cession by the Clan or the
Clans the First Nation represents and does not
diminish or displace the sovereign status Clans
assert.”.

The Greens believe this amendment is an essential
addition to this bill. We have clear legal advice that
Victoria is in fact a sovereign body and that a treaty
between the first peoples of Victoria and the state could
have the legal effect of ceding the sovereignty of a clan
or First Nation if not otherwise made clear in this bill. It
is crucial the bill specify that sovereignty is not ceded
so clans are not inadvertently and unknowingly stripped
of their sovereign status. Also, it is crucial to ensure that
they can participate in the commonwealth treaty
process, should it arise.
We do not accept the government’s argument
articulated in a recent letter to the Greens regarding
why it will not recognise the sovereignty of the first
peoples of Victoria and does not see this new clause as
necessary. It is disappointing that the government
would not even take the step of acknowledging the
clans’ sovereignty in the preamble let alone providing
protections in the body of the bill. The government is
confident that the bill as it stands and the treaty process
to follow will not jeopardise the ability of Victorian
clans to participate in a commonwealth treaty process.
We hope this is correct. Nevertheless, in our opinion
recognising the sovereignty of the first peoples is more
than just a legal necessity; it is a moral responsibility.
After 162 years of the Parliament of Victoria and so
much injustice against Aboriginal people, it is the right
thing to do. Such a statement would send a powerful
message that the government is truly committed to a
meaningful treaty process that seeks to set right the
injustices against the first peoples of Victoria and
empower grassroots communities with economic and
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political rights. My question to the minister is: given the
refusal of the government to clarify in the bill the
sovereignty of Victoria’s First Nations people, will the
government at least commit to ensuring that any treaties
or agreements that are made under this process will
make it clear that sovereignty is not ceded, particularly
in relation to any potential commonwealth treaty
process?
Mr JENNINGS — I thank Dr Ratnam for
expressing a deeply held view on behalf of members of
the Aboriginal community, who believe in every word
that she has said, and they have certainly believed that
for every moment that I have known them. As I talked
about before, there has not been one moment in my
engagement with them, from the very first day that I
met them until now, where they have actually
recognised, ironically in fact, that the state of Victoria
has any right to exist under law. Not only has there
been no recognition of ceding sovereignty but in fact
they deny the sovereignty of this jurisdiction, and good
on them for doing that. From their perspective I think
that is an extremely valid point of view.
We do become a bit snookered, though, when as part of
a Parliament and as a government we then actually try
to make laws that are in fact not recognised by that
criteria. It goes back to the dead end that Mr Finn took
us to before about what is the status of sovereign states
and the sovereign agreement that is entered into.
Mr Finn interjected.
Mr Dalidakis — As per usual, you are not even in
your seat, are you?
Mr JENNINGS — Do not encourage him to be in
his place. The issue of how we retrospectively deal with
that issue of sovereignty, which is an unresolved issue
and has a tragic history in this nation, is in fact at the
heart of — it is not word games — the structures of
laws and how laws can apply without abrogating
people’s rights and opportunities to enable them to
actually pursue any pathway to justice and ultimate
recognition of the status of sovereignty. It has been
indicated by my colleague and it has been indicated by
me that in fact this is not a bill that limits that
opportunity. It does not predetermine or create the
circumstances where anyone’s sovereignty is denied.
This piece of legislation does not deny sovereignty of
anyone. In fact it just does not go as far as you would
like, to actually agree that sovereignty is embedded in
that sense in Victorian law. That is partly from the
structure of the constitution of Victoria. It is partly
because the Aboriginal community has not got to a
situation where that is a resolved matter as far as the
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Aboriginal community wants to resolve it. In terms of
how we ultimately address this, it will be a challenge
for us to land something that does justice to these
issues.
You know there is a preamble in the bill, and it says:
Victorian traditional owners maintain that their sovereignty
has never been ceded, and Aboriginal Victorians have long
called for treaty.

We then go on to talk about the fact that we recognise
that those calls have never been responded to and that
in fact we are obliged to.
In relation to the question about whether there is any
limiting effect of this piece of legislation in relation to
the aspirations of Aboriginal people or certain rights,
clause 5 outlines that:
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Mr JENNINGS — The intention is a treaty. Again
our challenge is to get to the status of decision-making
within the Aboriginal community or the status of the
validity of the government of Victoria entering into a
treaty. It is an agreement; one side cannot predetermine
the outcome in your question. To answer your question,
why would Aboriginal people cede sovereignty by
agreement? Why would they do that? So given that
there has to be at least two parties that enter into it, I
think the end of your question is in the hands of
Aboriginal people, and I cannot envisage them doing
that such that it would create the precondition where the
risk that you have actually talked about becomes real.
Ms CROZIER — The opposition will not be
supporting the Greens amendment.
Committee divided on new clause:

(1) Nothing in this Act —

Ayes, 6

(a) derogates from any right or expectation under the
Aboriginal Heritage Act 2006, the Conservation,
Forests and Lands Act 1987 or the Traditional
Owner Settlement Act 2010; or

Dunn, Ms
Pennicuik, Ms (Teller)
Purcell, Mr

(b) affects any other right or expectation of traditional
owners or Aboriginal Victorians under any other
Act or law —

Atkinson, Mr
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr (Teller)
Dalla-Riva, Mr
Davis, Mr
Eideh, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
Gepp, Mr
Jennings, Mr
Leane, Mr
Lovell, Ms
Melhem, Mr

and in that context it means commonwealth acts as
well.
(2) The provisions of this Act must be interpreted in a way
that does not prejudice or reduce rights or expectations
of traditional owners or Aboriginal Victorians
established by or existing under any other Act or law.

Then in clause 6 it goes on specifically to actually say
that it does not limit the effects of the Native Title Act
1993. So the preamble says Aboriginal people have
never ceded sovereignty — it says that. Does it actually
mean that we limit rights and opportunities? We
actually exclusively say that this act does not limit any
rights that may be pursued under any law or any
national framework in relation to seeking resolution of
those matters.
Dr RATNAM — Thank you, Minister, for that
response. Could I just go back to part of that question? I
appreciate the context you have provided there and the
citations in the bill. Just in terms of the specifics of my
question: will the government commit to ensuring that
any treaties or agreements that are made under this
process will make it clear that sovereignty is not ceded?
Can we guarantee that commitment from the
government in the process going forward?

Ratnam, Dr
Springle, Ms (Teller)
Truong, Ms

Noes, 33
Mikakos, Ms
Morris, Mr (Teller)
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr

New clause negatived.
Clauses 4 to 8 agreed to.
New clauses
Dr RATNAM — I move:
8.

Insert the following New Clauses to follow clause 8—
“B Meaning of treaty
(1) A treaty is a legally binding agreement that is
negotiated in good faith between the State and a
Clan, a group of Clans, or a First Nation and is
agreed to with the free, prior and informed consent
of the Clan or the Clans the First Nation represents.
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(2) A treaty must—
(a) address past and present injustices; and
(b) provide resources to the Clan or First Nation;
and
(c) provide culturally appropriate powers of
decision-making to the Clan or First Nation;
and
(d) ensure control of the Clan or First Nation’s
own affairs rests with the Clan or First
Nation; and
(e) support peace and reconciliation; and
(f)

promote the human rights of Aboriginal
Victorians.

(3) A treaty may include matters additional to those
specified in subsection (2).
(4) Nothing in this Act prevents Clans or First Nations
from entering into any agreement with the State
that is not a treaty.
C

Recognition of Clans and First Nations

(1) Schedule 1 sets out Clans and First Nations for the
purposes of this Act.
(2) Nothing in this section limits the participation in
the treaty process of a Clan or a First Nation that is
not included in Schedule 1.
Note
Section 3 sets out the definitions of Clan and First
Nation for the purposes of this Act.
D

Attorney-General may recognise Clans and
First Nations

(1) The Attorney-General may recognise an entity to
be a Clan or a First Nation by notice published in
the Government Gazette.
(2) Nothing in this section limits the participation in
the treaty process of a Clan or a First Nation that is
not recognised by the Attorney-General.”.

The Greens believe the bill would be strengthened by
inserting an explanation of what a treaty is. The bill
talks about a treaty but it is important we know what is
in scope and what the state is obliged to negotiate. The
government has made some suggestion of this in the
preamble and we have tried to incorporate these
sentiments into this definition, but we have gone further
to specify areas where the government has not,
particularly in respect to powers of decision-making
and control of their own affairs. What this means could
vary significantly. For example, in New Zealand there
are seats in Parliament reserved for the Maori people,
and that could occur here too. It might mean control
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over the Aboriginal affairs portfolio or it could be on a
local level ensuring that clans are supported to be
economically independent and manage their own local
community services rather than being answerable to the
government via funding grants. This definition is broad
but captures elements that many believe are essential to
treaty. Treaty is not just about changing a few names of
places and setting up a compensation fund; it is about
rights and meaningful change.
The first peoples need to know that the Victorian
government is on board with this, and there is no better
way to establish this than by including it in the bill. We
note the government has gone some way to addressing
our concerns about the scope of treaties in the
government amendment on the treaty framework.
However, we believe our amendment is clearer,
particularly in relation to acknowledging the
self-determination that must sit at the heart of any
treaty.
This amendment would also attach a schedule to this
act that lists many of the First Nations and clans in
Victoria. The reasoning for this is twofold. Firstly,
listing many groups will streamline their involvement
in the treaty process without having to prove their rights
in the courts, as was the case in native title. Secondly,
listing the first peoples of Victoria provides
much-needed recognition in the parliamentary and
legislative system of who they are and their place as our
first peoples. Nowhere in the Victorian constitution or
in any other act of the Victorian Parliament are the first
peoples of Victoria recognised. In fact when you look
through the history of Hansard, only a handful of clans
and First Nations of Victoria had been mentioned until
this morning when they were read out by my colleagues
Nina Springle and Samantha Dunn in their
contributions to the debate on this bill. This must be
corrected. I want to note that Aboriginal languages
were spoken and not written, so often there are many
interpretations as to how they should be spelt. Also, this
is not a complete list. Unfortunately, as stated, the
gathering of information about all the clans and First
Nations is a work in progress that we seek support from
the government to complete.
Mr JENNINGS — On that last point, and
rewinding then back through that contribution, I
congratulate you and your colleagues on going beyond
the recognition of First Nations people to acknowledge
clan groups. I think that it is a more complete historical
record of the heritage and familial connections of
Aboriginal people than we have had on the public
record before, so that is a good thing.
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Given the way that you actually express it, the
difference between us at this particular time is with a
number of your proposed amendments and whether in
fact the description is a settled description — and it will
last the test of time because it is on the public record
now — and whether it be in legislation, which is
actually predeterminative in relation to the standing of
somebody who is in the legislation or not in the
legislation, is one of the concerns that we have on the
issue that you raise. As you say, it is a work in progress.
It needs to be settled, it needs to be accepted, it needs to
be understood and more broadly applied to members of
the Aboriginal community. The more people who can
identify with their clan group can only be a good thing,
so I am supportive of that and I am supportive of efforts
that actually may underpin that.

totally undesirable from everyone’s perspective in
terms of the proponents or the government in relation to
how this amendment might end up leading to a
narrowing by being seen to be defining what could be
the elements of treaty. We just think it is a wiser course
to structure the bill in this way to have a facilitation of
the broadest range of outcomes that Aboriginal people
may seek to determine, bring forward and negotiate on
rather than to narrowcast it, which also includes our
logic for why at this moment we do not wish to list the
clan groups, as you have put on the public record —
and we thank you for that. We do not want to put it in
the legislation.

But whether it is that issue in relation to establishing a
schedule that looks as if it is determined once and for
all, the government has not taken any advice on that.
We accept in good faith the advice that you provide to
us, but we have not actually sought alternative views
about the veracity of that and the appropriateness of us
including it in this list at this point in time. We are not
excluding the potential for this to be identified as a
feature of what might come through the Aboriginal
Representative Body or the treaty process. We are not
wanting to predetermine what might be an essential
element of the way in which the Aboriginal community
may seek to organise itself, represent itself and talk
about these issues. We are happy for that to be a
community-led process, and then we will deal with that
when those recommendations come forward and the
Aboriginal Representative Body makes
recommendations to deal with those matters. So we do
not actually want to preload, in a sense, that outcome.

Dunn, Ms
Pennicuik, Ms
Purcell, Mr

Similarly, earlier in this committee stage I was asked a
series of questions designed to entrap us, not
necessarily in a personal way but in relation to whether
treaty can ever be realised because in fact people’s
definition is that treaty only applies in certain
circumstances at certain times and is framed in relation
to sovereign entities that existed at a time when it was
entered into. The great problem with that is: can you
historically do that, and should you predetermine it?
From the government’s perspective, our difficulty with
this amendment is that again it is assuming certain
outcomes and certain prerequisites in relation to a treaty
that may or may not last the journey in terms of what
the community consideration of it is. Therefore because
some things are listed in legislation and some things are
not listed in legislation, the irony of it is that it could
limit the things that Aboriginal people want or need or
it could lead to High Court action in a fashion that is

Committee divided on new clauses:
Ayes, 6
Ratnam, Dr (Teller)
Springle, Ms
Truong, Ms (Teller)

Noes, 33
Atkinson, Mr
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr
Dalla-Riva, Mr
Davis, Mr (Teller)
Eideh, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
Gepp, Mr
Jennings, Mr
Leane, Mr (Teller)
Lovell, Ms
Melhem, Mr

Mikakos, Ms
Morris, Mr
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr

New clauses negatived.
Clause 9
Ms CROZIER — Minister, I realise that we have
been discussing a number of aspects of the Aboriginal
Representative Body in the last couple of hours. There
has been some discussion, I am led to believe, around
different structures being more acceptable, one of those
being an elders council. Has that been considered or
will it be considered into the future — having an elders
council as part of this body?
Mr JENNINGS — You have almost answered the
question yourself by recalling my previous answers
where I said we are not ruling out any inclusive
mechanism or appropriate mechanism that may come
forward through the considerations of the working
group or the recommendations that may come forward
to the commissioner about the way in which the
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inclusive participatory mechanisms might work so that
we have an appropriate degree of representation within
the Aboriginal community. Elders councils are a
reasonable expectation. That may be something that is
recommended. The government is not predetermining
that and awaits those recommendations.
Ms CROZIER — Thank you for that answer,
Minister. If an elders council was to be part of that
mechanism as you described, how would the members
be appointed to that? Would it be a similar mechanism
to the working party group, or would it be advertised?
How would those representatives be appointed or
selected?
Mr JENNINGS — That would come through the
recommendations that come through the working
group.
Clause agreed to.
Clause 10
Ms CROZIER — This clause states that the
Aboriginal Representative Body is to represent the
diversity of Aboriginal Victorians when working with
the state. Could you explain how that will actually be
achieved in practical terms?
Mr JENNINGS — In practical terms, with the
wisdom of Solomon exercised on a number of
occasions, goodwill, collaboration and inclusive
participatory processes. That is a big challenge. That is
what we think the Aboriginal community is up for. We
are inviting them to make recommendations about how
that will work.
Clause agreed to; clause 11 agreed to.
Clause 12
Dr RATNAM — I move:
16. Clause 12, after line 13 insert—
“( ) A recommendation under subsection (1) must be
made in respect of an entity—
(a) that consists solely of representatives of Clans
and First Nations; and
(b) for which each Clan that chooses to
participate self-determines the Clan’s
representation.”.

This amendment seeks to set some broad parameters of
the Aboriginal Representative Body. The bill, as
amended, has now clarified that members of the
Aboriginal Representative Body must be Victorian
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traditional owners. This was an important amendment.
We are taking the further step of saying that given it is
the clans and First Nations who are the sovereign
people of Victoria and who a treaty must be negotiated
with it is appropriate that those people should sit on the
Aboriginal Representative Body and lead the process
for setting up a treaty negotiating framework. That is
not to say that other Aboriginal Victorians cannot and
should not be part of the process and benefit from
treaties. Indeed I believe that it is critical that the stolen
generations and other Aboriginal Victorians are
engaged in and benefit from the treaties process. But in
respect to who leads it, it must be culturally appropriate.
We suggest that it should be self-determined
representatives of the first peoples of Victoria. Please
note that this amendment does not define the structure
or how many representatives sit on the body. It does not
define a process for choosing representatives. It simply
states that this must be self-determined by the clans
themselves.
I have a number of questions for the minister if I can
put them forward. We put this question to the minister
but did not feel that it was directly answered, so we ask
again: will the minister accept the recommendations of
the treaty commissioner, or does this bill allow for the
minister to reserve the right to reject one or more
recommendations and proceed in a way they choose?
Mr JENNINGS — I would think as a matter of
realpolitik that if a minister who was responsible for
this act refused to act in accordance with the
recommendation, this process would fall at its first
hurdle and be a monumental disaster. Can I volunteer
you that? Clause 11 does not specifically say that the
minister has no option but to accept the
recommendation of the commissioner, but there is no
way that this process will work unless the minister
does, because then we would default. Again going back
to my answer on an agreement to move forward, if
there is no agreement to move forward, the process
stops. It does not actually achieve an outcome. So I
would have a high degree of confidence that that
recommendation would be accepted in accordance with
clause 11.
Dr RATNAM — Minister, clause 12 does not set
out a process for how the Aboriginal Representative
Body should be established. However, in the other
place Mr Wynne was very clear. He said, and I quote:
The Aboriginal Representative Body will be a democratically
elected entity representing all Aboriginal Victorians. The
Victorian Treaty Advancement Commission will facilitate
elections to the Aboriginal Representative Body. Only
Victorian Aboriginal traditional owners will be eligible to
stand for election to the Aboriginal Representative Body. In
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order to ensure that the Aboriginal Representative Body
represents the diversity of Aboriginal Victorians, all
Aboriginal and Torres Strait Islander people of voting age
living in Victoria will be eligible to vote in the elections. I do
not think you could have a clearer or more transparent process
around this.
…
Or … more democratic.

That is a very interesting quote, because at other times a
number of statements have been made about
consultations regarding the Aboriginal Representative
Body continuing. So which is it? Will the treaty
commissioner continue with the consultations about the
most appropriate means of determining the membership
of the representative body, respecting the principle of
self-determination, or has the government decided
elections are the only way to go and the process is
already locked in?
Mr Finn — Try and get out of that one.
Mr JENNINGS — I will get out of it by actually
defining democratic and electoral processes in not a
conventional form and allow my colleague an escape
hatch accordingly, because this process has to be
determined by the Aboriginal community. It does not
necessarily apply any conventions of how our
parliamentary democracy works; it is actually an
internal decision with an Aboriginal community about
how it works, and it is intended for it to be egalitarian,
to be inclusive and to be appropriately equitable but
determined by the Aboriginal community.
Dr RATNAM — Thank you, Minister. I note your
response and generosity to your colleague, but we note
the intention that you have just elaborated on the
process for appointment to that representative body. My
next question is: it is also the first time we have heard
that the Victorian Treaty Advancement Commission
will facilitate elections. Can the government please
provide further detail of how the commission will
facilitate elections?
Mr JENNINGS — Yes. There have been
considerations at the community level on the way in
which this will work, and that has been probably at the
heart of what my colleague, in what seems to be a blunt
instrument, has actually picked up and adopted.
Ultimately, though, on the way in which that process
works, as you would understand there are a variety of
ways in which a democracy can work. Up until
12 years ago this Parliament worked in a different way
than it does now. Twelve years ago we had an electoral
system that made it very unlikely that you were going
to be here. We chose to amend the electoral process to
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provide for proportional representation in this chamber.
You are here. You are actually exercising an interest on
behalf of part of the community that would previously
not have had an opportunity to be expressed.
The Aboriginal community is going to determine that
democratic structure, the way in which the electorate is
comprised and how it is actually undertaken. The
commissioner’s role is to assist the community in how
it designs that democratic process and how it
implements that democratic process. That is why I say
that my colleague’s shorthand version of that
description should not be a hanging offence, because
we should not have any predetermined views about
how the democratic process works as seen through
Victorian parliamentary eyes. It is a community-led
process.
Dr RATNAM — Can the government tell me how
many Aboriginal people are currently on the electoral
roll and how many make formal votes at Victorian
elections?
Mr JENNINGS — I do not know the answer to that
question. I am not going to be able to get any advice on
that question either.
Ms CROZIER — It was a very good question from
Dr Ratnam. I mean, you have said that they are going to
have a community-led democratic process and that the
electoral commission will be overseeing the process.
That does not mean you have to be on the electoral roll
to have a vote in the community-led process, but we are
still none the wiser about how the model will actually
work. Is that right? Did I miss something?
Mr JENNINGS — No. You are right.
Ms CROZIER — There is no model of how the
community-led process will be undertaken. It will be
determined by the community groups themselves.
Mr JENNINGS — Yes, and that is an active
consideration, because what has been at the heart of this
conversation — which is an interesting conversation —
is the fact that many people in this chamber find it very
hard to believe, despite the fact that I was actually
advised before, that Aboriginal people are capable of
making their own decisions and self-actualising. They
can be successful, and I should not patronise them by
assuming that they cannot work these things out for
themselves. I have been asked that during the course of
this committee. I am actually saying they probably can.
I am saying that they actually should be given the
opportunity to. I am saying that they will be able to be
mindful of, in their terms, what they believe is the
appropriate way in which that roll is established or how
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those rolls may be established. It is up to them to make
that decision, and then we have to deal with the
practical implementation of that. That is where
assistance will come at the commissioner level, but the
community will be working its way through how that
should work.

system, so my question is: why would the government
propose a process that many Aboriginal Victorians are
clearly not trustful of? There is not significant
engagement of Aboriginal Victorians in this process
that the government is proposing as a core part of the
process going forward.

Dr RATNAM — Just in relation to that previous
question, is the minister agreeable to take that on notice
and provide further details should they come forward?

Mr JENNINGS — It is about encouraging
Aboriginal people to believe in a process that they
clearly do not currently believe in. That is what is at the
heart of this. There is no great value in me or any aspect
of this purporting or pretending to be a member of the
Aboriginal community, but there are many
engagements with the state apparatus that I would be
extremely reluctant to identify, and there are some that I
would feel a little more confident about. But ultimately
it is a matter of whether you feel safe, whether you feel,
once you have acted in a way to identify, that you are
going to be respected and afforded rights. That is the
model we are going to work on.

Mr JENNINGS — Just let us go back to your
question. Do you want to know how many people are
on the electoral roll in the state of Victoria?
Dr RATNAM — How many Aboriginal people are
currently on the electoral roll and how many make
formal votes at Victorian elections?
Mr JENNINGS — Could I answer that for any
culture in the Victorian community?
Mrs Peulich — No.
Mr JENNINGS — I could not.
Mrs Peulich — You could look at the census.
Mr JENNINGS — No, you cannot. You cannot
make any conclusions about that.
Ms Springle — Isn’t there a box to tick?
Mr JENNINGS — Do people have to tick the box?
Ms Springle — No, they don’t.
Mr JENNINGS — No.
Ms Springle — But you would still have data.
Mr JENNINGS — So what is the value of the
question? Ultimately if there is a value to the question,
it is in regard to the roll to be established by Aboriginal
people and how they choose to provide for eligibility
for that roll. That is what matters, not the Victorian
Electoral Commission’s roll or the Australian Electoral
Commission’s roll. That is not the most important roll;
it is the new roll that will be established in relation to
this election.
Dr RATNAM — Thank you, Minister. Perhaps my
next question will help elaborate the intent of my
previous question and why it is important. Some of the
data that we have seen puts it at about 50 per cent of
Aboriginal people being currently enrolled but only
about 25 per cent making formal votes. This does
indicate that there is a significant level of distrust in the

Ultimately if the Aboriginal community does it well
and we support them in doing it well, then everybody
who identifies as an Aboriginal person will be a full
participant. But that is a measure of the success of the
endeavour. I am not prejudging it; I am optimistic that
it will be much better than what we have done in
relation to the Australian electoral roll or the Victorian
electoral roll. I will be pretty disappointed if that cannot
be achieved.
Sitting suspended 6.31 p.m. until 8.04 p.m.
Clause 12 further discussed
Dr RATNAM — I just have one further question on
amendment 16 to clause 12. This is the final question.
Bear with me: there is just a bit of a preamble to the
question. In the other house Ms D’Ambrosio had some
interesting things to say. She said:
This is a bill about self-determination on the terms of
Victoria’s Indigenous community and not on the terms of
white Australia.

She went on to say:
The government acknowledges that telling the Indigenous
community what they need is not self-determination, and too
often it is an easy pattern to fall into. It is nothing more than
condescending paternalism, which certainly has no place in
any modern government at all. Unlike our federal
counterparts we trust Australia’s traditional owners to express
their self-determination how they see fit.

These are certainly welcome words. However, I would
say that the government’s insistence on the proposed
election process contradicts these statements.
Democratic elections is the process preferred by white
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Australia. They are not, as I understand it, reflective of
Aboriginal culture nor broadly accepted by Aboriginal
people today, as poor voter enrolments and formal
votes indicate as canvassed previously. Elections were
recommended by the community assembly, which was
a group of people picked by the government; elections
were not recommended by the governance structures or
lawmakers of Aboriginal communities. That is not
self-determination, we assert. The government’s
appointing of people it sees fit to answer is exactly the
paternalism that Ms D’Ambrosio claims that they are
shunning. The community assembly is the government
telling by stealth the Indigenous community what they
need. My question is: does the government continue to
claim that holding elections for the Aboriginal
Representative Body via representative regions that
have no connections to clans or First Nations territories
is a process that reflects self-determination?
Mr JENNINGS — I feel it is incumbent upon me to
remind any member of the community who has been
mindful of the proceedings of the committee of about
an hour’s conversation we had before we broke that
related to those matters, because I spent a long time
talking about the fact that the electoral process and the
democratic process that is going to be embarked upon
will be a community-led process of defining how that
electoral system works. That is the reconciliation of
words between what is the totally laudable and
appropriate response of my colleague
Minister D’Ambrosio in relation to that issue and the
way in which the Aboriginal community may
determine what electoral processes are undertaken. As
we fleshed out previously, we have confidence that the
Aboriginal community will work through that in an
appropriate fashion and determine that process, and we
should not have any preconceived views about what is
the equivalent of a parliamentary democratic process as
compared to one that will be internally understood to be
by the Aboriginal community.
Amendment negatived; clause agreed to; clauses 13
to 20 agreed to.
Clause 21
Ms CROZIER —. This is in relation to
self-determination. Minister, I note that in the minister’s
second-reading speech she talks about a
self-determination fund, saying:
The third element to support future treaty negotiations
specified under the bill is a self-determination fund.

I am just wondering if you could perhaps explain to the
committee what that fund will look like, how it will be
overseen, who will be overseeing the fund, how the
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money will be administered and how much money will
be going into the fund. If you can perhaps start with
those few questions, I would be most interested to
understand how it will operate.
Mr JENNINGS — And I will be most interested to
answer them under clauses 35, 36 and 37.
Ms CROZIER — I beg your pardon. My apologies.
I have not got my notes here to say it was clause 36. I
am happy to hold off my questions until then. Thank
you. As the Acting President was whizzing through, I
thought I had missed it.
Clause agreed to.
New clause
Dr RATNAM — I move:
24. Insert the following New Clause to follow clause 21—
“E United Nations Declaration of the Rights of
Indigenous Peoples (UNDRIP)
All processes engaged in or undertaken pursuant to
this Act must ensure the treaty process proceeds in
accordance with the Articles of the United Nations
Declaration on the Rights of Indigenous Peoples,
adopted by the General Assembly of the United
Nations on 13 September 2007 (resolution
61/295).”.

The Greens believe it is appropriate that the United
Nations Declaration on the Rights of Indigenous
Peoples be recognised as a guiding principle of this act.
This declaration was achieved through years of
consultation and deliberations and with the hard work
of indigenous people across the world, including
Aboriginal Australians. It includes principles that
articulate the fundamental rights of Aboriginal peoples
in Australia. A treaty is a very significant legal process,
and it is the very type of thing this declaration was
designed to provide direction for.
Given the government has taken the welcome step of
including a section on guiding principles for the treaty
process in the bill, it is appropriate that the UNDRIP is
included in that section. We note the government did
amend the bill to reference the UNDRIP in the
preamble, but we believe it is stronger as a principle in
the substantive provisions of the legislation. My
question to the minister is: in the other place
Minister Hutchins said that legal advice was given to
the government regarding incorporating the UNDRIP
into legislation and she said:
… the complexities of incorporating international law into
domestic law, particularly at a state level, would potentially
render this bill inoperable down the track.
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Can I please ask the government to outline how the
incorporation of the UNDRIP would make the bill
inoperable down the track?
Mr JENNINGS — The answer actually goes back,
remember, to a few hours ago when we actually dealt
with the question that Mr Finn asked me in relation to
treaty and my answer to him in relation to what not
only has been the definitional acceptance of treaty but
in fact has been recognised by the United Nations and
in other international law situations around the
interpretation or the application of treaties, agreements
or legally binding arrangements. Now, I know this is
not your intention. Your intention is in fact for
Victorian law to harmonise and actually be read up to
have its maximum effect in relation to international
law. If there is inclusion of this provision —
international law into Victorian law — and someone
applies Mr Finn’s logic and pursues that to the High
Court of Australia, I would suggest to you that may
lead to an adverse outcome.
New clause negatived.
Clause 22
Dr RATNAM — I move:
25. Clause 22, after line 7 insert—
“( ) Any decisions in the treaty process that affect
Clans must be made in consultation, cooperation
and with the free, prior and informed consent of the
Clans before they are finally adopted and
implemented.”.

This amendment seeks to ensure that the guiding
principles for the treaty process specify that decisions
that affect the clans must have the free, prior and
informed consent of those clans before being adopted
and implemented. The language used in this
amendment directly mirrors much of the language used
in article 19 of the United Nations Declaration on the
Rights of Indigenous Peoples. This amendment is
important as it relates to the human rights of the first
peoples of Victoria and recognises that in the past many
decisions were made, such as in the case of the stolen
generations, without consent.
If this treaty process is to receive the trust and good
faith of the Aboriginal community, then it must be very
clear that no decisions can be made without the consent
of the people they affect. We are pleased that the
government has agreed to have the United Nations
Declaration on the Rights of Indigenous Peoples and
the concept of free, prior and informed consent
recognised in the preamble as guiding principles for the
treaty process; however, we prefer this to sit in the

Thursday, 21 June 2018

guiding principles section of the bill. My question is:
can the government explain why it did not believe it
necessary, or indeed appropriate, to include in the
guiding principles for the treaty process that they
proceed with the free, prior and informed consent of
traditional owners?
Mr JENNINGS — Not for the first time in this
committee stage I acknowledge a philosophical centre
of gravity in relation to what underpins the question and
the legitimacy of that question. I have been on a
number of occasions drawn, as I was in my last answer,
to the unintended consequences of being overly
prescriptive in relation to the relativity of Victorian law,
Australian law and international law and how we are
trying to harmonise them rather than unnecessarily
create a precondition where they may be deemed to be
inconsistent.
In terms of the application of this principle, which has
an intention of full and informed decision-making, that
absolutely is a principle that I would be supportive of.
In a sense this is hypothetical in my answer to you,
because in fact I imagine an Aboriginal community-led
process would be respectful and mindful of that. I
would expect that to be enacted in accordance with
what is existing within the preamble, where the
expectation has been established. Unfortunately it does
potentially create a test by which any actions may be
measured.
Going back to this unfortunate conundrum that we all
have — the degree of community acceptance and the
information flow that goes to any member of the
community in relation to any process associated with
laws and whether you can ever guarantee that it truly
acquits that — it becomes a measurement that could be
then challenged. Even though that is your intention —
to cover a field — it perhaps limits or creates a
circumstance where a challenge or a legal act may be
taken that would limit the effectiveness of the
legislation that has had the overwhelming support of
the community.
Now again, in a climate where you are advocating a
position of people — or your party is — in relation to
their perception of being not included rather than
included, I can understand philosophically why they are
concerned about that. But everything that I have
actually said, everything the government is committed
to doing and everything that we hope to see coming
through the Aboriginal Representative Body and its
processes is intended to be inclusive. It is intended to be
based upon the best information that people can make
decisions on, knowing the full ramifications of the
opportunities that are afforded to them. If it becomes
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something that could be tested in the hard and fast
test — have you absolutely got everyone’s consent;
have you absolutely got full, informed consent? — you
may never be able to satisfy that test if you are
implementing an outcome.
Amendment negatived; clause agreed to; clause 23
agreed to.
Clause 24
Ms FITZHERBERT — Minister, I note that
disputes are not defined within this bill, and
clause 24 (2) refers to ‘disputes arising’. Could you
give an indication of what is meant by this? The reason
why I ask is that one definition of a dispute is a
difference of opinion, and given the process that this
bill facilitates — it is about working through
differences and coming up with an agreed position — I
just want to clarify what is meant by ‘dispute’ in the
context of clause 24.
Mr JENNINGS — I think what you have described
as a common sense, common meaning of disputes,
covers what is anticipated. It is in a clause that relates to
acting in a collaborative fashion and demonstrating
good faith and goodwill. I assume it means that for any
matter where anybody is acquitting either their rights or
their opportunities or obligations under the act then they
should operate in a fashion that will mitigate conflict,
resolve conflict and mitigate the gravity of what might
be a difference of opinion or a different idea about how
an issue should be resolved. It is a call to the nature of
the engagement and an expectation that those who have
roles and responsibilities within whatever has been
apportioned to them from the community, the
Aboriginal Representative Body, the commissioner, the
treaty authority or anybody who is actually covered
within the scope of the bill, will resolve any matter, and
they will be obliged to in acquitting their functions.
Ms FITZHERBERT — The clause has a
requirement that the disputes should be resolved as
soon as possible. That suggests to me that it is not
talking about the underlying issues that are the subject
of the treaty; it is actually talking about other things.
Otherwise is this saying that treaties are supposed to be
resolved as soon as possible? I am just trying to clarify
this.
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and good faith, which is this clause that you are asking
me about; mutual benefit and sustainability; and
transparency and accountability. They are the headings
within the clause structure, and they are a guide to the
way in which we would expect people who participate
in this process to focus on their method. If you asking a
question about dispute resolution particularly, the
dispute resolution processes in relation to how various
activities take place are in part 7 of the bill, in
clauses 38 to 40. There is a process outlining the formal
requirement of how the body and the state may resolve
disputes.
Ms FITZHERBERT — It is referred to in
clause 28 as well. Clause 28(1)(c) refers to the function
of providing for resolution of disputes in treaty
negotiations. But disputes in relation to treaty
negotiations are different, on my reading, to what is
referred to in clause 24(2), which refers to any disputes
that arise. I am not trying to be pedantic; it appears to
me that they are referring to two different things. One is
talking about subject matters to do with the treaty and
the issues at hand but the other is referring to possibly
other issues, other behaviours, that may surround this
process. Is that what is intended?
Mr JENNINGS — I would not accuse you of being
pedantic, but possibly the effect of your question is that
ultimately we do not have a dispute but the longer this
stage of the committee goes, the more it may sound as
if we do. What I am saying is that if you are asking me
a question and not getting a satisfactory answer, I am
actually trying to give you the answer and you are not
satisfied by it. So what do we do? We try to resolve that
as quickly as we possibly can.
In clause 28 it relates to a specific responsibility of the
treaty authority in terms of its mediation role in relation
to resolving disputes that actually may occur between
the relevant parties that may be seeking an
agreement — and similarly in relation to dispute
resolution. It is disputes with a small ‘d’, not a big ‘D’,
that relate to the clause that you are talking about.
Ms FITZHERBERT — Can you possibly give an
example to illustrate what you mean?
Mr JENNINGS — I did: between you and me.
Mr Finn — Don’t start that again.

Mr JENNINGS — No. In fact these are in part 3 of
the bill, which is headed ‘Guiding principles for the
treaty process’. The headings under part 3 define what
is covered: the effect of it; the principle of
self-determination and empowerment; fairness and
equality, which was in the previous clause; partnership

Mr JENNINGS — Well, I did. The thing about it is
that disputes can arise as a dispute of interpretation, a
dispute of priorities or a dispute about whether people
speak nicely to one another or whether they speak in an
exasperated tone. That can become a dispute. You try to
mitigate it and you try to move on.
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Ms FITZHERBERT — Minister, you are talking
about arguments over behaviour, for example, or
disputes over behaviour, as opposed to disputes over
the content of a treaty or treaties. I take it they are the
sorts of disputes that should be resolved as soon as
possible as opposed to this suggestion that the
substance of treaty discussions and disputes —
whatever you want to call them — should be resolved
as soon as possible. That was a question.

if a treaty were to be set up with multiple clans, which
is a possibility because of the way the bill is set out,
every one of those clans or parts of the treaty process
would have an overarching or dominant responsibility
in the land use and the land justice that you spoke of? I
just want to understand what you meant by land justice,
with the guidance that you spoke about as well, and get
some clarification about how broad or wide this could
potentially be.

Mr JENNINGS — I think it was a rhetorical
question.

Mr JENNINGS — I do not resile from what I
volunteered to you, but I also do not want to volunteer a
space for us to go back into land rights debates that
predate native title and the anxiety, fear and loathing
campaigns that were generated in relation to people’s
apprehension about Aboriginal people’s aspiration for
land. I do not want to encourage a conversation about
that either here or in the public domain, because
Aboriginal people should determine the scope of issues
that are important to them that may relate to this
process. There has now been a 12-year history of the
Aboriginal Heritage Act 2006 in Victoria. There has
been an eight-year history of the Traditional Owner
Settlement Act 2010. There has been the application of
the Native Title Act since 1992, or somewhere around
there. The world has not come to a standstill in relation
to the impact of land justice that has been achieved by
Aboriginal people. I do not want to give anybody
anywhere any encouragement to start a campaign
elevating fears about how this process may assist those
outcomes as appropriately determined by Aboriginal
communities about their aspirations.

Mr Finn interjected.
Mr JENNINGS — Yes.
Clause agreed to.
Clause 25
Ms CROZIER — Minister, clause 25(1) states:
The parties to the treaty process must commit to a treaty
process that, in an ongoing and sustainable manner, provides
material social, economic and cultural benefits for traditional
owners and Aboriginal Victorians.

Can you provide examples of what some of those
benefits might be in relation to the material social,
economic and cultural benefits?
Mr JENNINGS — I think I have given a lot during
the course of this committee stage in terms of
identifying what they may be. It may be support in
terms of better programs to support the outcomes that
Mr Finn was concerned about. It may be land justice
issues and support for guidance in relation to how land
justice may be achieved. It may be support and benefits
in relation to supporting Aboriginal traditional owners
assert their cultural practices and their involvement in
land use planning decisions. It may relate to the
opportunities for Aboriginal autonomy in relation to
funding streams of programmatic money that may be
provided to Aboriginal communities. It may be
opportunities for Aboriginal businesses to be supported.
Many of those things currently exist and anticipate
existing in the future, and they may be a feature of what
the Aboriginal Representative Body seeks to obtain
through these processes — or they may not. I do not
want to limit it by the examples that I have given, but
they are examples.
Ms CROZIER — Thank you very much for those
examples. You mentioned land justice guidance in your
answer just now, and you also mentioned involvement
in land use planning decisions. Would that mean that
for every one of the, say, 300 clans that are in Victoria,

Ms CROZIER — Thanks, Minister. I am not trying
to instil fear in anyone; I am just trying to understand
what this bill can do and how far it can actually extend.
You mentioned land justice. You mentioned three acts
that are already in place: the Traditional Owner
Settlement Act, the Aboriginal Heritage Act and the
national settlements act — I think those are the three
that you mentioned —
Mr Jennings — Native title, but I could have
mentioned the Crown land conservation act too. There
are a variety of acts that currently relate to land matters.
Ms CROZIER — Correct. What I was trying to get
at was whether this purpose, or those land justice
elements that you spoke of, would potentially impact on
the current situation with the acts that are in force in
Victoria at the moment. I was not trying to instil fear
but just trying to understand, as I said, the reach of this
and how far this could go, because it seems to me that
there is some uncertainty about the number of potential
treaties that could occur and what impact that would
have on local communities, landholders and others that
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may be overridden as a consequence — an unintended
consequence, but nevertheless a consequence — if we
do not fully understand what this proposed treaty will
do.
Clause agreed to; clause 26 agreed to.
Clause 27
Dr RATNAM — I move:
26. Clause 27, after line 5 insert—
“( ) The Treaty Authority must be—
(a) independent from all other parties to the treaty
process; and
(b) free from any actual or perceived conflict of
interest between the activities of the Treaty
Authority and any natural persons employed
or assisting in the performance of the
functions of the Treaty Authority, and the
outcomes of the treaty process.”.

This amendment specifies that the treaty authority —
the body that will oversee the treaty negotiations —
must be independent of all parties to the treaty process
and free from conflicts of interest. We believe this is
essential to the integrity of the process and that this
needs to be stated from the outset. The standard of
anti-corruption measures must be extremely high in
such an important process. There can be no room for
any perceived conflicts of interest. In practice we
realise that this is likely to mean that no traditional
owners in Victoria could sit on the authority, but that
does not mean that Aboriginal people from other parts
of Victoria could not, and we hope that they will. We
note that the government went some way to adopting
this amendment by including a provision clarifying that
the treaty authority would be free from direction or
control of the minister. My question to the minister
relating to this amendment is: why did the government
choose not to specify that the treaty authority should be
free of conflicts of interest in relation to the outcomes
of the treaty process?
Mr JENNINGS — I imagine that the reason why
this specific phrase was not referred to is that it does
create the potential for a benchmark to be created that
then may mean that any actions that the treaty authority
undertakes could be subject to an argument that could
go to the courts in relation to the nature of that conflict.
For instance, and again I offer this not in denial of the
view of Aboriginal people who continue to not
recognise the sovereignty of the state — those people
exist in the community now — if somebody is on the
authority at the decision of the minister of the day,
because that person is a nominee of the state, in effect, a
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first-principle argument can be mounted that they have
a conflict of interest because they have been appointed
by the state. Again, I am just giving you that example.
I appreciate the spirit and what I think is the intent of
what you are arguing, but there is a potential legal
exposure and a logical conclusion, for those who do not
recognise the state, to use that as a way to potentially
stop any of the mechanisms of the treaty, because they
could identify that or they could identify the fact that
somebody does know or does not know Aboriginal
communities, or that somebody has land or a vested
interest that may be perceived to be somehow at risk,
and then somebody may challenge that. You can
actually attack it from a variety of interests. Now, the
intention is that we have people who are sufficiently
mature, knowledgeable and who can act independently
and act with integrity. That is what we want and that is
what I hope we achieve. I have hopefully explained to
you why we did not put the absolute black-and-white
test in.
Amendment negatived.
Ms CROZIER — Minister, this clause relates to the
Aboriginal Representative Body and states that the state
and the body must work together to establish the treaty
authority by agreement. The reference to the state I
assume is a reference to the government on behalf of
non-Aboriginal Victorians?
Mr JENNINGS — The state being the state.
Ms CROZIER — The state being the state. So
given this, my question relates to what consultation
sessions were run with non-Indigenous Victorians on
the treaty process, and where and when were these
held? Was there any consultation process undertaken
with non-Indigenous Victorians?
Mr JENNINGS — I do not believe so, but what I
do know is that by the time that this mechanism has
come into play there will be significant community
education and information about the treaty process.
Ms Crozier — We’ve got those billboards now.
Mr JENNINGS — And how are you going with
those?
Ms Crozier — Well, you tell me.
Mr JENNINGS — What I am saying to you is that
there is a communication method that has been
carefully considered by representatives of the
Aboriginal community to try to stimulate an increased
awareness in the broader community about Aboriginal
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people who live in Victoria so they have the
wherewithal to ask questions about what it means, what
is the lived experience of Aboriginal people and for
them to embark upon a learning process of engagement.
Then beyond that there will be ongoing education that
supports the involvement of the people of Victoria in
relation to the role that the state will play. Indeed there
have been some additional resources and support
provided to Reconciliation Victoria, which is a
longstanding organisation, designed to try to breach the
distance between knowledge and appreciation of the
cultural heritage of this land and respect for Aboriginal
people and the shared knowledge and history that
non-Aboriginal people may come to respect Aboriginal
people for and to find ways in which we can celebrate
our collective capability. Reconciliation Victoria will
continue to be supported to provide that additional
frame for, we would hope, the Victorian community, in
this context, to become more involved, to become
aware and to understand the significance of the treaty.
Ms CROZIER — Minister, I would suggest the
vast majority of Victorians have no clue about the
treaty process, and not even all Indigenous Victorians
know the full extent of what you are proposing this
evening and what we are debating. You have said there
has been no consultation process whatsoever
undertaken with the non-Indigenous community thus
far, and you have just stated that there will be
educational support programs through, I think you
mentioned, Reconciliation Victoria. Will there be any
other education or information provided outside
Reconciliation Victoria, and if so, with whom and when
will those information sessions be commencing?
Mr JENNINGS — It will be incumbent upon the
state of Victoria to appropriately support it, but the
irony of your question now, given where you started
earlier today, is to actually say that we should not
proceed with Victoria embarking upon this process
because you believe in the commonwealth process. Has
the commonwealth engaged in any shape or form with
the Australian population in the form that you are
expecting the Victorian government to have achieved
up until now, even though I have outlined a number of
measures that we have actually taken and our
commitment? Whether you like the communication
tool or not, it exists, and the model that you default to
has no elements of that engagement.
Ms Crozier — What model do I default to?
Mr JENNINGS — You default to the
commonwealth model. That is the argument that you
have mounted in the second-reading debate and in the
committee stage.
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Mr Finn interjected.
Ms CROZIER — That is exactly right, Mr Finn.
Mr Jennings — They’re still digging.
Ms CROZIER — No, because the joint
parliamentary committee has not come to its
conclusions, and that will be concluded in November.
With all due respect, do not put words into my mouth. I
am just trying to understand what your process is
according to this bill. I would still like to know what the
resources are that will be attributed to Reconciliation
Victoria — how much? What will that mean both in
personnel and financial means to communicate to the
rest of Victoria on this process?
Mr JENNINGS — Well, I am very pleased that
you are demonstrating that you want to embrace this at
every turn. When you are given an opportunity to
embrace the idea in terms of reconciliation, of
advancing agreement with Aboriginal people to give
Aboriginal people perhaps some degree of
encouragement —
Ms Crozier — On a point of order, Acting
President, we have been going on for some hours in a
very respectful manner, but I have every right to ask
these questions, and the minister is —
Mr Jennings interjected.
Ms Crozier — Well, you are, but you are sort of
belittling in terms of your answers. I am trying to
understand clause 27, which states how it relates to the
representative body and what consultation was
undertaken. You have just confirmed that there was no
consultation with the non-Indigenous community of
Victoria, and I am trying to understand what you are
planning to do now in relation to communicating to the
rest of Victoria on this treaty process. I stand by my
views that it should be done from a federal perspective.
I am not changing that, but I am trying to understand in
the process of the committee stage of this debate what
you are trying to do, and it is clear that you have not
communicated clearly and perhaps you do not know.
The ACTING PRESIDENT (Mr Elasmar) —
Order! Thank you, Ms Crozier. A point of order is not a
debatable issue. And a second issue, Ms Crozier, is that
you are talking about funding and how much money,
but not about clause 27. Minister, would you like to add
anything?
Mr JENNINGS — Not really.
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The ACTING PRESIDENT (Mr Elasmar) —
Thank you. Are there any further questions on
clause 27?
Ms CROZIER — Yes, because the minister has
failed to answer. He just said he was going to support
Reconciliation Victoria and provide them with
resources. I want to know what that is, how much
financial component that is —
The ACTING PRESIDENT (Mr Elasmar) —
That is not under clause 27, Ms Crozier. That is what I
am trying to tell you. We are dealing with clause 27.
Are there any further questions?
Ms CROZIER — Yes, I still have not had a
satisfactory answer, I do not believe, from the minister
in terms of the resources.
The ACTING PRESIDENT (Mr Elasmar) —
Minister, I believe you have given some answers, but I
just want to close that clause. Are you happy to add
anything, or are you just comfortable with what you
have said?
Mr JENNINGS — I am happy to provide the
member with some answer at some point in time, but it
is not relevant to clause 27.
Clause agreed to.
Clause 28
Ms CROZIER — Minister, clause 28(3) states:
In the performance of its functions the Treaty Authority is not
subject to the direction or control of the Minister.

So I am assuming that like any other authority it will
have its independence, but in the first part of clause 28
it is talking about:
facilitating and overseeing treaty negotiations;
administering the treaty negotiation framework;
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out in this bill. All of those activities are designed to
provide the appropriate information and facilitation for
proceeding with a negotiation to settlement, which
includes dispute resolution and involves other activity.
It may well be from time to time that this provision
provides an ability, if there is a need, to identify what
function it may undertake to assist the process in
proceeding. For instance, although I am a bit reluctant
to go there, it could be that the issue that you are asking
me about, which is in fact a mass communication
within the Victorian community more broadly around
where the treaty process is up to, may be something that
they could take some responsibility for. Those things
could be an outcome if it was deemed to be necessary.
Clause agreed to; clause 29 agreed to.
Clause 30
Dr RATNAM — Clause 30 incorporates an
amendment from the government outlining what should
be discussed in treaty negotiations. In the government’s
amendment there are some good, albeit very broad,
elements listed. Having said that, we are concerned that
while the amendments recognise self-determination, it
has not been explicit about key elements of a treaty
with respect to culturally appropriate powers of
decision-making or an opportunity for Aboriginal
people to control their own affairs, including the right
to self-governance. Without such elements an
agreement cannot necessarily be considered a treaty.
The explanation also has some very broad statements
that the Greens believe need further clarification. The
clans and First Nations need to know that the treaty is
not just about changing a few names of places and
setting up a compensation fund, it is about economic
and political rights and meaningful change. There is no
better way to establish this than including them in the
bill. Because the statements are quite general I have got
a couple of questions that seek greater clarity.

providing for resolution of disputes in treaty negotiations …

My first question is: what exactly does the government
mean by:

carrying out research to support treaty negotiations and the
administration of the treaty negotiation framework.

promote the fundamental human rights of Aboriginal peoples,
including the right to self-determination.

It also states that it will provide additional functions to
those specified above. Could you outline what you
believe any additional functions may be other than
those ones that I have already outlined?

Mr JENNINGS — I have a sneaking suspicion that
you might have preprepared that question in
anticipating a very long committee stage of this bill. I
think there is a lot of evidence that perhaps I have put
on the record in relation to some of the outcomes and
the desire for Aboriginal people to have a greater sense
of control and determination of their destiny on one
side of the equation, and a need for some enlightenment
on the other side of the equation and a generosity of

Mr JENNINGS — The additional functions by and
large are in terms of being beyond the description that
you have outlined, and you have actually read into the
transcript what the range of activities are that are called
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spirit in relation to allowing and supporting that to
occur. They are the sorts of things that I would actually
anticipate underpinning what we need to achieve to
support the philosophical concern and the intent that
underpins your question.
Dr RATNAM — Thank you, Minister, and I
acknowledge that a number of things have been
canvassed more broadly, but we believe it was
important to ask the question for clarification because
we are concerned that some of the statements in the bill
are quite broad. My second question is: what does the
government envisage are the types of things that could
be negotiated within the scope of self-determination?
For example, could seats be reserved in Parliament for
first peoples of Victoria as they are in New Zealand,
could the Aboriginal affairs portfolio be reserved for
Aboriginal MPs and could an Aboriginal advisory body
established to advise a minister for Aboriginal affairs?
Mr JENNINGS — Yes, all of those things could be
an outcome, but ultimately it is a matter of whether the
Aboriginal community believe that that is something
that they see as an appropriate outcome. I will not share
my personal view about the upsides and downsides of
actually being a minister for Aboriginal affairs, or an
upside or a downside of being a minister for anything.
In fact sometimes you might be disappointed with what
you wish for. Importantly it is a matter of what
Aboriginal people want to determine to be the
appropriate scope, and for us to find a way of agreeing
to it, for it to be meaningful and for it to make a
difference.
Dr RATNAM — I have got a couple of questions
relating to the preface around enhancing the laws of
Victoria. How exactly do you envisage that the treaty
can enhance the laws of Victoria and what might that
involve? And I might ask as a supplementary question
to that: can the minister guarantee that the statement
‘enhance the laws of Victoria’ may not be interpreted to
have the perverse impact of limiting the ability of a
future government to negotiate changes to the Victorian
constitution or laws as part of treaty negotiations?
Mr JENNINGS — The answer is no. I remember in
2006 a piece of legislation I introduced into the
Parliament amended the preamble to the Victorian
constitution to recognise the first peoples of Victoria.
Virtually no Aboriginal person knows that or
appreciates that because it has made no tangible
difference to their life. What I am actually indicating to
you is that there is potential for law changes to have
sometimes great meaning and sometimes little
meaning. Ultimately, at the end of the day, in terms
again of pieces of legislation that I have been associated
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with — the cultural heritage act or the Traditional
Owner Settlement Act — I think that they make a
difference. Amending the constitution would not have
been enough. Those acts make more of a difference.
What I am indicating to you is that through this process
we might identify a number of other laws that either
exist or do not exist or may be modified in the future to
achieve a progressive and enlightened outcome for
Aboriginal people. That is what we hoped for here, and
we should not actually read down what is the
narrowcasting of the existing structures of laws. In fact
we should embark upon it — whether it is about laws,
programs or tangible outcomes that you can see in
communities around you every day — and we should
not limit the scope and the aspiration of what
Aboriginal people should be saying.
Dr RATNAM — Thank you, Minister. My next
question goes to the need for more specificity,
particularly in subclauses (e) and (f). There are a
number of statements there about the treaty bringing
pride to Victorians and having a positive impact for
Victoria. They are quite broad, so we are quite
concerned that they could become meaningless because
they are so broad. Are you able to provide more
specifics around what some of the core drivers will be
in relation to those goals in subclauses (e) and (f)
particularly?
Mr JENNINGS — On a number of occasions
during the course of my contribution today I have given
a couple of examples of my view on this subject. My
view is not the most important in any shape or form,
but I am proud to have actually spent time with
Aboriginal people to appreciate their circumstances. I
feel a better person because of that, and I feel enriched
by that. As much as I may be stressed by the
circumstances and the shared experience that I have
actually been exposed to in working with Aboriginal
people, I feel a better person. My family feels better for
that knowledge. My sense of the strength of Victoria
will be enhanced if this legislation passes and we do
give meaning to the expectations, and I would want our
citizens to feel good about that. I would want everyone
to feel good about it.
Ms Crozier — They don’t know about it.
Mr JENNINGS — Well, let’s work together to
actually let them know about it. Let’s work together on
that.
Mr Finn — How about you start with us?
Mr JENNINGS — Well, that is what we are trying.
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Mr Finn — Keep going. You might get there
eventually.
Mr JENNINGS — We will be out there sharing the
message together shortly, and we will feel better for it
and hopefully our community will feel better for it. I
just think we are all enriched. If all our citizens are
participating in social and economic life, their cultural
heritage is respected and they actually feel confident in
the community relationships around them. Everybody
is lifted through that.
Dr RATNAM — I have a final question regarding
this clause. Minister, how would you envisage the
treaty process might recognise historic wrongs, address
ongoing injustices and hopefully heal wounds of the
past, and what form could this take?
Mr JENNINGS — I think all of us in one way or
another have touched on our different knowledge.
There are some aspects of our knowledge that we share
and some aspects on which we clearly differ
significantly in relation to the gravity and appreciation
of those aspects. I am hoping that everyone in our
community can get the opportunity to recognise how
Victoria will be stronger if in fact we address our
history, are mindful of our history, come to terms with
it, say sorry when we need to say sorry, make a —
Ms Crozier — We’ve said sorry. Kevin Rudd said
sorry.
Mr JENNINGS — Kevin Rudd said sorry for the
stolen generations. There are other aspects of history
that people could say sorry for. There is nothing wrong
with saying sorry. There is nothing wrong with it.
Sometimes it is disingenuous, can I say.
Mr Finn interjected.
Mr JENNINGS — One thing that is for certain is
that I am not going to ask you to say sorry. I am never
going to ask you. What I am calling out is that if we
want communities to be stronger and more united, they
have to acknowledge the history, they have to learn
from the history and they have to guarantee never to
repeat it, and then we are all better for it.
Ms CROZIER — Minister, I am following on from
Dr Ratnam’s comments because she touched on some
of the areas in clause 30(3) that I want to speak to you
about, including subparagraphs (a) to (i). I am not going
to read them all out. Actually, I will read them out
because I think it is important that those people who are
watching understand what I am speaking about.
Subclause (3) states that:
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The Aboriginal Representative Body and the State must
ensure that the treaty negotiation framework provides for the
negotiation of a treaty or treaties that—
(a) recognise historic wrongs; and
(b) address ongoing injustices; and
(c) help heal wounds of the past; and
(d) support reconciliation; and
(e) bring pride to Victorians; and
(f)

have positive impacts for Victoria; and

(g) promote the fundamental human rights of
Aboriginal peoples, including the right to
self-determination; and
(h) acknowledge the importance of culture to
Aboriginal identity; and
(i)

enhance the laws of Victoria.

What I am trying to understand here is: we know we
have the potential to have a treaty or multiple treaties,
but how will you justify all of those different elements
which are quite specific but could mean different things
to different people? Particularly if we have got multiple
treaties, ‘address ongoing injustices’, for instance,
might mean something to one particular clan but it
might be different for another group or another clan. As
subclause (3) says, the Aboriginal Representative Body
and the state must ensure that the negotiation
framework provides for all of those elements from
subparagraphs (a) to (i) in a treaty or multiple treaties
that could potentially arise.
Mr JENNINGS — For anybody who is having to
endure the public record and listen to my voice, just
remember the subparagraphs (a) to (i) that you have just
listed. The Aboriginal Representative Body and the
state must ensure that whatever they talk about must
include the opportunity for those issues to be addressed.
You cannot actually enter into a discussion on the basis
that you can deny anybody the right to raise a matter
that they may think is relevant in relation to
subparagraphs (a) to (i). The ‘must ensure’ part is about
when we sit down at a meeting to run through the items
that we need to discuss or the relevant issues that you
want to discuss. People have the opportunity to identify
an issue within those categories and they will not be
denied the opportunity to talk about it to see if we can
reach an agreement about it, or in fact there can be a
recommendation coming from the Aboriginal
Representative Body and the authority in relation to
how those matters could be pursued. That is what the
‘must ensure’ is. You cannot say, ‘You can’t talk about
that because it’s ruled out. It’s not included here’.
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Ms CROZIER — Okay, thank you, Minister.
Thanks for that answer. I just reiterate the point that
people’s interpretations will differ.
Mr JENNINGS — Yes, they will.
Ms CROZIER — ‘Bringing pride to Victorians’ for
one person might mean something quite different to
somebody else — but anyway, I will move on.
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I would hope that most adults in Victoria would have
thought about this issue —
Ms Shing interjected.
Mr JENNINGS — Sixty-two per cent, I have been
told by a survey, indicate that not only have they heard
about the idea but they actually think it is a good idea.
Ms CROZIER — Which survey is that?

I will stay on this clause because it does relate to the
treaty negotiation framework — the overall
framework — and from the previous answers that you
have given it is clear that less than a quarter of adult
Aboriginal people have been consulted. Even that
figure is not solid. It is rubbery, I suppose you could
call it. There has been no real consultation with the
non-Indigenous community, so how did we arrive at a
situation where we have a bill presented that outlines a
framework when there has been so very little
community consultation on this topic at all, let alone the
structure? Shouldn’t this consultation have been done
prior to a bill outlining a structure being introduced into
the Parliament? It goes to my point before about how
we have not had that consultation process and how the
vast majority of Victorians have no clue about this bill
or what a treaty is going to mean to Victorians.
Mr JENNINGS — What this bill does is it takes an
emerging conversation and emerging knowledge and, I
have to say to you, an unmet movement that has not
been recognised —
Ms Crozier — Sorry, an unmet what?
Mr JENNINGS — A movement towards treaty.
Ms Crozier — A movement?
Mr JENNINGS — A movement — a grassroots
movement. In fact it may well be that in the circles you
move in you actually do not have anybody — any
friends, anybody that you went to school with or
anybody in a workplace — who has over the course of
your engagement with them thought that treaty was an
important idea or that there were unresolved issues.
You may be one of those people, but I doubt you
probably are. I think you have probably met somebody
who has an interest in —
Ms Crozier interjected.
Mr JENNINGS — Yes, okay. So I actually say that
is why it has spread in the community. You are actually
saying that we are embarking upon a process where
there is no back story or knowledge or thought about it.

Ms Shing — The JWS survey, 2017.
Mr JENNINGS — The thing about it is that I was
texted about that issue some time ago too, so I might
have known it, but it was just called out beyond me.
What I am indicating to you is that your comment is
that nobody knows about it, nobody cares about it and
in fact it is a sleeper in the community and there is
going to be a rude awakening.
On the point about not understanding it, in fact
probably most Victorians are happy that they do not
understand what happens in the Parliament. They
probably do not spend much of their time thinking
about how legislation works. If there is anybody who is
sufficiently interested in the community at this minute,
my point to you is: this piece of legislation is about
allowing and supporting Aboriginal people to have a go
in relation to identifying what they think will build a
better future, and that is all it does. It does not actually
predetermine the outcome of what that means. It
actually says, ‘Welcome. Let’s actually work on this.
You provide the leadership, and we’ll see how far along
this path we can go’. That is what this legislation does.
Clause agreed to; clauses 31 to 34 agreed to.
Clause 35
Dr RATNAM — I move:
27. Clause 35, after line 5 insert—
“( ) The self-determination fund must be—
(a) established within 30 days of the day the
Aboriginal Representative Body is declared;
and
(b) adequately funded to achieve the purposes
specified in section 36.”.

The Greens believe that the self-determination fund
would be strengthened and protected from any changes
in government or government policy if a time frame
and statement regarding the funding being adequate to
achieve its purposes were included in this section. As it
stands, who knows when the fund could be established,

ADVANCING THE TREATY PROCESS WITH ABORIGINAL VICTORIANS BILL 2018
Thursday, 21 June 2018

COUNCIL

given the current opaque provisions, or it could be very
poorly funded. Unlike the government, the clans and
First Nations of Victoria are not funded or powerful; in
fact many people live in poverty or are close to the
poverty line. These communities need surety that there
will be resources to properly participate in the treaty
process, and for those reasons we are moving this
amendment.
Mr JENNINGS — I just indicate that it is just one
amendment in a series where we are not philosophically
opposed. We actually think the mechanism and the
scale and the way in which the fund operates will be
something that the community leads after it has been
facilitated by this piece of legislation.
Amendment negatived; clause agreed to.
Clause 36
Ms CROZIER — Minister, I just want to get some
understanding about the self-determination fund, and I
note that clause 36 states the purpose of the fund. In the
minister’s second-reading speech she said:
The purpose of a self-determination fund is to support
Aboriginal Victorians to participate in the treaty process on an
equal footing with the state, and to provide an independent
resource base that supports Aboriginal Victorians to freely
pursue self-determination and be empowered to build
capacity, wealth and prosperity.

Could you provide to the committee what the minister
meant by the treaty process being ‘on an equal footing
with the state’ in relation to the self-determination
fund?
Mr JENNINGS — I think that is a philosophical
and a moral framing rather than being anything else that
actually means something in terms of institutional
framing, because clearly the state is a very large
apparatus with lots of resources and lots of institutions
that apportion to it. Part of the aspiration for Aboriginal
people is that they improve their standing before the
law, their access to resources and their access to
programs that lead to better outcomes. A rights-based
approach recognises Aboriginal people’s standing in
terms of trying to reposition and equate the negotiating
levers that are available to either side. Even though
clearly the resources and institutional levers that the
state has are comparatively large and disproportionate
to those that are in the control of Aboriginal people, we
are trying to design a process to remedy that imbalance
in the method by which we relate to each other.
Ms CROZIER — Thank you, Minister. So how
will this fund be established, who will oversee it, where
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will the funds come from and how much will the
establishment fund consist of?
Mr JENNINGS — The answer to your question in
relation to how big it is has not been determined. The
method by which —
Ms CROZIER — Is there a reason for that?
Mr JENNINGS — The reason is similar to many of
the issues that I have discussed in the context of the
amendments from the Greens about whether we want to
be pre-emptive and to assess what the limit of the
financial contribution of the state may be to the fund or
the mechanism by which the fund would be distributed.
It is clearly the intention that the state would have an
identified budget line item or an allocation that would
be evident in budgetary processes to indicate that the
creation and the management of the fund would be
through an appropriation mechanism. Beyond that, in
terms of its scale and the way in which it operates in
conjunction with decision-making, the programs and
other outcomes that it supports, we will await advice
about the relative importance of the distribution of that
and the method, which will come through the
Aboriginal Representative Body in terms of what that
may look like and its scope.
Ms CROZIER — Thank you, Minister. Just to
clarify about the administrative body that you just
spoke of and the advice that the government will
receive —
Mr JENNINGS — Sorry. When I say ‘advice’,
what I am indicating to you is that, if you think about it,
there are two elements to it effectively. One is that in
parallel with the treaty process there will be
consideration of the introduction of a fund that will
assist in outcomes that actually may support the treaty
process but also may support other outcomes outside
the treaty process, and that will be running in parallel
with the consideration of the treaty outcomes.
The reason why I say ‘advice’ is that it is advice in that
instance from the representative body about the scope
of those funds, the distribution of them, the control over
those funds, the support and how, inside and outside the
treaty process, that funding should be allocated.
Ms CROZIER — Thank you. You are actually
highlighting those issues that I want to understand with
more clarity — the scope, the distribution, the support
and the control of the fund — because if we have got
the body operating in about a year’s time, then it does
need some mechanism, as you say, to be able to set up a
fund. You cannot just go and open up a bank account; I
mean, it is going to need a significant budget line item,
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which you spoke of, or an appropriation from the
budget to be established and to be overseen. I want to
understand what advice the government has had in
relation to a potential amount that this fund would
commence with in the first instance.
Mr JENNINGS — In my previous answer I
indicated that we do not want to prejudge that.
Obviously within government there will be some
consideration of budget capacity and the importance
that the allocation of the resource to support Aboriginal
communities may have in relation to the fund. Already
there is, as you would appreciate — even though there
is a huge question mark about the efficacies of many of
the programs that the state has funded over the years —
a significant investment of public money, state and
commonwealth, in relation to Aboriginal programs, so
there is quite a large existing base of programmatic
money, whether it be in health or in education or —
Ms CROZIER — But we are not talking about that
money, are we?
Mr JENNINGS — No.
Ms CROZIER — It is a separate amount of money.
Mr JENNINGS — No, I am placing it in a spirit of
encouraging you to think about what might be the
breadth of activities of the state that already relate to
Aboriginal communities and thinking about the fact that
there could be recommendations that, with certain
allocations of money that may be part of programmatic
money — in fact I am not prejudging this; I am just
giving you the example rather than prejudging it — it
could well be that money that is spent in health could
actually be argued by the representative body to be
more appropriate to be under the auspices of the
Aboriginal community-controlled health organisations,
as an example, and it could make a contribution.
I am giving you that by example, not to prejudge what
the scope and the quantum of the funding arrangements
may be. That is a matter for the consideration of the
representative body and what will be their advice in the
instance about what will be a tangible, meaningful
allocation of money and the preparedness of the state to
support that depending upon budget capacity. That will
be a serious consideration, and I am not prejudging
what that might be in terms of the number of dollars or
the scope and the distribution method, because that is
going to be advised to us by the Aboriginal
Representative Body.
Ms CROZIER — Minister, I understand you
cannot pinpoint an exact amount, but from what you
have just described it could be potentially a very, very
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significant amount of money. We are not just talking
about a small budget line item; we are talking about an
open-ended requirement, because as you said, it will
depend on the scope of that body and the advice that
you get. In the last clause that I was discussing with you
in relation to the framework and where the body and
the state must ensure that all those paragraphs, (a) to (i),
as you said, had the opportunity to be included, I think
were your words —
Mr Jennings — No, that’s okay.
Ms CROZIER — My point is that if this
self-determination fund body is set up and, as I
previously stated to you, we have got multiple treaties
going on but the advice coming from all of these bodies
is about different issues, as I previously explained could
be a real possibility, some might say, ‘We want
compensation to help heal our wounds’, as highlighted
in clause 30(3)(c). Would that self-determination fund
be a compensatory mechanism to provide for those who
feel that they do want some compensation for the past
wrongs, as has been highlighted in previous clauses? Is
that a possibility that this self-determination fund could
carry out? That is what I am asking.
Mr JENNINGS — You know the answer to that
question because in fact I have said that I will not
predetermine what the scope may be.
Ms CROZIER — But it is a yes.
Mr JENNINGS — Yes, that is right, of course it is.
In fact the state of Victoria has just entered into a
national redress scheme to actually deal with
compensation for people who have suffered at the
hands of institutional abuse.
Ms CROZIER — I am aware of that.
Mr JENNINGS — I know you are. I do not really
want to limit your career, but it might have been the
highlight of your career so far in terms of the report that
you brought into Parliament. The state already does
look at redress in a very meaningful way, and there will
be many, many people in the Aboriginal community
who get access to that redress scheme for the atrocious
actions that they have been the victims of. So the idea
of redress and compensation should not be prematurely
excluded in any shape or form, because there are many
areas where Aboriginal people have suffered greatly at
the hands of institutions and other outcomes of our
community, so we should be open to that. Personally I
will be surprised if in fact that is the major area of
allocation. In fact I think there will be many, many
other aspects of programmatic and other support that
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come forward as appropriate investments. I am not
limiting them.
Ms CROZIER — Thank you, Minister. I suppose
that was one area. I look at clause 36(2) and it does say:
… include purposes additional to those specified in
subsection (1) by agreement.

So I am assuming, as we have just discussed, it could
be redress, it could be compensation. I do not know
what Ms Shing said to you, but I think these are really
important questions because —
Mr Jennings — No, just because of what you might
have perceived at one stage as my narkiness you should
not assume that that is an ongoing issue.
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The ACTING PRESIDENT (Mr Elasmar) —
Dr Ratnam, I know you have got some amendments to
this clause. Amendment 28 has already been tested, so I
ask you to move your amendment 29.
Dr RATNAM — I move:
29. Clause 36, after line 11 insert—
“( ) supporting mapping of the genealogy of Clans—
(i)

in order for Aboriginal people to fully identify
and connect to their cultural heritage and
Clans; and

(ii) for better participation in the treaty process;”.

Ms CROZIER — Thank you, because I do think it
is important that we understand just how far this will
go. I still do not have a clear view who will be
overseeing this fund, how it will be run or how it will
be managed. I am not sure that it has been explained
thoroughly as to who will manage this fund. Is it set up
like a future fund, for instance? Is that the sort of
mechanism that the government has in mind or that has
come up in the discussions that you have had with the
various Aboriginal parties? You have had lots of
discussions, and clearly this issue would have come up
in those discussions. You have said that you have had
extensive consultation. I am just wondering if you
could give the committee an understanding of what this
fund would look like.

This amendment seeks to specify a clear need for the
self-determination fund to support the mapping of
Aboriginal genealogy. While some resources have been
made available by native title and other processes for
this purpose, these funds have been problematic and
tied to those processes. There is still far more work to
be done to gather information from elders across the
state in order to paint a more comprehensive picture of
the clans, the nations and the ancestors that connect
them. Treaty negotiations cannot start for many clans
and nations until this work has been done and a fuller
picture of their cultural heritage can be established.
Therefore such funding cannot be an outcome of treaty
negotiations. It must happen before that. We feel that
this is an essential step in the treaty process and thus is
worthy of being stipulated from the beginning in the
fund’s purpose. I commend the amendment.

Mr JENNINGS — Let us go back in terms of what
we have discussed cumulatively within the committee
stage. What I have volunteered to you before is that the
proposed model is that the representative body would be
a company limited by guarantee and regulated by ASIC
and other forms of regulatory control. As you would be
aware, there are many, many community organisations,
of which this would be one, that enter into effectively
contractual arrangements with the state in terms of
achieving certain programmatic outcomes or the
allocation of money. It happens in virtually every area.

Mr JENNINGS — Just in case I have a brain fade
in a minute I want to foreshadow that I am going to
vote against this amendment. The reason I am going to
vote against this amendment is not that I want to
prevent the expenditure or do not see the importance of
this project. I do not want it in any way, shape or form
to be construed to mean that I am opposing that work
being undertaken. If it is determined by a representative
body that it is an appropriate program, I would support
it, just as I would support any other program that they
actually come up with.

Ms CROZIER — Would it be one fund?
Mr JENNINGS — At this point in time I would
expect it to be one fund. That is what I would expect it
to be, and it would be administered by the
representative body. They would be responsible for the
distribution, the effective expenditure of it and the
various accounting and financial reporting
requirements, as that company limited by guarantee,
and be subject to some form of contractual arrangement
with the state.

Amendment negatived.
Dr RATNAM — I move:
30. Clause 36, line 15, omit “prosperity.” and insert
“prosperity;”.
31. Clause 36, after line 15 insert—
“( ) supporting a process of truth telling of the history
of Victoria from the perspectives of Clans and
other Aboriginal Victorians.”.
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These amendments insert a second new purpose for the
self-determination fund. Amendment 31 states that a
process of truth telling about the true history of Victoria
must be funded. There is little awareness in the wider
community about Aboriginal culture before
colonisation or today. There is little knowledge of the
massacres, the frontier wars, the missions people were
herded into and the cultural annihilation that occurred.
Many Victorian people do not even know what a clan is
and could not name one. If a true treaty process is to
occur in Victoria, we must build an understanding of
what has happened and why a treaty is required, and we
must begin that process immediately so it does not
become a hindrance to the treaty negotiations. We do
not specify what the process should look like in this
amendment. All we do is capture the broad sentiment
amongst first peoples that the truth must be told.
Mr JENNINGS — We will not be supporting this
amendment for the same reasons I have outlined before.
Back in clause 30 we recognised that within the treaty
the activities of the Aboriginal Representative Body
and what is going to be promoted and acted on is a
fundamental recognition. Clause 30(3) includes:
(a) recognise historic wrongs; and
(b) address ongoing injustices; and
(c) help heal wounds of the past; and
(d) support reconciliation; and
(e) bring pride to Victorians …

That is the first five of 10. That is totally consistent with
the scope and the aspiration that you have just outlined,
in my view.
Amendments negatived; clause agreed to; clauses 37
to 44 agreed to.
Preamble
The ACTING PRESIDENT (Mr Elasmar) —
Dr Ratnam, I believe your amendments 34, 35, 36 and
38 to 42 have been tested, so I ask you to move the only
amendment left, which is 37.
Dr RATNAM — I move:
37. Preamble, page 2, omit “Victorian traditional owners
maintain that their sovereignty has never been ceded,
and” and insert “The State of Victoria recognises that the
Clans have never ceded sovereignty over the land now
known as Victoria. The State of Victoria recognises
that”.

The Greens believe it is not enough to state in the
preamble that traditional owners maintain their

Thursday, 21 June 2018

sovereignty has never been ceded. It is an important
symbol and act of good faith in the treaty process that
the state of Victoria recognise for itself that the clans
have never ceded sovereignty. For many of the first
peoples of Victoria seeing such a statement in this act
of Parliament would be very powerful and moving.
Such a statement would be a symbol of respect and
recognition. Whether or not Victoria is a sovereign
body does not mean it cannot recognise the sovereignty
of the first peoples of this land. State governments have
a lot of power and many responsibilities to their
citizens. When embarking on a process it is calling a
treaty process, acknowledging the sovereignty of the
first peoples is an important symbol. I sincerely hope
the government supports this change.
Mr JENNINGS — I know you do, and when I
oppose it it will not be because I doubt the sincerity or
in many ways the appropriateness with which this
would be a community expectation and something that
would be felt very deeply by Aboriginal people for all
the right reasons. The great problem from the
government’s perspective is that we have pretty clear
legal advice that in fact it does have a limiting effect on
our ability to enter into agreements that would
withstand the test of those who seek to actually
undermine its standing, because it would give rise to a
legal challenge which would perhaps make this
intention fall at the first hurdle. A state has limitations
on its ability to do what you are wanting it to do. I say
that with a heavy heart, but I am obliged to say it.
Committee divided on amendment:
Ayes, 5
Dunn, Ms
Pennicuik, Ms
Ratnam, Dr

Springle, Ms (Teller)
Truong, Ms (Teller)

Noes, 34
Atkinson, Mr
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr
Dalla-Riva, Mr
Davis, Mr
Eideh, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
Gepp, Mr
Jennings, Mr
Leane, Mr
Lovell, Ms (Teller)
Melhem, Mr

Amendment negatived.

Mikakos, Ms
Morris, Mr
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr (Teller)
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr
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Preamble agreed to.
Reported to house without amendment.
Report adopted.
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The right to privacy and reputation in section 13 of the
Charter;
The right to public life in section 18 of the Charter;
Cultural rights in section 19 of the Charter;

Third reading
Motion agreed to.
Read third time.

FLORA AND FAUNA GUARANTEE
AMENDMENT BILL 2018
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006, (Charter), I make this
Statement of Compatibility with respect to the Flora and
Fauna Guarantee Amendment Bill 2018.
In my opinion, the Flora and Fauna Guarantee Amendment
Bill 2018, as introduced to the Legislative Council, is
compatible with human rights as set out in the Charter. I base
my opinion on the reasons outlined in this statement.
Overview
The Bill amends the Flora and Fauna Guarantee Act 1988
(Principal Act) to promote Victoria’s biodiversity, enhance
accountability and transparency, and deliver effective
protection for native species and important habitats.
Most relevantly for the purposes of assessing compatibility
with the Charter, the Bill provides for the application of
critical habitat determinations and habitat conservation orders
over any land in Victoria, the use of a register to record
instruments issued under the Principal Act, and improvements
to the compliance and enforcement of the Principal Act. This
includes the expansion of inspection, seizure and evidence
gathering powers of authorised officers, the introduction of
infringeable offences, and increased penalties for breaches.
Human rights issues
The human rights protected by the Charter that are relevant to
the Bill are:
The right to freedom of movement in section 12 of the
Charter;

Property rights in section 20 of the Charter; and
The right to be presumed innocent in section 25(1) of the
Charter.
For the reasons outlined below, in my opinion, the Bill is
compatible with each of these rights.
Freedom of movement
Section 12 of the Charter provides for the right of every
person within Victoria to move freely within Victoria and to
enter and leave it and to have the freedom to choose where
to live.
Critical habitats and habitat conservation orders
Clause 15 of the Bill substitutes section 20 of the Principal
Act, which allows the Secretary to make critical habitat
determinations. Limits on when an area may be declared to be
critical habitat are in set out in new section 20(2).
Under new section 26, inserted by clause 20 of the Bill, the
Minister may make a habitat conservation order for the
purposes of conserving, protecting or managing any critical
habitat (being an area determined under substituted
section 20), or any area of Victoria that the Secretary
proposes to determine as critical habitat but in respect of
which a critical habitat determination has not been made. The
Minister must not make such an order unless the Minister
considers it is necessary to halt, prevent or repair damage that
has occurred, is occurring, or is likely to occur to the critical
habitat or proposed critical habitat, or to manage that critical
habitat or proposed critical habitat to ensure its conservation
or protection.
A habitat conservation order may (among other things)
restrict or prohibit activities and the use or development of
property within the critical habitat or proposed critical habitat.
An order may also require that a person proposing to
undertake an activity, land use or development obtain a
permit from the Minister. Additionally, an order may also
restrict or prohibit activities and the use or development of
property within an area that is outside the critical habitat or
proposed critical habitat if the activity, land use or
development is likely to adversely affect the relevant habitat.
To the extent that a habitat conservation order may limit the
freedom of movement of a person by imposing conditions
that restrict or prohibit movement or actions within a relevant
area, any such limitation is reasonable and justified within the
meaning of section 7(2) of the Charter. This power is an
appropriate management tool to ensure the protection of
habitats which may be essential to the survival of threatened
species. A habitat conservation order must not be made unless
the Minister considers that the order is necessary to halt,
prevent or repair damage that has occurred, is occurring, or is
likely to occur to the critical habitat, or to manage the critical
habitat to ensure its conservation or protection. New
section 29 contains a process for providing notice of the
making of such an order to relevant landholders, including the
opportunity to provide submissions.
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The Bill also provides a process by which a permit can be
obtained for a particular use or activity in an area subject to a
habitat conservation order. Additionally, under new
section 36, a person can apply to the Victorian Civil and
Administrative Tribunal for a review of a requirement or
prohibition contained in a habitat conservation order that
affects that person’s interests, a decision of the Minister under
a habitat conservation order that affects the person’s interests
or a decision of the Minister to suspend a licence, permit or
authority of that person. Further, a person can apply to the
Tribunal, under new section 37, for a declaration concerning
the validity of such a requirement, prohibition or decision.
In my opinion, the inclusion of the above measures in the Bill
means that any limit on the right to freedom of movement that
occurs due to the imposition of a habitat conservation order
will be a proportionate measure. I also consider that no less
restrictive means are available that would sufficiently serve
the protective purpose of the orders.
Accordingly, I consider that the Bill is compatible with the
right to freedom of movement under section 12 of the Charter.
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Entry with warrant by authorised officers
Consistent with the current position under the Principal Act, a
warrant must be obtained to enter a building that is occupied
as a residence. Only things named or described in the warrant,
or things that the authorised officer believes on reasonable
grounds are connected to the offence specified in the warrant
or another offence against the Principal Act or regulations,
may be seized. The Bill provides that an authorised officer
may only apply for a search warrant if the authorised officer
believes on reasonable grounds that there is, or may be within
the next 72 hours, on or in the building a particular thing that
may be evidence of the commission of an offence against the
Principal Act or the regulations.
In addition, the Bill inserts new provisions to ensure that a
search warrant for residential premises is executed under
appropriate circumstances. For example, new section CR
requires announcement prior to entry, unless the authorised
officer or person assisting the officer believes on reasonable
grounds that immediate entry to the building is required to
ensure either the safety of any person, or that the effective
execution of the search warrant is not frustrated.

Privacy
Section 13 of the Charter provides that a person has the right
not to have their privacy, family, home or correspondence
unlawfully or arbitrarily interfered with, and not to have their
reputation unlawfully attacked. An interference with privacy
will not be unlawful where it is permitted by a law which is
precise and appropriately circumscribed. Interferences with
privacy will not be arbitrary provided they are reasonable in
the particular circumstances, and just and proportionate to the
legitimate aim sought.

The entry with warrant power accordingly also does not
arbitrarily or unlawfully interfere with the right to privacy.
Inspection and evidence gathering powers
As well as powers of entry, authorised officers also have the
power to seize any thing (including a document) found at the
land, building or vehicle; examine or take copies of or take
extracts from documents that are seized or produced to the
officer; require samples to be given or take samples of
any thing.

Habitat conservation orders
Section 13(a) protects the right not to have one’s home
unlawfully or arbitrarily interfered with. It is possible that the
creation of a habitat conservation order and associated
restriction and conditions may interfere with a person’s home,
where that home is located on land that was subject to such
an order.
As discussed above, the habitat conservation orders serve an
important purpose, and the restrictions imposed by such
orders are proportionate to that objective. Additionally,
review can be sort of the orders. For these reasons, any
interference with privacy caused by the creation and/or
operation of a habitat conservation order would not be
arbitrary. Neither will such an order be unlawful, given that
the provisions are clear and proportionate.
Entry without warrant by authorised officers
Clause 29 of the Bill amends authorised officers’ existing
inspection and evidence gathering powers in section 57. Entry
without consent or a warrant is only permitted for land,
non-residential buildings and vehicles, and the powers of
authorised officers are appropriately restricted to only permit
seizure of any thing (including documents) where it is
necessary to prevent its use in the contravention of the
Principal Act and related instruments or to prevent its
concealment, loss or destruction. Further, entry without
consent or warrant may only occur at a reasonable time and
by reasonable means. Given these protections, and the fact
that there is no power to enter residential buildings, I consider
that the power of entry without warrant in section 57, as
amended by clause 29, does not limit the right to privacy.

To the extent that any of these items contain personal
information, these powers may result in an interference to
privacy. However, these powers relate to regulating the
Principal Act and protecting flora and fauna. Consequently, it
is unlikely that an item seized would contain personal
information of a kind that a person expects to remain private.
Additionally, the powers can only be exercised where an
authorised officer has lawfully exercised a power of entry
which, as discussed above, are themselves compatible with
the right to privacy. Accordingly, these powers do not limit
the right to privacy.
Publication of enforceable undertakings and agreements with
landowners
Clause 20 will insert new section 42 into the Principal Act,
which provides that the Secretary must ensure that a register
of critical habitat determinations and habitat conservation
orders is kept and maintained, which must include
‘agreements with landowners’.
Clause 37 inserts new Division 3A into Part 6 of the Principal
Act, creating a framework for enforceable undertakings. New
section 62E provides that the Secretary may publicise the
failure of a person to comply with a court order made under
new section 62D in relation to an enforceable undertaking.
New section 62I provides that the Secretary must maintain a
register of enforceable undertakings which must be published
on the Internet.
The publication of certain information on a register, and the
publicising of a person’s failure to comply with a court order,
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engages but does not limit the right to privacy and reputation
under the Charter.
Enforceable undertakings are voluntary. A person who enters
into an undertaking with the Secretary would be aware of the
framework in new Division 3A, including the enforcement
and publication provisions, and so would know that details of
the undertaking will be publicly available and that failure to
comply with a court order may be publicised. Publication of a
failure to comply with a court order may only occur after a
person has failed to comply with the enforceable undertaking,
a subsequent order of the Magistrates’ Court, and written
notice from the Secretary under section 62E (within 14 days
of being given the notice). A landowner who entered into
agreement would also be aware that the agreement would be
published. Public availability promotes transparency and
accountability in relation to enforceable undertakings more
broadly. Additionally, there is unlikely to be an expectation of
privacy regarding the kind of information published by virtue
of the operation of these provisions.
In my opinion, the publication of possibly personal
information by way of the operation of the enforceable
undertaking regime and the creation of a register of critical
habitat determinations and conservation orders do not limit
the right to privacy and reputation as they are neither unlawful
nor arbitrary.
Accordingly, the Bill is compatible with the right to privacy
under section 13 of the Charter.
Right to public life
Section 18(1) of the Charter provides that every person in
Victoria has the right to participate in the conduct of public
affairs.
Clause 9 amends section 8 of the Act which establishes the
Scientific Advisory Committee. New subsection 8(3B)
provides that a majority of members of the Committee must
be scientists who are not employed under Part 3 of the Public
Administration Act 2004. The amendment to section 8 may
operate to restrict some public servants from being members
of the Committee, and thus restrict the ability of such public
servants to participate in public life through participating on
the Committee. However, the restriction serves an important
purpose of ensuring the objectivity of the Committee
members. Additionally, at least 4 of the 9 scientists appointed
to the Committee can be public servants, so the restriction
will not operate to prevent all public servants from possible
appointment to the Committee.
Accordingly, any limitation on the right to public life under
section 18 of the Charter is reasonable and justifiable.
Cultural rights
Section 19 of the Charter provides for the rights of Aboriginal
persons to maintain their distinctive spiritual, material and
economic relationship with the land and waters and other
resources with which they have a connection under traditional
laws and customs.
The Bill maintains and makes amendments to offences in the
Principal Act which prohibit the taking of listed flora and fish
without approval, which on their face may be seen to restrict
the rights of Aboriginal persons to access flora and fauna
which have a connection to traditional laws and customs.
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However, the Bill maintains the existing exemption at
section 6A of the Principal Act that provides that where a
traditional owner group entity has an agreement under Part 6
of the Traditional Owner Settlement Act 2010, any provision
in the Principal Act that provides for an offence for carrying
out an agreed activity (other than section 32) does not apply
to a member of the traditional owner group who is bound by
the agreement, and who is carrying out an agreed activity, to
which that offence would apply, on land to which the
agreement applies.
As outlined in relation to the freedom of movement above,
the Bill provides for the application of critical habitat
determinations and habitat conservation orders over any land
in Victoria, which may restrict or prohibit activities and the
use of property within an area. The offence of failing to
comply with a habitat conservation order (section 32), is not
exempted by section 6A and continues to apply to traditional
owners carrying out agreed activities on land to which an
agreement applies under Part 6 of the Traditional Owner
Settlement Act 2010.
On their face, these powers may be seen to restrict the rights
of Aboriginal persons to access natural resources which have
a connection to traditional laws and customs.
However, the Bill will provide at new section 28 that, prior to
making a habitat conservation order in relation to critical
habitat that is within the area of land subject to an agreement
under Part 6 of the Traditional Owner Settlement Act, the
Minister must not make that order unless the Secretary has
taken all reasonable steps to reach agreement with the
relevant traditional owner group entity on alternative
measures for the conservation, protection or management of
the critical habitat.
Furthermore, clause 6 of the Bill provides for new decision
making principles including the requirement that a decision,
policy, program or process undertaken under the Principal
Act gives proper consideration to the rights and interests of
traditional owners by acknowledging the cultural and spiritual
connections to land, biodiversity and resources through a
relationship with country; by supporting participation in
decision-making; and by facilitating access to biodiversity
and providing opportunities for economic advancement.
Consequently, in applying critical habitat determinations and
habitat conservation orders over land that may potentially
restrict the cultural rights of Aboriginal persons the
decision-maker will be required to give consideration to those
rights and interests.
In my opinion the Act’s offences and application of critical
habitat determinations and habitat conservation orders do not
unjustifiably limit the rights of Aboriginal persons to maintain
their distinctive spiritual, material and economic relationship
with the land and waters and other resources with which they
have a connection under traditional laws and customs.
Accordingly, the Bill is compatible with cultural rights under
section 19 of the Charter.
Property rights
Section 20 of the Charter provides that a person must not be
deprived of his or her property other than in accordance with
law. This right requires that powers which authorise the
deprivation of property are conferred by legislation or
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common law, are confined and structured rather than unclear,
are accessible to the public, and are formulated precisely.
Expansion of inspection and evidence gathering powers of
authorised officers
Clause 29 of the Bill amends authorised officers’ existing
inspection and evidence gathering powers under section 57 of
the Principal Act.
These amendments empower an authorised officer to seize any
thing found at the land, non-residential buildings or vehicles
for the purpose of preventing its use in the contravention of the
Principal Act, regulations and specified instruments, or
preventing the concealment, loss or destruction of the thing.
An authorised officer may also take samples of any thing
found at the land, building or vehicle in respect of which the
authorised officer suspects that there has been a contravention
of the Principal Act or specified instrument.
An authorised officer may only exercise these powers when
doing so is necessary to investigate compliance with the
Principal Act or relevant instruments. Further, under new
section 57E, the authorised officer must provide a written
receipt for the item seized and must take reasonable steps to
return the item if the reason for its seizure no longer exists. As
described above in relation to the right to privacy, the Bill
strengthens the framework for obtaining and executing a
search warrant for residential premises to ensure they are
limited to appropriate circumstances. In my view, the powers
of authorised officers are appropriately circumscribed to only
permit seizure of items necessary to investigate compliance
with the Principal Act, ensuring that the important
conservation objectives of the Principal Act are protected.
New section 57I also provides for the disposal or destruction
of seized flora or fauna by order of a court, if the court is
satisfied that the person was not authorised to possess the
flora or fauna, or of any other thing if the owner of the thing
cannot be found.
Habitat conservation orders
As outlined in relation to the freedom of movement above,
habitat conservation orders may prohibit or restrict land use
and development within a critical habitat, proposed critical
habitat, or outside the relevant habitat if the land use or
development is likely to adversely affect the habitat.
To the extent that a habitat conservation order may apply to
private property to limit a person’s property rights, any such
limitation is reasonable and justified as this power is an
appropriate management tool to ensure the protection of
habitats essential to the survival of threatened species.
Additionally, the Bill provides at new section 39 for
compensation to be paid for financial loss suffered as a
natural, direct and reasonable consequence of the making of
the order where the order affects an existing use right under
the Planning and Environment Act 1987 or an authority
granted under another Act.
These provisions do not infringe the right to property because
any deprivation of property that may occur as result of
making a habitat conservation order is clearly provided for by
law and will occur for a legitimate purpose, being to achieve
important conservation objectives.
Accordingly, the Bill is compatible with the right to property
under section 20 of the Charter.
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Right to be presumed innocent
Section 25(1) of the Charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law. This right is relevant
where a provision shifts the burden of proof onto an accused
in a criminal proceeding, so that the accused is required to
prove matters to establish, or raise evidence to suggest, that
they are not guilty of an offence.
Evidentiary provisions relating to retention notices
New section 57H, inserted by clause 30 of the Bill, sets out
evidentiary presumptions in relation to retention notices that
apply in any proceedings under the Principal Act. An
authorised officer may, in circumstances specified in new
section 57G, issue a retention notice requiring a person to
keep a thing, and not dispose of or sell it. New section 57H
provides that if a thing specified in such a notice is no longer
in the specified person’s possession, that is evidence that the
person has not complied with the notice. The section further
provides that if a thing is specified in a notice as being in the
possession of a particular person that is evidence that the
thing was in the possession of that person.
In my view, new section 57H will not lessen the burden of
proof placed on the prosecution. The burden of proof remains
on the prosecution to prove that the item subject to the
retention order is no longer in a person’s possession, and that
the retention order has not been complied with.
Accordingly, in my view, new section 57H does not limit the
right to be presumed innocent under section 25(1) of the
Charter.
Offences regarding restricted and protected flora
The Bill will include several new offences in the Act which
contain exceptions. However, since the exceptions to the
offences must be disproved by the prosecution in order for the
relevant offence to be proved, the offences do not place an
evidential onus on a defendant to raise one of the exceptions.
Clause 25 substitutes section 52 of the Principal Act and
inserts new section 52A. Clause 22 substitutes section 47 of
the Principal Act and inserts three new offences. These
offences do not shift the burden of proof since the prosecution
is required to prove all elements of the relevant offences,
which includes proving that the exceptions in these offences
do not apply.
Accordingly, the Bill is compatible with the right to be
presumed innocent under section 25 of the Charter.
Hon. Gavin Jennings, MP
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(21:47) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
This Bill strengthens and modernises the Flora and Fauna
Guarantee Act 1988, delivering on the Government’s election
commitment to review the Act. The Bill amends the Act to
ensure that it is stronger and can more effectively protect
Victoria’s biodiversity in the face of existing and emerging
threats such as climate change.
Victoria’s natural environment is home to a special and
unique blend of plants and animals. Many species and
ecological communities only occur in this State. However,
despite the best efforts of individuals, the community,
non-government organisations and governments, Victorian
native species continue to face significant pressures that
threaten their survival.
The Andrews Labor Government’s environment election
policy Our Environment, Our Future, committed to review
key biodiversity policies and controls, including the Flora
and Fauna Guarantee Act 1988 and the Native Vegetation
Permitted Clearing Regulations, and to renew Victoria’s
biodiversity strategy. Together these initiatives set a new
direction for the protection and management of Victoria’s
biodiversity.
In 1988, when the Flora and Fauna Guarantee Act was first
enacted, it was considered to be a ‘landmark piece of
conservation legislation — for a flora and fauna guarantee’.
The Act was prepared in recognition by government that
Victoria’s native species were in trouble and declining. The
Act introduced ‘modern, efficient and effective management
systems for the protection of the State’s native species, basic
legal powers and a framework for public participation’ and at
the time it was transformative.
In the 30 years it has been in operation, however, the Act has
not been comprehensively reviewed, and it no longer
provides an efficient and effective framework for protecting
Victorian flora and fauna. The regulatory framework
established by the Act is not transparent or risk-based. It does
not effectively embed consideration of biodiversity across
government, and does not account for the significant
improvements in knowledge about biodiversity management
and protection.
This lack of modern legislative protection for our flora and
fauna is having an impact on biodiversity in our State. The
vulnerability of our flora and fauna is only likely to increase
as climate change affects our environment. It is time for us to
strengthen the legislation we use to protect Victoria’s flora
and fauna. The changes proposed in this Bill respect the
purpose of the original championing Act, but introduce
contemporary practices in biodiversity management,
regulation and government accountability.
This Bill sets the direction for biodiversity conservation in
Victoria by modernising the objectives of the Act to recognise
the impacts of climate change on biodiversity and emphasize
prevention and restoration. The Bill reaffirms our
commitment to the guarantee that Victoria’s flora and fauna
survive, flourish and retain their evolutionary potential.
The Bill allows Victoria to adopt the national Common
Assessment Method for the assessment and listing of
threatened species based on international standards.
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The Bill provides for a modern risk-based regulatory
framework by improving the safety net for critical habitats,
which are important for listed species and ecological
communities and the processes that support them. The Act’s
powers to make conservation orders to protect critical habitat
if necessary, are retained and improved.
The Bill also increases the accountability of government in
managing impacts on Victoria’s flora and fauna. The existing
obligation on public authorities to have regard to the
objectives of the Act in delivering their functions has been
strengthened. Ministerial Guidelines and Directions will
provide clarification and support to relevant government
sectors. Agencies will be supported to fulfil their duty through
mechanisms such as Public Authority Management
Agreements which will provide certainty and access to new
permit exemptions.
The Bill proposes to further modernise the Act with the
inclusion of a graduated enforcement framework, including
improved powers for authorised officers and enforceable
undertakings, supported by stronger penalties.
The Government released the Review of the Flora and Fauna
Guarantee Act — Consultation Paper for eight weeks from
30 January to 28 March 2017. The public consultation period
attracted significant community interest. Two hundred and
ten written submissions were received from a broad range of
stakeholders, including industry, local government,
environment groups, public authorities and individuals. This
feedback informed the development of the proposed reforms.
The resulting Bill will give Victoria a modern overarching
framework for biodiversity protection and management in
Victoria as well as strong and effective protection for
Victoria’s native species and important habitats,
complementing other measures such as the state system of
national parks and conservation reserves.
WHAT CHANGES WILL THE BILL MAKE?
Part 1 — Preliminary
I now turn to the specific amendments which the Bill will
make to the existing Parts of the Flora and Fauna Guarantee
Act 1988.
Section 4 — Objectives of the Act
Currently the Act contains a set of conservation management
objectives. The scope of the objectives is broad: they relate to
all indigenous flora and fauna in Victoria and not merely
threatened species, as well as communities of flora and fauna,
potentially threatening processes, and genetic diversity.
Currently the objectives include terms that are not easily
measurable. This makes an assessment or evaluation of the
effectiveness of the Act difficult. The objectives do not reflect
or provide sufficient emphasis on contemporary conservation
challenges and approaches.
The objectives have been amended so that there is now an
emphasis on prevention and restoration. The primary
objective [section 4(a)] guaranteeing the survival of all
Victoria’s flora and fauna has been retained, although terms
within the objectives have been replaced to make them more
measurable for monitoring and reporting (assessment or
evaluation) of the Act.
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Key new objectives are to:
prevent indigenous taxa and communities of flora and
fauna from becoming threatened and to recover
threatened taxa and communities so their conservation
status improves;
identify and mitigate the impacts of potentially
threatening processes to address the important
underlying causes of biodiversity decline; and
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powers for the Minister to require information from a
public authority if there are concerns regarding the
authority’s ability to fulfil their duty;

The overarching principle is that the duty strengthens
government leadership and accountability by encouraging
consideration of biodiversity across government and by
clarifying the existing requirement for public authorities to
have regard to the objectives of the Act.
Part 2 — Administration

identify and conserve areas of the State in respect of
which critical habitat determinations are made.
New Section 4A — Principles of the Act
The proposed amendments also introduce a set of principles
to guide the administration of the Act and direct decision
makers to consider certain matters in exercising functions
under the Act. They require that decision makers give proper
consideration to the rights and interests of Traditional
Owners, the potential impacts of climate change, public
participation, supporting collaboration between government,
the community and partner agencies, the precautionary
principle and the best available information in the
management of Victoria’s biodiversity.

Minor amendments have been proposed in the Part 2 of the
Act, which relates to Administration. They include updating
terminology introduced in the objectives and including
references under the functions of the Secretary to the newly
created principles.
The membership of the Scientific Advisory Committee has
increased from five members to a minimum of seven and a
maximum of nine members. References to the Conservation
Advisory Committee have been removed. This committee has
not been established for over 20 years.
Part 3 — Listing

New Section 4B — Duty of Public authorities to give proper
consideration to the objectives and instruments made under
the Act.

The Bill proposes to amend the Act to give effect to the
Intergovernmental Memorandum of Understanding
agreement on a national common assessment method for
listing of threatened species. This Bill does not change the
Act’s current approach to listing threatened communities.

The Act currently contains an obligation or ‘duty’ on public
authorities to be administered so as to have regard to the flora
and fauna conservation and management objectives
(section 4(2)). A public authority is defined broadly as a body
established for a public purpose by or under any Act. While
broad, this definition is somewhat ambiguous. The Bill
clarifies that it applies to all levels of government, including
an administrative office, government department, municipal
council, public entity and state owned enterprises.

Under the Common Assessment Method, Victoria will
manage a single list of threatened species in threat categories
consistent with the Commonwealth Government and other
States and Territories. Eligibility will be assessed initially on
the basis of extinction risk in Australia. However, eligibility
can be assessed on the basis of risk of extinction in Victoria in
suitable circumstances.
Improved criteria

The proposed Bill will provide greater clarity as to what the
duty requires, with a new provision that specifies the relevant
considerations, consistent with the existing objectives as well
as any instruments made under the Act such as the
Biodiversity Strategy, critical habitat determinations, action
statements and management plans.
The Bill will replace ‘have regard’ with ‘give proper
consideration to’, which is reflected in other similar modern
‘duties’, such as the Charter of Human Rights and
Responsibilities Act 2006. The Bill aims to clarify the
obligations of a public authority under the duty by pointing to
the relevant considerations in the Act as well as providing a
number of tools to provide guidance and options to support
public authorities to acquit their duty. These include:
Ministerial guidelines which clarify the duty, make it
relevant to particular sectors and define what is
reasonably expected;
public authority management agreements, which clarify
the duty for a particular authority, provide legal certainty
that the biodiversity obligations are understood and
being managed, and which may streamline permit
requirements;

It will be a function of the Minister to ensure that the
threatened list is comprehensive and reviewed on a
regular basis.
Provided that the Scientific Advisory Committee has had
input into the process, assessments conducted by other
jurisdictions, in accordance with the common assessment
method, can bypass the need for a preliminary
recommendation and Scientific Advisory Committee can
proceed to make a final recommendation.
The Scientific Advisory Committee will also be able to:
reject a nomination on the basis that reassessment will
not result in a change in listing; and
make a final recommendation to the Minister about a
minor amendment without making a preliminary
recommendation.
The Minister will also be able to make minor amendments to
the list without needing to make a recommendation to the
Governor in Council.
Improved publishing requirements and list maintenance
The advertising requirement for Scientific Advisory
Committee’s preliminary and final recommendations and the
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Minister’s decisions under section 16 will be changed from
newspaper to online.

how the effectiveness of management activities will be
assessed, and

In order to maintain and ensure government accountability, a
new provision has been created to ensure the Minister must,
after any change to the threatened or processes list, ensure an
up to date consolidated version of the list is published on the
Department’s website as soon as practicable and that the lists
are reviewed at intervals of no longer than 5 years.

the date by which the management plan is recommended
for review by the Secretary.
The circumstances in which a management plan must be
prepared will be set out in Ministerial guidelines. Notice and
consultation provisions will continue to apply to the making
of management plans.

Part 4 — Management processes
Part 5 — Conservation and control measures
Consistent with the State’s Biodiversity Plan, Protecting
Victoria’s Environment — Biodiversity 2037, the Bill allows
for more strategic biodiversity planning and investment that
better addresses the impacts of climate change on
biodiversity. The Bill provides that the existing Biodiversity
Plan will be taken to be the first Biodiversity Strategy.
The Bill requires the preparation of a Biodiversity Strategy
which establishes proposals for achieving the objectives of
the Act, targets to measure achievement of the objectives and
a framework for monitoring and evaluating implementation.
The Bill maintains the Act’s requirement to prepare
information about every listed species, community or threat,
in the form of action statements.
The Bill also retains the existing power for the Secretary to
determine that an area is critical habitat. Greater participation
will be provided to landowners affected by determinations,
underpinned by proportionate regulatory protection for these
areas. Critical habitat determinations may:
contain habitat that makes a significant contribution to
the conservation in the State of any species or ecological
communities listed as threatened under the Act, or is in
the process of being listed as threatened under the Act (a
preliminary recommendation must be made by the
Scientific Advisory Committee before it is eligible); or
support ecological processes or ecological integrity that
makes a significant contribution to the conservation in
the State of any species or ecological communities listed
as threatened under the Act.
The Bill gives a greater role to the Scientific Advisory
Committee in critical habitat determinations. The Scientific
Advisory Committee may make a recommendation to the
Secretary to make a critical habitat determination. In
preparing a critical habitat determination, the Secretary must
consult the Scientific Advisory Committee. The Secretary
must give reasons to the Scientific Advisory Committee for a
decision to propose — or not propose — to make a critical
habitat determination following a recommendation.
Once a critical habitat determination has been made, the
Secretary must take all reasonable steps to enter into
agreements with affected landowners or public authorities.
The ability to prepare more detailed management plans for
species, communities or potentially threatening processes that
require particular attention will be maintained. A
management plan must set out:
the way in which the objectives are to be implemented
or promoted for the benefit of that species or community
or the management of that threatening process; and

Under the current Act, critical habitat can be protected by the
making of an Interim Conservation Order. The Bill proposes
that an interim conservation order may have effect beyond the
existing two-year limit, consistent with similar powers in
New South Wales and Western Australia. The proposed new
name for the order — ‘habitat conservation order’ — reflects
this move to longer term management.
The Minister must consider whether to make a habitat
conservation order within 2 years of the making of a critical
habitat determination in relation to critically endangered flora
or fauna, or communities of flora or fauna. The Minister must
not make the order unless it is necessary to:
halt, prevent or repair damage to the critical habitat or
proposed critical habitat; or
manage the critical habitat or proposed critical habitat to
ensure its conservation or protection.
The Minister may suspend a licence, permit or other authority
issued under any other Act that permits the holder of the
licence, permit or authority to act in contravention of a habitat
conservation order.
The order may provide for
the conservation, protection or management of flora,
fauna, land or water within an area of critical habitat or
proposed critical habitat;
the prohibition of any activity, land use or
development; or
a requirement for any person proposing to undertake any
activity, land use or development within the critical
habitat to obtain a permit from the Minister.
Compensation will be available to a person who has an
existing right under the Planning and Environment Act 1987
or an authority under another Act, and who is affected by a
habitat conservation order, or a person with a licence, permit
or other authority which has been suspended by the Minister.
A person who has been affected by an order may also appeal
to the Victorian Civil and Administrative Tribunal for review.
Consultation and notice provisions will continue to apply to
the making of orders.
Listed species and members of ecological communities will
continue to be protected under the Act and harm prohibited
without approval. Strict liability offences have been created to
enable enforcement using infringement notices in future.
The regulation of common, non-listed flora will be focussed
on higher risk activities such as commercial harvesting, and
the overlap with vegetation clearing controls will be removed.
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The list of protected flora for which authorities must seek a
permit to take during their operations will be reviewed. There
will be the introduction of a new “restriction on use” category,
which identifies flora that are not currently threatened (and
therefore, not listed as threatened), but may be at risk if
commercial or personal use is not sustainably managed.
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JUSTICE LEGISLATION AMENDMENT
(FAMILY VIOLENCE PROTECTION AND
OTHER MATTERS) BILL 2018
Introduction and first reading

This focuses the permit regime on higher risk activities such
as commercial harvesting and threatened species.

Received from Assembly.

A new exemption is proposed for public authorities acting in
accordance with a public authority management agreement
under the Act. This can bring a public authority’s biodiversity
obligations under the Act (including its duty) into one
instrument, removing the need for individual approvals and
significantly reducing regulatory burden, provided equivalent
or improved ecological outcomes are achieved.

Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.

The Bill maintains the Act’s exemption for taking protected
flora from private land, for non-commercial purposes, and
will define private land to exclude land owned by or vested in
a public authority (consistent with the existing protected flora
order of the Governor-in-Council).
Part 6 — General
The current Act has been challenging to enforce. It lacks a
range of enforcement tools that enable a tiered response based
on the severity of the offence. The enforcement provisions,
powers of authorised officers and penalties are out of date and
do not match related legislation in Victoria and interstate.
The Bill strengthens penalties so the Act provides an
effective deterrent to breaches and is brought in line with
other legislation in Victoria and interstate. The penalty for a
number of offences will increase from a maximum of
50 penalty units to 240 penalty units, in line with related
legislation such as the Wildlife Act 1975. Higher penalties
will apply for body corporates.
The Bill strengthens the powers of authorised officers and
introduces an enforceable undertaking regime.
These amendments aim to bring the Act in line with other
legislation in Victoria and with best practice enforcement
frameworks. They will provide an effective deterrent to
breaches of the Act.
Conclusion
In summary, this Bill marks a step change in the protection
and management of Victoria’s biodiversity. It streamlines
conservation management processes, will increase support for
on-ground conservation activities and gives greater protection
to critical habitat. It establishes a modern framework for
biodiversity protection and management in Victoria and
strong and effective protection for Victoria’s native species
and important habitats, now and into the future.
I commend the Bill to the house.

Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 28 June.

Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006 (the ‘Charter’), I make
this Statement of Compatibility with respect to the Justice
Legislation Amendment (Family Violence Protection and
Other Matters) Bill 2018.
In my opinion, the Justice Legislation Amendment (Family
Violence Protection and Other Matters) Bill 2018, as
introduced to the Legislative Council, is compatible with
human rights as set out in the Charter. I base my opinion on
the reasons outlined in this statement.
Overview of the Bill
The Justice Legislation Amendment (Family Violence
Protection and Other Matters) Bill 2018 (the Bill) amends the
Family Violence Protection Act 2008 and various other Acts,
including the Children, Youth and Families Act 2005, the
Criminal Procedure Act 2009, and the Magistrates’ Court Act
1989, to implement a number of recommendations of the
Royal Commission into Family Violence (Royal
Commission).
The Bill is the second stage of justice-related legislative
reform, and will support the implementation of six
recommendations of the Royal Commission. The
amendments will:
provide for the expansion of the therapeutic treatment
order regime to 15 to 17 year olds;
establish the Specialist Family Violence Court Division
in the Magistrates’ Court;
enable family violence intervention order (FVIO)
applications to be filed online to support the roll-out of
online applications across Victoria;
empower the courts to make interim FVIOs, on their
own motion, during criminal proceedings;
amend the Family Violence Protection Act, to provide
dowry-related abuse and forced marriage as statutory
examples of family violence; and
amend the Criminal Procedure Act to allow for the use
of pre-recorded evidence-in-chief in proceedings for
family violence offences.
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The Bill will also make other amendments that were not
recommended by the Royal Commission, but are consistent
with, and complement, its recommendations. These
amendments will improve the justice system’s response to
family violence by:
establishing an administrative mechanism to empower
the Children’s Court to make counselling orders to
require adult respondents to attend Men’s Behaviour
Change Programs;
removing the requirement that an adult respondent
reside in a specified postcode area for a court to make a
counselling order; and
abolishing appeals against interim intervention orders.
The Bill will also strengthen the current therapeutic treatment
order regime in the Children, Youth and Families Act, and
modernise and improve court and tribunal processes by
allowing for the issue and transmission of court and tribunal
documents by electronic communication.
Human rights issues
The Bill makes significant improvements to the family
violence legislative framework and to the criminal justice
response to family violence, to maximise the safety of people
who are affected by family violence, including children.
The relevant provisions in the Bill which engage Charter
rights are set out in detail below.
Extension of the therapeutic treatment order regime
Part 2 of the Bill amends the Children, Youth and Families
Act to implement the Royal Commission’s recommendation
to extend the therapeutic treatment order regime to children
aged 15 to 17 years.
Currently, the Family Division of the Children’s Court can
only make a therapeutic treatment order in relation to a child
who is of, or over, the age of 10, but under the age of 15, who
has exhibited sexually abusive behaviours. A therapeutic
treatment order compels a child to attend a therapeutic
treatment program, and can be made following a child being
charged with an offence, or where a child has been the subject
of a report to the Secretary of the Department of Health and
Human Services (Secretary).
The Royal Commission recommended the extension of the
therapeutic treatment order regime to children aged 15 to
17 years, to respond to the gap in early intervention services
for young people with problem sexual behaviours. In making
this recommendation, the Royal Commission emphasised the
importance of therapeutic intervention to prevent future
family and sexual violence.
The therapeutic treatment order regime includes both the
making of therapeutic treatment orders and therapeutic
treatment (placement) orders by the Children’s Court, and a
child’s voluntary participation in a therapeutic treatment
program. Clause 3(b) of the Bill provides that the therapeutic
treatment regime is available to children who are of, or above
the age of 10, but under the age of 18.
Clauses 9(1) and 10(1) of the Bill clarify that a therapeutic
treatment order can continue to apply to a young person who
is over the age of 18 years, provided that an order is made
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prior to their turning 18. Clauses 9(2) and 10(2) provide that a
therapeutic treatment (placement) order expires upon a child
turning 18.
The extension of the therapeutic treatment order regime to
older children promotes a number of Charter rights.
Section 17(2) of the Charter provides that every child has the
right, without discrimination, to such protection as is in their
best interests and is needed by them by reason of being a
child. Section 25(3) provides that a child who has been
charged with a criminal offence has the right to a procedure
that takes account of his or her age and the desirability of
promoting the child’s rehabilitation. These rights recognise
the inherent vulnerability and special status of children.
The Bill promotes these Charter rights because the purpose
and effect of the amendments is to ensure that a wider cohort
of children who have exhibited sexually abusive behaviours
have an opportunity to access court-ordered treatment and
rehabilitation.
The Bill provides that a therapeutic treatment order can
continue beyond the age of 18 years, provided an order is
made prior to a child turning 18. The amendments will help
ensure that a child’s access to therapeutic treatment will not
be unduly shortened, due solely to their age, which protects
the best interests of the child. While a child is defined in
section 3 of the Charter to mean a person under 18 years of
age, the right to protection offered by sections 17(2) and 25(3)
of the Charter does not necessarily cease to be relevant after a
person turns 18.
By promoting therapeutic intervention for children and young
people over the age of 15, the Bill also seeks to protect the
right to security of other persons (section 21), in that the
community stands to benefit from an enhanced therapeutic
and rehabilitative response to young people’s sexually
abusive behaviours.
The extension of the therapeutic treatment order regime to
children aged 15 to 17 years also engages:
the right to recognition and equality before the law
(section 8(3));
the right to protection from torture and cruel, inhuman or
degrading treatment (section 10);
the right to freedom of movement (section 12);
the right to privacy (section 13); and
the right to liberty and security (section 21).
Section 8(3) of the Charter provides that every person is equal
before the law and is entitled to the equal protection of the
law without, and against, discrimination. Discrimination in
relation to a person means discrimination within the meaning
of the Equal Opportunity Act 2010 on the basis of an attribute
set out in section 6 of that Act. This includes discrimination
on the basis of age. Section 8 of the Equal Opportunity Act
provides that direct discrimination occurs if a person treats, or
proposes to treat, a person with an attribute unfavourably
because of that attribute.
The imposition of therapeutic treatment on a person also
engages the right to protection from torture and cruel,
inhuman or degrading treatment (section 10). Specifically,
section 10(c) protects a person’s right not to be subject to
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medical treatment without their full, free and informed
consent. Medical treatment includes therapeutic treatment and
counselling. Court-ordered therapeutic treatment also engages
the right to privacy (section 13), which is broad in scope and
encompasses protection of personal and social individuality
and identity, including psychological integrity.
The extension of the therapeutic treatment order regime is
relevant to the right to freedom of movement (section 12),
which recognises that every person has the right to move
freely within Victoria and to enter and leave it, and has the
freedom to choose where to live. The making of a therapeutic
treatment order engages the right to freedom of movement as
it requires a child to participate in a therapeutic
treatment program.
The right to freedom of movement is also engaged by the
making of a therapeutic treatment (placement) order, which
grants parental responsibility for a child to the Secretary, and
is made if it is necessary for a child to be accommodated
outside of their home, in order to ensure their participation in
a treatment program. The removal of a child from their home
also engages the right of a person not to have their privacy,
and the privacy of their family and home, unlawfully or
arbitrarily interfered with (section 13), and the right to liberty
and security (section 21).
Any limitations of these Charter rights, as listed above, are
reasonable and justified. The making of orders under the
therapeutic treatment regime may limit the Charter rights of a
child and a child’s family. However, the Court makes orders
in limited circumstances when it is necessary to compel a
child to attend a therapeutic treatment program, or when the
order is required to support a child’s participation in a
treatment program. Any limitation of Charter rights is
reasonable and justified, as orders of this nature are made in
circumstances where it is necessary to protect and promote a
child’s best interests. Additionally, if a child has exhibited
sexually abusive behaviours and it is considered necessary
that they engage in therapeutic treatment, the Secretary would
not apply to the Court for an order if the Secretary is satisfied
that a child will attend a therapeutic treatment program in a
voluntary capacity.
Other amendments to the Children, Youth and Families Act
Part 2 of the Bill amends the Children, Youth and Families
Act to strengthen the therapeutic treatment order regime to
enable the Secretary and the Children’s Court to have greater
oversight of children subject to orders, and to better support a
child who is on a treatment order. The amendments
complement the extension of the therapeutic treatment order
regime to 15 to 17 year olds.
In particular, the Bill:
requires the Secretary to prepare a therapeutic treatment
plan for all children who are subject to a therapeutic
treatment order;
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permits the Children’s Court to require the Secretary to
report on a child’s progress and attendance at a
therapeutic treatment program.

Section 13(a) of the Charter provides that a person has the
right not to have their privacy or family unlawfully or
arbitrarily interfered with. The right to privacy is relevant to
clauses 4, 8, and 12 of the Bill.
Clause 4 of the Bill requires the Secretary to prepare a new
therapeutic treatment plan for all children subject to a
therapeutic treatment order. The plan must contain all
decisions and arrangements made by the Secretary that are
significant and relate to a child’s participation in, and
attendance at, a therapeutic treatment program. A copy of a
therapeutic treatment plan must be provided to the child, the
child’s parent, any person who has care of the child, and the
provider of the treatment program, unless the Secretary
considers it inappropriate to do so.
Clause 8 of the Bill enables the Family Division of the
Children’s Court to include a condition in a therapeutic
treatment order that the Secretary report on a child’s progress
and attendance at a therapeutic treatment program, at times
specified by the Court. Clause 12 enables the Criminal
Division of the Children’s Court, when adjourning
proceedings, to require the Secretary to report on a child’s
progress and attendance at a therapeutic treatment program, at
times specified by the Court. A copy of the Secretary’s report
may be provided to the child and to the prosecutor, at the
Court’s direction.
The right to privacy is engaged by these amendments.
However, any limitation on the right to privacy is reasonable
and justified as the amendments aim to ensure that children
are better supported while on a therapeutic treatment order.
Any interference on the right to privacy is confined in scope.
A therapeutic treatment plan is intended to be succinct and
high level, consistent with any conditions in a therapeutic
treatment order, and relates only to decisions and
arrangements that the Secretary considers to be significant.
The requirement that the Secretary report to the Court on a
child’s engagement with a therapeutic treatment program is
also limited to information regarding a child’s progress and
attendance at a treatment program.
The amendments contained in clauses 4, 8 and 12 of the Bill
are in a child’s best interests (section 17(2)), in that they will
ensure that the Children’s Court maintains oversight of a
child’s compliance or otherwise while on a therapeutic
treatment order, for the duration of the treatment program,
rather than only at its conclusion. Additionally, the
introduction of a therapeutic treatment plan will help to
ensure the identification, and implementation, of better
supports for a child on a therapeutic treatment order, and the
Secretary can review a plan with a view to remedying any
problems that arise.
Own motion interim orders in criminal proceedings

imposes new criteria that the Family Division of the
Children’s Court must consider when making a
therapeutic treatment order;
imposes new criteria that the Criminal Division of the
Children’s Court must consider when referring a matter
to the Secretary for investigation regarding the best
pathway for treatment; and

Clause 22 of the Bill amends the Family Violence Protection
Act to empower courts to make interim FVIOs on their own
motion at any time during a criminal proceeding. More
specifically, new sections 60B and 60C of the Family
Violence Protection Act will provide that all Victorian courts
can make own motion interim orders in a proceeding for any
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criminal offence, and that the interim order can protect any
family member of the accused.
An own motion interim order can be made at any point during
the criminal process, for example, during a bail hearing, a
summary hearing, a committal proceeding, a sentencing
hearing or an appeal. A court will be able to exercise the own
motion power where satisfied, on the balance of probabilities,
that an interim order is necessary to ensure the safety of a
family member of an accused, pending a decision about a
final FVIO.
The purpose of the amendments is to protect the safety of
victims of family violence, thereby promoting the interests
protected by several Charter rights, including the right to life
(section 9), the protection from cruel, inhuman and degrading
treatment (section 10), and the protection of families and
children (section 17). The amendments will achieve this by
enabling courts to act to reduce the risk of harm, and to allow
for the swift and effective protection of adults and children
who are victims of family violence.
Similarly, clause 22 of the Bill inserts new section 60F(1) and
(2) in the Family Violence Protection Act. Together, these new
sections provide that where a court makes an own motion
interim order for a family member of the accused and the court
is satisfied, on the balance of probabilities, that a child has
been subject to family violence committed by the accused, the
court must include the child in the interim order or make a
separate interim order for the child. New section 60F(3)
provides that the court is not required to make an order for the
child if satisfied that it is not necessary to do so to protect the
child or ensure the safety of the child pending a decision about
a final order. Along with the rights discussed above, this aspect
of the proposal enhances the right of children to be protected,
as provided by section 17(2) of the Charter.
The proposed reform allowing for own motion interim orders
limits the rights protected under the Charter in a number of
ways, but the limitations are justified and reasonable.
Interim FVIOs may place restrictions on a respondent’s ability
to move freely within Victoria, thereby limiting the right to
freedom of movement. Section 12 of the Charter provides that
every person lawfully within Victoria has the right to move
freely within Victoria and to enter and leave it and has the
freedom to choose where to live. An example of one of the
ways freedom of movement can be limited is the possibility
under Part 4 of the Family Violence Protection Act for interim
orders to include conditions which prohibit the respondent
from being within a prescribed distance from the victim and
areas where the victim lives and works or attends school.
However, the limitation is reasonable because it only goes as
far as is necessary for the respondent to avoid contact with the
victim until further hearing. The respondent will be able to
move freely within Victoria, save in relation to areas
frequented by the victim, and specified in the interim order.
Furthermore, the period of restriction is limited, as a FVIO
application commenced by the making of an own motion
interim order must return to court within 14 days of the order
being made or served on the respondent (as the case requires),
and the hearing to determine the final order must be listed as
soon as practicable. In the meantime, the respondent will also
have the ability to apply to vary or revoke the order or to have
it set aside. As such, to the extent that clause 22 and new
sections 60B and 60C might limit the right to freedom of
movement, the limit is reasonable and justified.
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An own motion interim order may also limit the people with
whom the respondent can associate, preventing them from
contacting the family member or family members protected
by the order. Section 16 of the Charter provides that every
person has the right to freedom of association with others.
However, section 7 of the Charter allows the freedom of
association to be reasonably limited; and preventing someone
from associating with a family member on the basis that it is
necessary to protect the safety of that family member is a
reasonable and justified limitation.
By limiting who a respondent can speak to, own motion
interim orders may also restrict the right to freedom of
expression in section 15 of the Charter. Section 15(2)
provides that every person has the right to freedom of
expression, which includes the freedom to impart information
and ideas of all kinds. However, section 15(2) must be read in
conjunction with section 15(3) of the Charter, which provides
that special duties and responsibilities attach to freedom of
speech, and thus the right can be subject to lawful restrictions
reasonably necessary to respect the rights and reputation of
others. The limitation on freedom of expression imposed by
own motion interim orders would fall into this category: an
interim order will only be able to be made under new
section 60B or 60C if it is necessary, on the balance of
probabilities, to protect the safety of a family member
pending a decision about a final order. Interim orders,
therefore, protect the rights of the family member to be safe,
which is a fundamental human right. The restriction on the
freedom of expression is very narrowly targeted, and as such
the respondent will still be able to communicate freely with
other people.
The possibility of a court unilaterally deciding that an interim
order is necessary to protect the safety of a person, potentially
in the absence of the person subject to the order, engages the
right to a fair hearing. Section 24 of the Charter provides that
a party to a civil proceeding has the right to have the
proceeding decided by a ‘competent, independent and
impartial court after a fair and public hearing’. One of the
essential components of the right to a fair trial is for a person
to have the opportunity to make submissions to the court
about a decision that will impact them. If the respondent is
not before the court when an own motion interim order is
made, they will not have this opportunity. While this is a
limitation on the fair hearing rights of the respondent, it is a
reasonable and justified limitation in accordance with
section 7 of the Charter. It is reasonable and justified for the
court to be able to make an order on an interim basis where it
considers it is necessary to protect the safety of a family
member of the accused, even if the accused is not present. As
it is an interim order, new section 60L requires the matter to
return to court within 14 days of the order being made or
served on the accused (as the case requires), and the hearing
to determine the final order to be listed as soon as practicable.
The accused will have an opportunity to make submissions to
the court at that time.
An important aspect of procedural fairness is that parties have
an opportunity to understand what occurs in court proceedings.
There is a risk that, where the court acts on its own motion, a
respondent might not fully understand the significance of any
order made. To mitigate against this risk, the proposed scheme
recognises that it is essential that those made subject to an own
motion interim order understand their obligations under that
order. New section 60G(1) and (2) provide that, if the accused
or protected person or both are present at court, the court must
give a clear oral explanation of particular matters set out in the
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Family Violence Protection Act. These matters include, inter
alia, the purpose, terms and effect of the order, the
consequences of failing to comply with the order, when the
order expires, and the process for determining whether a final
order should be made. This helps ensure, as far as possible,
that a person knows and understands the court orders that they
are required to comply with.
The court is also required to provide the accused and the
protected person with written information about the own
motion interim order. New section 60H provides that where
the accused is an adult and is before the court when the own
motion interim order is made, the court must give them a
copy of the order, a brief written statement of the reasons for
making the order, and a written notice explaining the order. If
the accused is not before the court or is a child, new
section 60I provides that the appropriate registrar of the court
must arrange for this information to be served on the accused.
New section 60I further provides that the appropriate registrar
of the court must arrange for this information to also be
served on the protected person. Therefore, while the right to a
fair hearing is limited, there are appropriate safeguards in
place, and the limitation is reasonable and justified to protect
the rights of other persons.
Power to appoint the Chief Commissioner of Police as the
applicant for an order
Section 53AB of the Family Violence Protection Act
provides that if the court does not make an interim order for
the affected family member, the court may, on its own
initiative, make an interim order for a child if satisfied, on the
balance of probabilities, that:
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Abolition of appeals against interim intervention orders
The new powers to make own motion interim orders are in
addition to the current powers of the summary courts to make
interim intervention orders under both the Family Violence
Protection Act and Personal Safety Intervention Orders Act
2010. An interim order may be made in the respondent’s
absence, whether or not the respondent was served with an
application for an intervention order, and may remain in force
until the final order hearing.
Currently, interim orders may be appealed and are heard de
novo, meaning that the appeal is conducted afresh. This
ordinarily requires the protected/affected person to attend
court to provide their evidence a second time, which risks
further traumatising that person, and which undermines the
urgent, protective and temporary nature of interim orders.
The Bill abolishes appeals in relation to interim orders. This is
consistent with the principle that appeals against temporary
orders of a court are not generally available. Importantly,
judicial review is available and appeal rights in relation to
final intervention orders are maintained.
Abolishing this appeal right may engage and limit the
respondent’s right to: equality before the law (section 8),
freedom of movement (section 12), liberty (section 21) and a
fair hearing (section 24). This is particularly so where an
interim order is made in the absence of a respondent and
where they have not received notice of the application. In
such circumstances, a respondent will not have had the
opportunity to be heard on the issues, or their ability to
reasonably comply with the terms of the order.

an interim order is necessary to protect the child pending
a final decision about the application.

However, any limitations are reasonable and justified because
interim orders are temporary in nature, and a respondent has a
number of alternative avenues of review available, including
judicial review and the ability to apply to have an interim
order varied, revoked or set aside.

The Bill inserts new section 53AB(3) in the Family Violence
Protection Act. New section 53AB(3) provides that when
making an interim order on its own initiative to protect a
child, the court may appoint the Chief Commissioner of
Police to be the applicant for the child’s final order, instead of
the affected family member, or a person applying on behalf of
the affected family member. This proposal engages the rights
of families and children to protection in section 17 of the
Charter. The protection of families and children provides that
the family unit is a fundamental group in society, and that
families are entitled to be protected by society and the state.
Further, every child has the right to protection, without
discrimination, as is in their best interests, in recognition of a
child’s special vulnerability because of their age.

While the ability to apply to vary or revoke an order is already
available, the Bill provides additional safeguards for the
respondent in relation to the variation/revocation process.
These include a new leave test for an application to vary or
revoke an interim order where that order was made in the
respondent’s absence. This test requires a court to be satisfied
that it is in the interests of justice to grant leave, having regard
to the reasons why a respondent was not present when an
interim order was made. Respondents will also continue to be
able to apply for revocation or variation when there has been
a change in circumstances. The Bill also provides a new
power for a court to set aside an interim order if leave is
granted and there are exceptional circumstances that justify
setting aside the order.

Appointing the Chief Commissioner of Police may limit the
capacity of a child’s family to decide whether or not to
proceed with an application for a final order. However, the
option to appoint the Chief Commissioner of Police helps to
protect the safety of a child, where this might be appropriate
and necessary. The power to make such an appointment is
limited to circumstances where a court considers the
appointment to be necessary in all the circumstances, having
regard to the child’s safety. As such, it does not limit this right,
but is a protective measure, designed to protect the child.

These alternatives provide a respondent with a means to seek
to rectify any errors or issues with the terms of the interim
order while waiting for the final order hearing. This provides
a respondent with the opportunity of a fair hearing, if the
threshold tests are met. The threshold tests are necessary to
ensure that the review mechanisms serve their purpose, but do
not undermine the ultimate issues for determination at the
final order hearing, at which point a respondent will be
afforded a fair and public hearing, including a right to appeal
against a final order.

the child has been subjected to family violence
committed by the respondent; and

In the absence of an appeal right, there is a risk that the
variation/revocation process may be used as an alternative
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means to seek review of an interim order decision and
undermine the protective nature of that order. To provide the
summary courts with the flexibility to manage such
applications, the Bill introduces an additional leave
requirement whereby a court must be satisfied that it is in the
interests of justice to determine an application immediately,
rather than waiting for the hearing for a final order. This may
limit the rights of a respondent to liberty and freedom of
movement. However, the limitation is reasonable and justified
because it is a proportionate response to the purpose of an
interim order (which is to protect the safety of victims of
family violence), an interim order is not final, a respondent
will have the opportunity to fully contest an order at a final
hearing, and the change is necessary to ensure that the
variation/revocation process does not inappropriately
undermine or unreasonably delay the hearing for a final order,
or re-traumatise the victim.
As discussed above, a respondent will be able to seek
amendments to an interim order where necessary (for
example, where a change in circumstances means that an
interim order cannot be complied with), which significantly
limits the impact of this amendment on a respondent’s rights.
Any impacts on a respondent’s rights must also be balanced
against the protection of families and children (section 17)
and the safety of victims of family and other violence (right to
life in section 9 and protection from cruel and degrading
treatment in section 10).
Extension of the ability to seek interim intervention orders
by electronic communication
Currently, applications for FVIOs and personal safety
intervention orders (PSIOs), where an interim order is being
sought, can be made electronically in limited circumstances.
The Bill amends the Family Violence Protection Act and the
Personal Safety Intervention Orders Act to broaden the range
of circumstances in which such applications may be made
electronically. To facilitate the making of applications
electronically, the Bill amends the evidentiary requirements
for such applications. The amendments to the evidentiary
requirements for electronic applications for interim FVIOs
and interim PSIOs engage the right to a fair hearing
(section 24).
In relation to interim FVIOs, clause 20 of the Bill enables a
court to waive the requirement that an application for an
interim FVIO be supported by oral evidence or an affidavit in
three circumstances:
first, where the applicant is a police officer and the
application is made by electronic communication. In this
circumstance, the Court must consider whether it is
practicable to obtain oral evidence or an affidavit before
making the interim order;
second, where the applicant is a police officer and the
application is certified and made by electronic
communication outside normal court hours; or
third, where the applicant is not a police officer (such as
a victim of family violence), and the application is made
by a declaration of truth. In this circumstance, the Court
must consider whether it is practicable to obtain oral
evidence or an affidavit before making the interim order.
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While the waiver engages the right to a fair hearing, the right
is not limited, as:
respondents will still be afforded procedural fairness;
interim FVIOs operate in a context where the matter is
urgent, but there will be a later court hearing which will
determine whether a final FVIO should be made;
the Court, in determining an application, must still act
judicially and impartially; and
a person will still have the proceeding decided by the
Court, after a fair and public hearing.
Similarly, in respect of interim PSIOs, clause 68 of the Bill
enables the Court to waive the requirement that an application
for an interim PSIO be supported by oral evidence or an
affidavit if:
the applicant is a police officer and the application is
made by electronic communication. In this
circumstance, the Court must consider whether it is
practicable to obtain oral evidence or an affidavit before
making the interim order; or
where the applicant is a police officer and the
application is certified and made by electronic
communication outside normal court hours.
While this waiver engages the right to a fair hearing, the right
is not limited, as:
respondents will still be afforded procedural fairness;
interim PSIOs operate in a context where the matter is
urgent, but there will be a later court hearing which will
determine whether a final PSIO should be made;
the Court, in determining an application, must still act
judicially and impartially; and
a person will still have the proceeding decided by the
Court, after a fair and public hearing.
New statutory examples of family violence — dowry-related
abuse and forced marriage
Clause 15 of the Bill amends section 5 of the Family Violence
Protection Act to include forced marriage and dowry-related
abuse as statutory examples of family violence. It does not
provide that the practice of dowry itself is a form of family
violence, and will require one or more of the behaviours listed
in section 5(1) of the Family Violence Protection Act to be
present in order for the behaviour to constitute family
violence.
The use of a statutory example instead of a legislative
prohibition ensures that the focus of the reform is on the
problematic aspect of the behaviour rather than the cultural
practice itself. Therefore, while the statutory example engages
cultural rights under section 19(1) of the Charter, the right is
not limited: members of the Victorian community will remain
able to enjoy their culture and practice their religion free from
abuse or violence.
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Amendments to the counselling order provisions in the
Family Violence Protection Act
Clause 26 of the Bill amends section 126 of the Family
Violence Protection Act, to establish an administrative
mechanism to enable the Children’s Court to make
counselling orders requiring an adult respondent to a final
FVIO to attend a Men’s Behaviour Change Program.
Currently, only magistrates sitting at the Family Violence
Court Division, or other venues of the Magistrates’ Court
specified by notice in the Government Gazette, are
empowered to make counselling orders. The Bill will allow
for venues of the Children’s Court to be empowered to make
counselling orders by the same process of specification by
notice in the Government Gazette.
Clause 27 of the Bill amends section 128 of the Family
Violence Protection Act to remove the requirement that, in
order for a court to make a counselling order, an adult
respondent to a final FVIO must reside in a postcode area
specified by notice in the Government Gazette. This
amendment aims to broaden the eligibility for respondents to
attend Men’s Behaviour Change Programs.
These amendments impact on several Charter rights. They
restrict the right to freedom of movement (section 12) by
potentially enabling a Court to require a person to attend a
provider that is not geographically close to the person’s place
of residence. They also restrict personal autonomy as
protected by the right to privacy and reputation (section 13),
by requiring a person to attend a program. However, these
restrictions are proportionate and justified, given the benefit
of having perpetrators of family violence undertake a Men’s
Behaviour Change Program. Requiring adult respondents to
attend these programs aims to increase their accountability for
their violent behaviour against a family member or members,
and encourage them to change their behaviour, seeking to
protect families and children from further harm (section 17).
Therefore any limitation of Charter rights is reasonable, just
and proportionate to protect the rights of other persons.
Furthermore, there are appropriate existing safeguards in
sections 129 and 130 of Family Violence Protection Act to
balance any limitation on the right to freedom of movement,
as a court is not required to make a counselling order if there
is no approved Men’s Behaviour Change Program that is
reasonably practicable for the respondent to attend.
In addition, ordering a respondent to attend a Men’s
Behaviour Change Program could be seen as ordering them to
undertake a form of medical treatment. Section 10(c) of the
Charter provides that a person must not be subjected to
medical treatment without their consent. However, being
required to attend a Men’s Behaviour Change Program would
not involve ‘medical treatment’ for the purposes of the
Charter, as the nature of the counselling is unlikely to involve
any procedures which could constitute medical treatment. The
Supreme Court of Victoria has held that ‘medical treatment’
under section 10 of the Charter means medical treatment as
defined by section 3 of the Medical Treatment Act 1988; that
is, an operation, the administration of a drug or other like
substance, or any other medical procedure, with the exception
of palliative care. Accordingly, these amendments do not
engage the protection against medical treatment without
consent in section 10(c) of the Charter.
If being required to undergo a Men’s Behaviour Change
Program was considered to be medical treatment, any
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limitation of this right would be demonstrably justified, when
balanced against the protective end it seeks to achieve. Family
violence is an ongoing and serious threat to the wellbeing and
safety of families. Requiring respondents to undergo
counselling is a limited and proportionate response that aims
to assist respondents to maintain productive and safe
relationships with intimate partners and family members.
Facilitation of electronic processes in the Courts and the
Victorian Civil and Administrative Tribunal
Parts 5 and 6 of the Bill facilitate the use of electronic
processes in the Courts and the Victorian Civil and
Administrative Tribunal (VCAT), enabling them to move to
more contemporary, electronic methods for issuing and
transmitting court documents, such as warrants and orders.
While particular human rights issues might arise in relation to
the ability for certain warrants and orders to be made, the
amendments made by the Bill do not make substantive
changes to the circumstances in which such documents may
be issued, or affect what may be done pursuant to such
documents. Therefore, the rights that may be affected by the
ability to issue such documents, and to take action in relation
to them, are not affected by these reforms.
The reforms made by Parts 5 and 6 of the Bill are purely
facilitative in nature and do not preclude the Courts or VCAT
from issuing or providing documents in paper form. In order
to issue or transmit documents by electronic means, the
Courts and VCAT would need to develop procedures to
ensure that they could send and receive information relating
to those documents by electronic communication, and that the
relevant recipient could access those documents
electronically.
Given that the amendments affect the procedure of the Courts
and VCAT, the reforms made by Parts 5 and 6 of the Bill
engage, but do not limit, the following Charter rights:
the right to equality before the law (section 8(3));
the right to privacy (section 13);
the right to freedom of expression (section 15);
the right to a fair hearing (section 24); and
the right to be tried without undue delay
(section 25(2)(c)).
The ability for the Courts and VCAT to communicate using
electronic means promotes the right to equality before the
law, as protected by section 8(3) of the Charter. That section
is directed to ensuring that all persons can participate
effectively in proceedings, and operates in respect of persons
who, without that protection, could not participate effectively
in a court or tribunal process, by reason of a protected
attribute under the Equal Opportunity Act. One such
protected attribute is disability. To the extent that the use of
electronic communication could make it easier for persons
with disabilities to participate in proceedings, the
amendments made by Parts 5 and 6 of the Bill promote the
right to equality before the law.
To the extent that the use of electronic communication could
include personal information such as a person’s name, email
address, or residential address, that person’s right to privacy
would be engaged (section 13). However, the right would not
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be limited by the amendments made by Parts 5 and 6 of the
Bill, as the use of electronic communication:
would not be unlawful, given that the communication by
the Court would be in accordance with law;
would not be arbitrary, as it is proportionate to the
legitimate aim that is sought. The information would
only be provided to a specified recipient or recipients
and for a specific and narrow purpose, meaning that the
extent of the engagement with a person’s right to
privacy would be very limited; and
would occur in the context of seeking to achieve a
legitimate aim, which is to facilitate the transmission of
court and VCAT documents to their intended recipient.
The reforms made by the Bill to enable the use of electronic
communication by the Courts and VCAT also engage the
right to freedom of expression, as this right encompasses the
freedom to seek, receive and impart information. Because the
Bill makes amendments to the manner in which the Courts
and VCAT might impart information, the right to freedom of
expression is engaged. The Bill facilitates an additional way
in which the Courts and VCAT may communicate with
various people, without prescribing the manner in which this
must occur. Thus, the Bill promotes, rather than limits, the
right to freedom of expression, as it offers additional
flexibility in the manner in which communication with
persons may be effected.
The facilitation of communication by electronic means
promotes the right to a fair hearing (section 24), which applies
to a person charged with a criminal offence or a party to a
civil proceeding. One aspect of the right to a fair hearing is
the right to a reasonably expeditious hearing. To the extent
that the reforms made by the Bill promote the early resolution
of proceedings, by enabling documents to be sent and
received more rapidly, the right is promoted. Another aspect
of the right to a fair hearing includes access to relevant
documents. To the extent that the use of electronic
communication can facilitate easier communication of, and
access to, relevant documents, the reforms promote the right
to a fair hearing.
In relation to criminal proceedings, a person’s rights also
encompass the right to be tried without undue delay
(section 25(2)(c)). To the extent that the use of electronic
communication can facilitate the efficient and expeditious
resolution of criminal proceedings, the amendments promote
the right to a fair hearing and the right to be tried without
undue delay.
It might be argued that the use of electronic documents could
lead to the unequal treatment of people by the Courts and
VCAT, due to the differences in each person’s ability to
access electronic forms of communication. However, the
amendments do not mandate the use of electronic processes,
so the Courts and VCAT could continue to use other means
of communication for issuing and transmitting documents to
people. This flexibility ensures that there will not be adverse
effects on those who might not have access to electronic
means of communication. To the contrary, the amendments in
the Bill promote the ability of persons who might be less able
to participate on equal terms (due to barriers such as
geographical distance or physical disability) to access the
Courts and VCAT.
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Pre-recorded evidence-in-chief in proceedings for family
violence offences
Part 8 of the Bill inserts a scheme into the Criminal Procedure
Act to allow for a recorded statement to be taken by a trained
police officer to be used as the evidence-in-chief of the
complainant in a proceeding for a family violence offence, as
well as evidence in a proceeding for a FVIO under the Family
Violence Protection Act and in other proceedings by court or
tribunal order. The introduction of this scheme is part of the
Government’s response to recommendation 58 of the Royal
Commission.
The scheme engages several rights protected by the Charter,
including the right to privacy (section 13), the protection of
families and children (section 17), the right to a fair hearing
(section 24), and the criminal proceeding rights of an accused,
in particular equality of arms (section 25(2)(b)). However,
where the reform adversely affects a person’s rights, it is
proportionate to the benefits gained, given the importance of
protecting families, including children, from violence.
Recording a statement at the scene of a family violence
incident could potentially interfere with a complainant’s right
to privacy. New section 387G(1)(a)(ii) mitigates this
possibility by requiring that, for a recorded statement to be
admissible as a complainant’s evidence-in-chief, the
statement must be made with their informed consent.
New section 387G(3)(a) provides that a recorded statement is
made with informed consent if a trained police officers
informs the complainant that:
the statement may be used in evidence in a criminal
proceeding, a proceeding for a FVIO or, if ordered by a
court or tribunal, in another proceeding;
they may be required to give further evidence, including
further evidence-in-chief, and evidence on
cross-examination or re-examination; and
they may refuse consent to the making of the recorded
statement.
New section 387G(3)(b) sets out a further requirement
regarding informed consent — the complainant must indicate
in the recorded statement that they understand the matters the
trained policer officer has informed them of and consent to
the making of the statement.
These requirements regarding informed consent give the
complainant the necessary information to make an informed
decision about whether to make a recorded statement.
Once a statement is made, a complainant will not have the
right to prevent the recorded statement being used in other
proceedings. The decision as to whether to use the recorded
statement as the complainant’s evidence-in-chief will rest
with the prosecutor. However, this interference with a
person’s right to privacy is not arbitrary or unlawful. New
section 387E requires a prosecutor to consider the wishes of
the complainant when determining whether to use the
recorded statement as their evidence-in-chief as well as any
evidence of intimidation of the complainant by the accused,
and the purposes of the Family Violence Protection Act.
Furthermore, criminal cases do not rely on a victim
consenting to the prosecution. Unlike civil cases, a criminal
proceeding is between the State and the accused, and it is
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prosecutors who determine how a criminal case is conducted
and the evidence that is led. This not only protects the
complainant, but also the right of the community at large to
protection from the accused. This thereby promotes various
Charter rights of members of the wider community, including
the right to life (section 9), the protection from cruel, inhuman
or degrading treatment (section 10), and the right to liberty
and security (section 21). A family violence offence will be
treated in the same manner.
A recorded statement will also be able to be used in other
court proceedings without the consent of the complainant. It
will be able to be used without court order in a FVIO
proceeding under the Family Violence Protection Act, if the
FVIO application arises out of the same incident or the
proceeding involves the same parties (new section 387K).
Where a police officer applies for a FVIO, they will balance
the interests and wishes of a complainant against the
importance of protecting the complainant.
A recorded statement may also be used in other court
proceedings, if the relevant court is satisfied it is in the
interests of justice to order its production (new section 387J).
When making such an order, the court must have regard to
the need to protect the complainant’s privacy. Further, the
court must specify in any order it makes who can view the
recorded statement, when and where it must be produced, and
(if necessary) any requirements for the destruction of the
recording. The requirement for the court to consider the
complainant’s privacy and to impose restrictions on the
handling of the recorded statement assist in mitigating the
potential interference with a complainant’s right to privacy.
A complainant’s right to privacy will also be protected by a
new offence prohibiting unauthorised publication, supply or
copying of the recorded statement, punishable by up to two
years’ imprisonment. New section 387L sets out a list of
authorised purposes for which recorded statement may be
published, supplied or copied, including preparing for
proceedings and for police disciplinary processes. As such,
the right to privacy of a complainant is enhanced by this
component of the Bill.
Part of an accused’s right to a fair trial (section 25) is to have
the information they require to understand the nature and
reasons for the charges against them, and the same
opportunity to examine witnesses as the prosecution. More
specifically, section 25(2)(b) of the Charter provides for the
equality of arms between defence and prosecution, stating
that an accused must have adequate time and facilities to
prepare their defence and to communicate with a lawyer or
advisor of their choosing. In many cases, the recorded
statement of a complainant will form the most important
piece of evidence in the case against an accused charged with
a family violence offence. It is therefore appropriate that an
accused be provided with a recording of the statement in
some form, and as such the scheme requires it to be disclosed
according to the normal requirements of the Criminal
Procedure Act.
However, this right must be balanced against the risk of a
recorded statement being used to further victimise a
complainant by sharing the recording online or with other
family members. This is a particular risk with recorded
statements, as they will capture a complainant soon after an
incident, describing what is likely to be a traumatic and
stressful incident. In order to protect against this occurring,
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the scheme prevents an accused from possessing a copy of the
audiovisual recorded statement:
Where an accused is legally represented, their lawyer
will be provided with an audiovisual copy of the
recorded statement but the lawyer will be prohibited
from providing an audiovisual copy to the accused (new
section 387H).
Where an accused is unrepresented, they will be
provided with an audio-only copy or transcript of the
recorded statement (new section 387H). A transcript
must be provided if the informant or prosecutor believes
that serving an audio copy would be likely to present a
reasonably ascertainable risk that the accused would
commit an offence under new section 387L(1)
(publishing, supplying or copying the recorded
statement).
Furthermore, an unrepresented accused must be given a
reasonable opportunity to view the audiovisual
statement (new section 387F(2) and (5)). This reduces
any adverse effect for an unrepresented accused of only
being served with an audio copy or transcript of the
recorded statement.
The Hon. Gayle Tierney, MP
Minister for Corrections

Second reading
Ordered that second-reading speech, except for
statement under section 85(5) of the Constitution
Act 1975, be incorporated into Hansard on motion
of Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(21:51) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Family violence is pervasive in nature and its impact is
profound. The trauma from, and devastating effects of, family
violence on the health and wellbeing of victim survivors often
remain long after the violence itself ends. This is why the
Victorian Government has committed to implementing all
227 recommendations of the Royal Commission into Family
Violence (the Royal Commission).
Two years on from the release of the report of the Royal
Commission, the Justice Legislation Amendment (Family
Violence Protection and Other Matters) Bill 2018 (the Bill)
responds to six of the Royal Commission’s recommendations.
This Bill is the second stage of justice-related legislative
reform, the first stage being the Family Violence Protection
Amendment Act 2017. The amendments in the Bill further
strengthen Victoria’s efforts to respond to family violence,
improving the protection of victim survivors and the
accountability of perpetrators for their behaviour.
The Bill establishes the Specialist Family Violence Court
Division in the Magistrates’ Court, extends access for young
people to therapeutic treatment programs, enables
applications for family violence intervention orders to be filed
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online, and includes dowry-related abuse and forced marriage
as statutory examples of family violence in the Family
Violence Protection Act 2008.
The Bill also improves the criminal justice system’s response
to family violence, by enabling a trial of a scheme that allows
a recorded statement to be used as a victim’s
evidence-in-chief in proceedings for family violence offences,
and empowering the Courts to make interim family violence
intervention orders without a formal application if they
believe that material in a criminal proceeding shows a victim
survivor needs protection.
The Bill also makes other amendments that complement the
Royal Commission’s recommendations, including facilitating
the electronic issue and transmission of court and tribunal
documents, abolishing appeals against interim intervention
orders, enhancing the counselling order provisions in the
Family Violence Protection Act, and promoting the practical
operation of the power of the court to make family violence
intervention orders, on its own initiative, to protect children.
Extension of the therapeutic treatment order regime
Currently, the Children’s Court can make therapeutic
treatment orders in relation to children aged 10 to 14 years
who have exhibited sexually abusive behaviours, but not for
older children. A therapeutic treatment order compels a child
to attend a therapeutic treatment program.
The Bill responds to the Royal Commission’s
recommendation to amend the Children, Youth and Families
Act 2005 to extend the therapeutic treatment order regime to
children aged 15 to 17 years (recommendation 34). The Royal
Commission recognised that timely early intervention for
children displaying sexually abusive behaviours is of
paramount importance for the prevention of future family and
sexual violence, and to provide young people with pathways
into stable and productive lives.
To complement this reform and further strengthen the
therapeutic treatment order regime, the Bill also amends the
Children, Youth and Families Act to provide for greater
oversight by the Secretary of the Department of Health and
Human Services and the Children’s Court of children on
therapeutic treatment orders.
Trial of recorded evidence-in-chief scheme
The Royal Commission recommended that Victoria Police
conduct a trial of the use of body-worn cameras to collect
statements and other evidence from family violence incident
scenes (recommendation 58). While the Royal Commission
considered that body-worn cameras potentially offer a
number of benefits, it was concerned about potential
unintended consequences, particularly for victims. Therefore,
the Royal Commission considered it imperative that the use
of body-worn cameras at family violence incident scenes be
subject to a rigorous trial and evaluation.
As part of the Government’s response to recommendation 58,
Part 8 of the Bill inserts new Division 7B in Part 8.2 of the
Criminal Procedure Act 2009, to allow a complainant to
make a recorded statement for use as their evidence-in-chief
in a proceeding for a family violence offence. These recorded
statements may also be used as evidence in proceedings for a
family violence intervention order as well as in other
proceedings, by court or tribunal order.
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The trial of the new recorded evidence-in-chief scheme will
only apply to criminal matters involving an adult accused.
Complainants who are children or who are cognitively
impaired will be excluded from the scheme operationally by
Victoria Police. A legislative prohibition could have led to the
unintended consequence of legal challenges to the
admissibility of a recorded statement if the accused later
claims the complainant is cognitively impaired. Further, there
is already a specific recorded evidence-in-chief scheme
applying to children and cognitively impaired persons, which
now applies to proceedings for family violence offences.
The Bill ensures that a recorded statement can only be taken
by police officers who have successfully completed a training
course approved by the Chief Commissioner of Police. It is
anticipated that this mandatory training course will include
topics such as victim considerations, interviewing techniques,
and the nature and dynamics of family violence.
Consistent with the way other criminal proceedings are
conducted, once a recorded statement has been made, it will
be up to the prosecutor whether to use the statement.
However, in deciding whether to use a recorded statement,
the prosecutor must consider:
the wishes of the complainant;
any evidence of intimidation of the complainant by the
accused; and
the purposes of the Family Violence Protection Act.
The Bill sets out several requirements for the making of a
recorded statement, if it is to be admissible as the
complainant’s evidence-in-chief. These requirements include
the statement being made both as soon as practicable after the
events constituting the alleged family violence offence
occurred and with the complainant’s informed consent.
The Bill provides that a recorded statement is made with
informed consent if the police officer taking the statement
informs the complainant of three matters:
the recorded statement may be used in a criminal
proceeding, a proceeding for a family violence
intervention order or, if a court or tribunal orders,
another proceeding;
the complainant may be required to give further
evidence in the criminal proceeding, including evidence
on cross-examination; and
the complainant may refuse consent to make a recorded
statement.
Given the particular sensitivity of the recorded statement and
the risks of inappropriate sharing, the Bill puts in place a
number of safeguards to minimise the risk that it will be used
by the accused to further harass, intimidate or abuse the
complainant.
An unrepresented accused will only ever be provided an
audio copy or, in some instances, a transcript of the statement;
whereas the lawyer of an accused will always be provided an
audiovisual copy of the recorded statement. To balance this
limitation, an unrepresented accused must also be given a
reasonable opportunity to view the audiovisual statement.
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Further, safeguards in the Bill make it a criminal offence for a
person to publish, copy or supply a recorded statement
without authorisation, punishable by up to two years
imprisonment. It will also be a criminal offence for a person
to knowingly possess a recorded statement without
authorisation, punishable by up to one year imprisonment.
In line with the Royal Commission recommendation, the Bill
provides that the operation of Division 7B must be reviewed
independently, and a report tabled in Parliament within three
years of its commencement. The Chief Commissioner of
Police will be responsible for ensuring the review is
undertaken by an independent person.
The Bill sets out a range of matters the review must consider,
including the impact of Division 7B on the time taken to
finalise proceedings for family violence offences and the use
of recorded statements in proceedings for family violence
intervention orders as well as the impact on justice system
entities. Most importantly, the review must consider the
impact of Division 7B on the experience of complainants
during proceedings for family violence offences and family
violence intervention orders.
Also consistent with the Royal Commission’s
recommendation, Division 7B will sunset four years after its
commencement. The report of the review will assist in
determining whether the recorded evidence-in-chief scheme
should be retained and expanded statewide.
Establishment of the Specialist Family Violence Court
Division
The Family Violence Court Division currently sits at the
Heidelberg and Ballarat Magistrates’ Courts only. The Royal
Commission recommended extending the functions of the
Family Violence Court Division to other court venues to
ensure that victims and perpetrators of family violence have
the benefit of specialist magistrates and support services
(recommendation 60).
In response to this recommendation, the Magistrates’ Court
will roll out the Specialist Family Violence Court Division —
a new model that enhances the functions of the Family
Violence Court Division with a suite of improved services
and infrastructure.
To support the roll-out, the Bill inserts new provisions into
the Magistrates’ Court Act 1989 to establish the Specialist
Family Violence Court Division, and amends the mechanism
for designating a Specialist Family Violence Court Division
venue to provide greater flexibility.
Supporting the roll-out of online applications for family
violence intervention orders
Currently, a victim of family violence who initiates their own
application for a family violence intervention order must
make their application by oath or by affidavit, which must
be witnessed.
In view of the potential risks and trauma to an applicant
associated with visiting a court in person to complete an
application, the Royal Commission recommended that the
Magistrates’ Court roll out its online family violence
intervention order application across Victoria
(recommendation 74).
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To support this State-wide roll-out, the Bill provides that an
application may be made by a declaration of truth. Since a
declaration of truth does not need to be witnessed by any
other person, the application may be lodged with the Court
online. The integrity of the online application will be
maintained, as it will be an offence to knowingly make a false
statement in an application made by a declaration of truth.
These amendments will enable the Court to develop a
complete online application process that will increase its
accessibility for people affected by family violence,
particularly those in rural, regional and remote areas
of Victoria.
Own motion interim family violence intervention orders
in criminal proceedings
The Royal Commission recommended that courts be
empowered to make interim family violence intervention
orders on their own motion at any point during criminal
processes (recommendation 79). The Bill provides this power
to courts hearing a criminal proceeding, including in a bail
hearing, a committal hearing, a trial, a sentencing hearing or
an appeal.
This power is intended to allow the courts to act immediately
to manage any risk to the safety of a victim of family
violence, if material emerges in a criminal proceeding which
suggests that the protection of an interim order is, on the
balance of probabilities, necessary. It also alleviates the need
for a victim to apply for an order and potentially to give
further evidence. Due to the interim nature of an order made
using this power, the matter will return to a court for final
determination.
To safeguard the right of an accused to a fair trial, the Bill
provides that an own motion interim order must be made on
the material before the court in the criminal proceeding, and
that the prosecutor in the criminal proceeding in which an
own motion interim order is proposed to be made is not a
party to the proceeding. This means the court can take action
to protect a victim, but the fair trial of the accused and the
independence of the prosecutor is not in any way
compromised.
An own motion interim order is taken to be an application for
a final family violence intervention order, and operates as a
summons for the respondent to attend court. The Chief
Commissioner of Police is taken to be the applicant for the
final family violence intervention order. If the Supreme Court
or County Court makes an own motion interim order the
application will be transferred to the Magistrates’ Court or
Children’s Court (as the case requires) for final determination.
Abolition of appeals against interim intervention orders
Appeals against temporary orders of a court are not available
generally. However, interim orders under the Family
Violence Protection Act and the Personal Safety Intervention
Orders Act 2010 may currently be appealed de novo, which
exposes the protected or affected person to further court
hearings and potentially giving their evidence again. This
risks further traumatising that person, and undermines the
urgent, protective and temporary nature of interim orders.
At the same time, the system needs to be fair and recognise
that mistakes can occur. Importantly, judicial review and
appeal rights in relation to final orders will continue to be
available. In addition, to ensure that the removal of the right
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to appeal does not adversely affect either party, the Bill
includes other safeguards.

violence-related incidents need to be executed with
high priority.

The Bill clarifies that the Court may make an interim order at
any time before the final order hearing, even if the Court has
previously refused to make an interim order. This is
particularly important if there is an escalation in violence.

The Bill amends the Acts that govern each of the Courts and
the Victorian Civil and Administrative Tribunal (VCAT), to
explicitly enable the Courts and VCAT to issue documents in
electronic form, and transmit them electronically to the
relevant recipient.

Interim orders can be made in the respondent’s absence and
whether or not the respondent was served with an application.
This power is necessary because the applicant’s safety comes
first. However, in some circumstances the order may still
need to be reconsidered by the court. For example, an interim
order may be made against a victim who has been
misidentified as the perpetrator of violence, or the order may
contain certain conditions that the respondent is not able to
reasonably comply.
To address these issues, a new ‘interests of justice’ test will
apply when a respondent seeks leave to vary or revoke an
interim order that was made in their absence. If leave is
granted under this new test, the Court will be able to vary or
revoke the interim order.
Additionally, the Court will be given a new power to set aside
the interim order. Setting aside an order will have the effect of
removing any record of the interim order having been made.
This power will be reserved for exceptional circumstances —
for example, where the Court is satisfied that the victim has
been misidentified as the perpetrator of violence. In this
situation, the Bill will ensure that the interim order does not
follow the victim through the court system and adversely
impact on other matters, such as family law proceedings.
To ensure that the variation and revocation process is not used
as an alternative way to seek review of an interim order where
there is no appeal right, the Bill also limits the circumstances
in which leave can be granted for these processes.
New statutory examples of family violence —
dowry-related abuse and forced marriage

Court-mandated Men’s Behaviour Change Programs
Part 5 of the Family Violence Protection Act establishes a
counselling order regime, which underpins the
court-mandated Men’s Behaviour Change Program.
Currently, Part 5 only applies to adult respondents to final
family violence intervention orders whose place of residence
is in certain narrowly-prescribed areas. Further, only the two
Family Violence Court Divisions, or a Magistrates’ Court
venue specified by the Minister, are permitted to make
counselling orders.
The Bill makes two amendments to the counselling order
provisions in Part 5. Firstly, it allows the Minister to specify
venues of the Children’s Court that may make counselling
orders, by notice published in the Government Gazette.
Secondly, it removes the requirement that Part 5 only applies
if the respondent resides within a specified postcode area, so
that relevant Courts will be able to make counselling orders
regardless of where the respondent resides.
Conclusion
This Bill supports the implementation of the Royal
Commission’s recommendations to strengthen the justice
response to family violence.
The reforms in the Bill are another important part of the
Government’s commitment to build a new family violence
system, so that victim survivors receive better protection and
support and perpetrators are held to account.

Section 85(5) of the Constitution Act 1975
The Royal Commission heard that in addition to forms of
family violence experience in all communities, women in
some culturally and linguistically diverse communities
experience specific forms of family violence, among them
dowry-associated violence and forced marriage. The Royal
Commission also heard that these forms of abuse may not be
readily recognised as family violence by some within these
communities.
Accordingly, the Royal Commission recommended
expanding the statutory examples of family violence in the
Family Violence Protection Act (recommendation 156) and
this Bill responds to that recommendation.

Ms PULFORD — I wish to make a statement under
section 85(5) of the Constitution Act 1975. This
section 85(5) statement relates to the Justice Legislation
Amendment (Family Violence Protection and Other
Matters) Bill 2018. I wish to make a statement under
section 85(5) of the Constitution Act 1975 for the
reasons why two provisions of the bill alter or vary
section 85(5) of that act.

Facilitating electronic processes in the Courts and the
Victorian Civil and Administrative Tribunal

It is my intention to make a statement under
section 85(5) of the Constitution Act 1975 setting out
the reasons for altering or varying that section. It is the
intention of clauses 110 and 114 of this bill to alter or
vary section 85 of the Constitution Act. Clauses 111 and
115 of this bill are included to satisfy the requirements of
section 85 of the Constitution Act in respect of the
changes effected by clauses 110 and 114.

It is important that Victorian courts and tribunals are able to
utilise contemporary technology to ensure the quick and
efficient delivery of justice. In the family violence context,
warrants and orders issued in relation to family

Clause 22 of the bill inserts new division 2A in part 4 of
the Family Violence Protection Act to enable the courts
to make interim orders on their own motion in a bail

It is important to note that the Bill does not make the practice
of taking and giving dowry illegal, but merely illustrates, by
use of a statutory example, that where certain abusive
behaviours are used to demand or receive dowry, this can
constitute family violence.
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proceeding or criminal proceeding. This implements
recommendation 79 of the royal commission.
Clause 110 inserts new paragraph (c) in section 114(2) of
the Family Violence Protection Act and clause 114
inserts new paragraph (b) in section 91(2) of the Personal
Safety Intervention Orders Act to provide that parties
cannot appeal against an interim order or a refusal to
make an interim order. This restriction will limit the
jurisdiction of the Supreme Court and engage section 85
of the Constitution Act.
Currently section 114 of the Family Violence Protection
Act allows a party to appeal against an interim order, and
section 119 provides that the appeal is by way of
rehearing, which in practice is conducted as a de novo
hearing. If this appeal right continues to be available, it
would enable a party to de novo appeal a decision of a
higher court to make an own-motion interim order. This
would be an unusual appellate process in cases involving
decisions of the County Court or Supreme Court. It
would also require a special appellate process if the
decision being appealed was given by a Supreme Court
judge because such appeals would ordinarily be heard by
the Court of Appeal.
Allowing appeals against interim orders, whether by the
court’s own motion or attaching to an application for a
family violence or personal safety intervention order,
may also undermine the urgent, protective and temporary
nature of interim orders and delay final order
proceedings. This risks further traumatising the protected
or affected person, which is at odds with the purpose of
these orders — promoting and protecting the safety of
victims of family and other forms of violence. In
addition, restricting appeals against a court’s decision to
grant an interim order is consistent with the existing
framework for civil appeals under section 109 of the
Magistrates’ Court Act. It is appropriate to restrict
appeals against interim orders, particularly where other
processes exist that enable a fair outcome, and where
judicial review, and appeals against final orders, remain
available to the parties. I commend the bill to the house.
Debate adjourned for Ms CROZIER (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 28 June.
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Ms PULFORD (Minister for Agriculture)
(21:55) — By leave, I move:
That the second reading be taken forthwith.

In doing so I wish to advise the house that the bill
passed the Legislative Assembly with five minor
amendments. The amendments fixed three transitional
arrangement errors in clause 357, a commencement
date in clause 386 and a typographical error in item 64
of schedule 1.
Motion agreed to.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006, (the ‘Charter’), I make
this Statement of Compatibility with respect to the Local
Government Bill 2018.
In my opinion, the Local Government Bill 2018, as
introduced to the Legislative Council, is compatible with
human rights as set out in the Charter. I base my opinion on
the reasons outlined in this statement.
Overview
The purpose of the Local Government Bill 2018 (‘the Bill’) is
to create, empower and regulate local government within the
State. Local government is an essential component of the
Victorian constitutional system and the right to participate in
public life contained in section 18 of the Charter of Human
Rights and Responsibilities Act 2006 (‘the Charter’).
Section 74A(1) of the Constitution Act 1975 provides that
local government is a distinct and essential tier of government
consisting of democratically elected councils having the
functions and powers Parliament considers necessary to
ensure the peace, order and good governance of each
municipal district. This is a broad mandate that promotes the
right to participate in public life.
Section 18 of the Charter establishes a right for an individual
to participate in the conduct of public affairs, directly or
through freely chosen representatives, to vote and be elected
at municipal elections, and to have access to public office
without discrimination. The Bill creates the framework that
helps underpin this right in relation to municipal elections for
public office and the public affairs of councils.
The Bill will replace the Local Government Act 1989 with a
modern, principles based legislative framework for the
establishment and administration of a system of local
government in Victoria.
The proposed reforms seek to address deficiencies in the
current Act which has been extensively revised and altered
over the past 25 years. This has led to parts of the Act
becoming ambiguous and inconsistent, unnecessarily
prescriptive and in some cases redundant. The new

LOCAL GOVERNMENT BILL 2018
Thursday, 21 June 2018
framework will address this by providing a more
contemporary, accessible and plain English Act.
Additionally, the Bill seeks to revitalise local democracy
through facilitating greater participation by candidates, voters
and citizens in council activities and promoting a greater
understanding and value for the role of councils as
democratically elected bodies. This is intended to strengthen
the right to participate in public life.
A key feature of the Bill is to more clearly define the
outcomes required of councils through a new governance
framework while simultaneously giving councils more
autonomy in achieving these outcomes. This will be balanced
by reinforcing council integrity and requiring councils to give
effect to the principles based governance framework.
As a result, councils are given broad powers that could
potentially engage or limit Charter rights in their specific
exercise. For example, Part 3 of the Bill empowers councils to
make local laws in relation to any matter for which the
council has a function or power and Part 5 of the Bill
empowers councils to levy rates and charges on rateable land.
While the Bill enables councils to exercise these defined
powers, the Bill itself does not establish the local laws or levy
rates. When exercising these powers, however, councils are
required to consider the human rights set out in the Charter in
accordance with their obligations under that Act. The Bill
clarifies this in relation to local laws by providing that a local
law must not be inconsistent with the Charter. In addition, the
Bill provides the Minister and the Chief Municipal Inspector
with appropriate oversight mechanisms to ensure that
councils and councillors do not breach their obligations in
relation to the Charter or other legislative requirements.
Human Rights Issues
Human rights protected by the Charter that are relevant to
the Bill
Right to participate in public life — section 18
The Bill promotes the section 18 right to participate in public
life (as described above) by establishing councils and
providing for the holding of municipal elections. The Bill
creates, defines and promotes the essential components of the
right to participate in public life as they relate to local
government, both in regard to participation in public affairs in
municipalities and in relation to voting and being elected at
municipal elections.
The Bill provides the legislative framework for establishing
and constituting councils, conducting democratic elections for
representative councillors and requiring councils to provide
key strategic information to their communities and consult
with them on decisions. The Bill therefore strongly promotes
the right to participate in public life under section 18 of the
Charter.
Clause 12 of the Bill promotes the right to participate in
public life by providing that a council consists of its
councillors who are democratically elected in accordance
with the Bill.
Part 2 of the Bill engages and to some extent might limit the
right to participate in public life by providing for the
qualification to be councillors, as well as the disqualification
of councillors, and the removal of Mayors and Deputy
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Mayors in defined circumstances. These limitations are
reasonable and justified under section 7(2) of the Charter in
order to ensure the suitability of candidates, elected
representatives and of mayors.
Clause 32 of the Bill limits the right to participate in public
life by providing that only persons who are 18 years of age,
eligible citizens and who have a sufficient connection to the
council to be on the voters’ roll are qualified to be a
councillor. These limitations are reasonable and justified
under section 7(2) of the Charter to ensure that as holders of
public office, councillors have a sufficient level of maturity
and connection to their municipality.
Additionally, clauses 32 and 33 may limit the right because
they provide grounds for which an individual will not be
qualified to be a councillor and will cease to hold office.
However, these grounds are reasonably limited and relate
primarily to the commission of offences under the Bill (such
as failing to disclose a material conflict of interest) or are of
such a serious nature (such as being disqualified from
managing a corporation) that they are necessary to ensure the
integrity and good governance of the sector.
Clause 19 of the Bill impacts on the right to participate in
public life by providing the mayor with the power to direct a
councillor to leave a meeting in accordance with the meeting
rules. This restriction is reasonable and necessary to prevent
councillors from disrupting council meetings and can be
balanced against the rights of other councillors and the
community to participate in public life by providing for the
orderly conduct of meetings.
Clause 23 of the Bill may limit the right to participate in
public life by providing that a council may declare the office
of Mayor or Deputy Mayor serving a two-year term to be
vacant, such as where the council deems the Mayor or Deputy
Mayor incapable of performing their role as Mayor or Deputy
Mayor. This possible restriction is reasonable and necessary
to ensure that the person selected by councillors to be the
Mayor or Deputy Mayor of a council for at least two years is
able to take a leadership role on behalf of the councillors. It is
limited in its impact to only those instances where three
quarters of the councillors have voted to remove the Mayor or
Deputy Mayor from office and does not affect their right
continue in office as a councillor on the council.
Clause 33 of the Bill promotes the right by extending the
period during which a councillor can be absent from meetings
of the council to a period of 6 months if the absence is a result
of the councillor becoming a parent. Clause 41 also promotes
the right by requiring councils to make available to
councillors the resources and facilities reasonably necessary
to enable them to effectively perform their role and functions
having regard to the support a councillor may need because
they have a disability or are exercising a caring responsibility.
Clauses 54 and 56 of the Bill promote the right to participate
in public life by requiring councils to have a community
engagement policy and a public transparency policy and to
implement community engagement and public transparency
principles, which will require councils to engage with their
communities and to be open and accountable to them.
Clause 63 of the Bill promotes the right to participate in
public life by promoting community engagement and access
to council meetings. Clause 63 of the Bill also impacts on this
right by providing for the closing of council meetings to hear
confidential matters, for security reasons or where necessary
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to enable the meeting to proceed in an orderly manner. This
might interfere with the right to participate in public life but is
likely reasonable and justified under section 7(2) of the
Charter. For example, in order to protect another person’s
right to privacy and reputation in relation to the disclosure of
personal information and to protect the interests of council in
relation to other defined confidential matters (such as
commercial in confidence tenders for contracts). Meetings are
to be open to the public unless the above specified
circumstances apply. The ability of councils to close meetings
is limited to defined circumstances where it is reasonably
necessary for public interest purposes.
Part 7 also limits the right to participate in public life by
providing for the suspension of councillors from office under
certain circumstances, such as where a councillor conduct
panel has found that they have committed misconduct or
serious misconduct under clause 201 of the Bill. However, the
limits on this right are likely to be reasonable and justified
under section 7(2) of the Charter to ensure that councillors, as
democratic representatives and decision makers, are capable
of performing their duties with integrity and doing so in a
manner which is respectful to others. Part 7, Divisions 5, 6
and 7 have procedural protections for the councillor conduct
framework, including a structured, tiered system of
independent arbitration, panel hearings and Victorian Civil
and Administrative Tribunal (VCAT) hearings, with each
successive body hearing more serious matters and with
greater disciplinary powers.
Part 7, Division 2 might also impact on this right by providing
that councillors must remove themselves from decision
making where they have a conflict of interest. The limitation
on this right can be balanced against ensuring the important
public purpose that council decisions are made fairly and
impartially and that public office is not misused.
Part 8 of the Bill promotes the right to participate in public
life by ensuring that councils provide good governance, act
lawfully and are accountable for their exercise of State power.
In order to achieve this, Part 8, Divisions 6 and 7 of the Bill
contain oversight measures which might limit the right to
participate in public life by providing that the Minister may
recommend that the Governor in Council suspend a
councillor or suspend all of the councillors of a council in
specified circumstances. However, it is noted that the powers
contained in Part 8 of the Bill are narrowly tailored to ensure
that any exercise of the powers is subject to sound procedural
protections and only utilised in the most serious of cases.
For example, the powers for the Minister to recommend the
suspension of a councillor or of an entire council can only be
exercised where there has been an identified, serious failure of
good governance. Any limitations on a councillor’s rights in
such circumstances can be balanced against the strong public
interest in ensuring the appropriate exercise of statutory
powers by councils and the appropriate undertaking of public
functions by councillors. Given the problems in the past with
governance failures at councils and the associated costs to
their communities, it is essential that the State Government
have oversight to ensure that councils provide good
government, act legally and comply with the requirements of
their empowering legislation.
Part 8 of the Bill promotes the right to participate in public
life by providing for a Minister to appoint or recommend the
appointment of persons to public roles including, as a
Commissioner on a Commission of Inquiry, as an
Administrator for a suspended council, municipal monitor
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and Chief Municipal Inspector. These are important public
roles related to ensuring the integrity and good governance of
the sector.
Clauses 235 and 261 may limit the right by providing
circumstances where the office of Commissioner on a
Commission of Inquiry or as an Administrator for a
suspended council will be vacated. Any limitation is
reasonable and necessary in order to ensure that
Commissioners and Administrators are appropriate persons to
discharge the important public roles for which they have been
appointed and include serious occurrences such as
convictions for indictable offences or bankruptcy.
Part 9 of the Bill promotes the right to participate in public
life by ensuring the free and fair conduct of council elections.
This Part contains comprehensive provisions which deal with
the right to vote in elections, the process of and right to
nominate as a candidate, the conduct of elections and
counting of votes and a process for disputing election results.
Part 9, Division 1 promotes the right to participate in public
life by providing for the eligibility of persons to vote in
council elections. However, the Division may also restrict the
right by limiting the eligibility of individuals to vote in
elections by providing the criteria for who is eligible to be
enrolled to vote in a particular municipality. Any impact on a
person’s eligibility to participate in an election can be
balanced against the important public purpose of ensuring that
persons who vote in council elections have a sufficient
connection to the municipality and are of a sufficient level of
maturity.
Clauses 339 and 340 of the Bill promote the right to
participate in public life by providing for the review of
council elections where the results are disputed. This
promotes the right to participate in public life by ensuring that
there is a forum for determining the accuracy of declared
election results.
Right to freedom of expression — section 15
Section 15 of the Charter provides that every person has the
right to hold an opinion without interference and has the right
to freedom of expression which includes the freedom to seek,
receive and impart information and ideas of all kinds, whether
within or outside Victoria and whether — orally or in writing;
or in print; or by way of art; or in another medium chosen by
him or her.
Part 3, Divisions 1, 2 and 3 promote the right to freedom of
expression by providing open forums for councillors to
discuss matters affecting their municipalities, requiring
councils to consult with their communities on matters and
providing individuals with the opportunity to make
submissions on matters which affect them. This ensures that
the voices and opinions of the community members and
participants in the local government system are heard.
Division 2 might also contain some restrictions on the right to
freedom of expression but these restrictions are imposed
primarily to promote other rights, such as the section 18 right
to participate in public life and the section 13 right to privacy
and reputation.
Clause 19 of the Bill may limit the right by providing that the
Mayor of a council may order a councillor to leave a council
meeting in accordance with meeting procedures. This
limitation is reasonable and necessary to prevent councillors
from severely disrupting council meetings and therefore not
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unduly limit the rights of other councillors to participate in
orderly council meetings.
Clause 63 of the Bill promotes the right to freedom of
expression by requiring councils to conduct open meetings.
However, the clause may also impact the right, particularly of
members of the public, by providing for closed meetings of
the council. However, special responsibilities are attached to
this right (see section 15(3)) and the right may be subject to
lawful restrictions to respect the rights and reputation of other
persons (including the earlier mentioned provisions regarding
the need to protect people’s privacy rights in relation to
closed meetings).
Part 3, Division 1 promotes the right to freedom of expression
by requiring councils to consult with their communities in line
with community engagement principles and to develop
community engagement and public transparency policies.
Clause 163 of the Bill may impact the right to freedom of
expression by penalising the unauthorised disclosure of
confidential information by councillors, members of
committees and members of council staff. The provision is,
however, necessary in order to protect the right to privacy and
reputation of individuals where the council has their private
information and to otherwise protect information which is
confidential, such as business information or legal advice.
Any limitation of the right is reasonable and proportionate
because it is necessarily limited to only preventing the
unauthorised disclosure of information which is of a type
which should remain confidential.
Clauses 217, 232 and 233 of the Bill may impact the right to
freedom of expression by providing that the Chief Municipal
Inspector may require a person to appear before them for
examination under oath or affirmation and penalising them
for failing to comply or making false or misleading
statements. Any limitation on the right is reasonable and
proportionate as the power is necessary to enable the Chief
Municipal Inspector to thoroughly investigate alleged
breaches of the Act and there are protections in the provision
allowing persons to not comply with a request if they have a
reasonable excuse, such as that the request would require
them to incriminate themselves.
Clauses 240 and 241 of the Bill may impact the right to
freedom of expression by providing that Commissions of
Inquiry may serve written notice on a person to appear and
give evidence to it. Any limitation on the right is reasonable
and proportionate in order to allow Commissions to conduct
thorough investigations into matters of serious concern at
councils. The provision has procedural protections, including
that written notice must be served and that persons do not
need to appear before the Commission if they have a
reasonable excuse, such as that the request would require
them to incriminate themselves or that they are unable to
attend on a particular date.
Clauses 249 and 250 provide additional protections to persons
who appear before a Commission of Inquiry including that
witnesses and legal practitioners who represent witnesses
have the same protections as witnesses and legal practitioners
who appear before the Supreme Court and that otherwise
incriminating evidence voluntarily provided to a Commission
may only be used in limited circumstances.
Clause 246 provides that a Commission of Inquiry may make
an order that prohibits persons publishing information
identifying persons testifying to the Commission or that is
before the Commission. Any limitation is necessary to protect
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individual rights to privacy and reputation and to protect the
confidentiality of information provided to the Commission on
a confidential basis. The provision is reasonable and
proportionate as it provides limited grounds on which an
order may be made and requires that notice of the order be
provided.
Clause 252 of the Bill may impact the right to freedom of
expression by providing that members of the staff of a
Commission of Inquiry cannot disclose information acquired
during the course of an inquiry. Any limitation is necessary to
protect individual rights to privacy and reputation and to
protect the confidentiality of information provided to the
Commission on a confidential basis. The provision is
reasonable and proportionate as it provides circumstances
where the information can be disclosed by the staff member,
such as where the information is already in the public domain
and clause 253 provides a mechanism for Commissions to
otherwise disclose the information.
Clause 254 of the Bill may impact the right to freedom of
expression by providing that persons cannot make false or
misleading statements or produce false or misleading
documents to a Commission of Inquiry. Any limitation on the
right is reasonable and proportionate as the power is
necessary to ensure the accuracy of the information provided
to Commissions and is solely limited to instances where
persons are knowingly providing false information.
Part 9 of the Bill impacts on the right to freedom of
expression by prohibiting the distribution of certain
information related to council elections. Part 9, Division 9 of
the Bill contains offence provisions which include restrictions
on publishing misleading information, a requirement to have
electoral materials authorised by a named person and a
requirement to make and lodge electoral campaign donation
returns. These impacts are reasonable and necessary to
promote the right to participate in public life by preventing
the distribution of false or misleading information that could
unduly influence elections, to ensure that voters have relevant
information to inform their decisions and to maintain the
transparency and integrity of council decision making.
Right to a fair hearing — section 24
Section 24 of the Charter provides that a person charged with
a criminal offence or a party to a civil proceeding has the right
to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and
public hearing. ‘Civil proceeding’ has been defined broadly
by the Victorian courts.
Clause 63 of the Bill might also impact on the right to a
public hearing by allowing for closed council meetings in
limited circumstances. As discussed above, this must be
balanced against the right to privacy and reputation.
Clauses 118 and 126 of the Bill promote the right to a fair
hearing by providing ratepayers the right to appeal rates,
service charges and special purpose charges levied by
councils, to VCAT.
Part 7, Divisions 5, 6 and 7 of the Bill likely engage the right
to a fair hearing by providing for a councillor conduct
framework that incorporates escalated forums and procedures
for more serious allegations. Under Division 5 all councils are
required to have a councillor code of conduct which provides
for an internal resolution procedure for addressing alleged
breaches of the code which includes procedural protections,
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such as the appointment of an independent arbiter. Where a
councillor is alleged to have committed misconduct or serious
misconduct, the Bill provides for the matter to be heard by an
independent councillor conduct panel and provides
procedural protections, such as the application of the rules of
natural justice and a right of appeal to VCAT. Where a
councillor is alleged to have committed gross misconduct, the
Bill provides for the matter to be heard by VCAT and that
applications can only be made by the Chief Municipal
Inspector which provide additional procedural protections.

councillors of a council is also subject to disallowance by
Parliament and will therefore be subject to an additional level
of scrutiny. These are further safeguards.

Part 8, Division 5 likely engages the right to a fair hearing by
providing powers to Commissions of Inquiry to conduct
inquiries into matters relating to the affairs of a council,
including the power to conduct hearings and to issue reports
and recommendations to the Minister. These reports can
contain adverse findings against individuals.

Right to privacy and reputation — section 13

Part 8, Division 5 has been carefully considered to ensure that
Commissions have sufficient flexibility in their operation to
conduct appropriate investigations into matters of governance
concern at councils but are still required to engage in fair
processes. The Division provides for Commissions of Inquiry
to make decisions in relation to the operation of any hearings
they conduct, including whether a witness can be represented
and whether proceedings are to be held publicly and
mandates that they provide natural justice. Clauses 238 and
251 contain overarching procedural protections which require
that the Commission must be satisfied that a person who is
subject to an adverse finding has been informed of the finding
and been provided with an opportunity to respond. The
Commission is then required to consider any response and
include the response in its final report.

Clause 63 of the Bill promotes the right to privacy and
reputation by allowing councils to maintain the confidentiality
of confidential personal information by closing council
meetings and Part 7, Division 1 of the Bill promotes the right
to privacy by prohibiting councillors and council staff from
disclosing confidential information and providing for
penalties for where the information is inappropriately
disclosed. These provisions ensure that councils are able to
consider confidential personal information in a way which
does not breach the confidentiality of that information and
that where confidentiality is breached that the breach is
appropriately addressed.

Clauses 258 and 260 of the Bill likely engage the right to a
fair hearing by imposing procedural requirements in relation
to the Ministers’ powers to recommend to the Governor in
Council that a councillor or all of the councillors of a council
be suspended. The clauses include procedural safeguards such
as requiring a recommendation from an integrity body,
providing an opportunity to respond to the recommendation,
allowing for either house of Parliament to disallow the
suspension and limiting suspension to 12 months.
Clause 258 provides that the Minister can only recommend
that a councillor be suspended on the advice of a municipal
monitor, commission of inquiry or other integrity body and
must be satisfied that the councillor is presenting a serious
risk to health and safety or that a governance failure is
continuing. The Minister must also be satisfied that the
councillor has been afforded an opportunity to respond to any
findings which underpin the decision to make a
recommendation. Any Order made by the Governor in
Council on the basis of a recommendation by the Minister is
also subject to disallowance by Parliament and will therefore
be subject to a further high level of scrutiny. These are
important safeguards.
Clause 260 provides that the Minister can only recommend
that all of the councillors of a council be suspended if satisfied
that there has been a failure to provide good governance or a
repeated and substantial failure to comply with a governance
order and, in the case of a failure to provide good governance,
the Minister has considered what steps the council has taken
to address and remedy the difficulties underlying the failure.
This ensures that the council has an opportunity to remedy
identified failures and provide good governance before the
power is exercised. Any Order suspending all of the

Clauses 339 and 340 of the Bill promote the right to fair
hearing by providing a right to apply to VCAT for a review of
an election if the validity of that election is disputed. This is
an important safeguard in the event there is a concern about
the validity of an election and additionally promotes the
section 18 right to participate in public life.

Section 13 of the Charter provides that a person has the right
not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with and
not to have his or her reputation unlawfully attacked.

Clauses 155 and 156 of the Bill affect the right to privacy in
relation to the home by providing that the council, owner or
persons authorised by the owner or council may enter land to
carry out required work. This could include a person’s home.
This provision is not arbitrary or unlawful as the power can
only be exercised in limited circumstances where a person has
failed to undertake the required work and where it will ensure
that works are undertaken in accordance with relevant Acts,
regulations or local laws.
Clause 160 of the Bill may impact on the right to privacy by
providing that purchasers of land must provide notice of the
acquisition of the land. This is not arbitrary or unlawful as it is
necessary to assist councils to maintain accurate voter rolls
and rating systems.
Part 7, Divisions 2 and 3 and Part 9, Divisions 9 and 10,
impact on the right to privacy and reputation by requiring
councillors, candidates and council staff to produce certain
information, such as the amount and source of campaign
donations received, and other personal information, to the
Chief Municipal Inspector, disclose conflicts of interest in
council meetings, and regularly submit interest returns to the
council’s Chief Executive Officer. This could require the
divulging of information that would otherwise be private in
nature. Any impacts on the right to privacy and reputation are
not arbitrary or unlawful and can be balanced against the need
to ensure the transparent and accountable operation of
councils, the integrity of council decision making and to
prevent the misuse of public position. Further, a safeguard is
that the Bill requires that information disclosed in interest
returns to the CEO are only made public in summary form,
ensuring councillors’ personal details about their interests
remain private.
Part 8, Division 5 likely engages the right to privacy and
reputation by providing for Commissions of Inquiry to
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conduct inquiries into matters relating to the affairs of a
council, including the power to conduct hearings, and to issue
reports and recommendations to the Minister. When
conducting inquiries, Commissions can require persons to
provide them with information and are not bound by the
ordinary rules of evidence. In addition, the Commission can
require information to be provided to it and Commission
reports may contain adverse findings against individuals.
Part 8, Division 5 has procedural protections to ensure that
any impacts on privacy are lawful and not arbitrary. The
Division provides for Commissions of Inquiry to make
decisions in relation to the operation of hearings, including
deciding whether proceedings are to be held publicly and
whether to exclude certain persons from those hearings. In
addition, clause 251 requires that the Commission must be
satisfied that a person who is subject to an adverse finding
has been informed of the finding and been provided with an
opportunity to respond. The Commission is then required to
consider any response before making its final report and
include the response in its final report. Clauses 244, 246 and
252 of the Bill provide protections for the confidentiality of
information obtained by the Commission or members of the
Commission staff and prohibit inappropriate disclosure of
that information.
Part 8, Division 5 has procedural protections to ensure that
that any impacts on reputation are lawful. The Division
provides for Commissions of Inquiry to make decisions in
relation to the operation of hearings including whether a
witness can be represented and whether proceedings are to be
held publicly while still mandating that they provide natural
justice in all instances. Clauses 238 and 251 contain
overarching procedural protections which require that the
Commission must be satisfied that a person who is subject to
an adverse finding has been informed of the finding and been
provided with an opportunity to respond. The Commission is
then required to consider any response and to include the
response in its final report.
Similarly, Part 8, Division 4, likely engages the right to
privacy by providing the Chief Municipal Inspector with
powers to require persons to provide reasonable assistance to
the Inspector in their investigations, including providing the
Inspector with information. Any limitation is lawful and not
arbitrary as the power is necessary to ensure that the Inspector
can conduct thorough investigations of alleged breaches of
the Act and there are procedural protections in relation to the
power, including that a person does not have to comply if
they have a reasonable excuse not to, such as that the request
would require them to incriminate themselves.
Clause 326 of the Bill promotes the right to privacy by
mandating the secrecy of votes cast in council elections and
providing for sanctions for persons who breach this secrecy.
Right to property — section 20
Section 20 of the Charter provides that a person must not be
deprived of his or her property other than in accordance
with law.
Part 5, Division 4 of the Bill affects the right to property by
providing that a council may require an occupier of property
to pay it rent to recover unpaid rates, service charges or
special purpose charges. Part 6, Division 6 of the Bill
similarly affects the right to property by providing that a
council can recover unpaid money from an owner of land
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where that money is owed in relation to the land or building.
These provisions affect the right to property by providing that
a council may require payment from an individual due to their
ownership or occupation of land and are lawful because, in
the case of unpaid money, the money must be owed in
relation to that land and, in the case of receiving rent, clear
processes, such as notice requirements, are outlined in the Bill
and must be followed. These provisions help ensure that
councils are able to collect unpaid monies, particularly rates,
which are essential for them to be able to undertake their
responsibilities under the Bill.
Part 5, Division 4 of the Bill also affects the right to property
by providing that a council may sell property to recover
unpaid rates, service charges or special purpose charges
where the amount is overdue by more than 3 years and no
current arrangement exists for the repayment of the amount to
the council or an agreement to repay the amount is not being
complied with. This provision is lawful because it can only be
exercised in accordance with the processes clearly outlined in
the Bill, including notice requirements and a requirement to
have a court order requiring payment of the outstanding
amount. Additionally, rates, special charges and special
purpose charges are levied on land and should therefore be
able to be collected by sale of that land in a manner similar to
a mortgage or other charge on the land.
Part 5, Division 4 of the Bill engages but does not limit the
right to property by providing that a person acquiring rateable
land must pay any outstanding rates, service charges or
special purposes charges. This is in accordance with the law
because the amount owed must appear on the Land
Information Certificate for the land issued by the council
thereby providing notice of the amount owed to prospective
purchasers. Additionally, rates, special charges and special
purpose charges are levied on land and should therefore run
with the land in a manner similar to mortgage or other
charges of land.
Part 6, Division 4 of the Bill engages but does not limit the
right to property by providing that councils may compulsorily
acquire land. The power to compulsorily acquire land is
lawful as it must be exercised in accordance with the Land
Acquisition and Compensation Act 1986. This is a necessary
power to ensure that councils are able to acquire land for the
performance of governmental functions.
As this acquisition of land must be in accordance with the
Land Acquisition and Compensation Act 1986, the acquisition
gives rise to a right to compensation on just terms, and the
lawfulness of an acquisition may be tested through judicial
review. Further, the Land Acquisition Act sets out clear
requirements for notification, procedures for acquisition and
determination of compensation. Any such deprivation will be
in accordance with law.
Part 6, Division 5 of the Bill also affects the right to property
by providing that the council or the owner of land may enter
land to carry out required work. This provision is not
unlawful as the power can only be exercised where the person
has failed to carry out work required by an Act, regulation or
local law.
Part 7, Division 7 of the Bill and clause 350 impact the right
to property by providing for the non-payment of councillor
allowances and the return of council equipment by
councillors in circumstances where councillors have been
suspended or are otherwise removed from office following a
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hearing or investigation or are liable to pay the council a
surcharge. This is necessary where a councillor is no longer
performing the work for which they were given the allowance
and for which the equipment was provided or because they
are otherwise liable to make payments to the Council.
Part 8, Division 5 likely engages the right to property by
providing for Commissions of Inquiry to be able to require
persons to provide documents to them. This may impact on
the proprietary rights of the owners of these documents.
However, to the extent that it may affect the right, it will be in
accordance with law and contains procedural protections,
including that the documents do not have to be provided to
the Commission if there is a reasonable excuse not to,
including that the documents are incriminating, and the owner
of the documents may make an application to have them
returned by the Commission when they cease to be
reasonably necessary for the purposes of its inquiry.
Similarly, Part 8, Division 4, likely engages the right by
providing the Chief Municipal Inspector with powers to
require persons to provide documents to them. This may
impact on the proprietary rights of the owners of these
documents. However, to the extent that it may affect the right,
it will be in accordance with law and contains procedural
protections, including that the documents do not have to be
provided to the Inspector if there is a reasonable excuse not
to, including that the documents are incriminating.
Presumption of innocence — section 25(1)
Clause 25(1) of the Charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law.
Clauses 217, 232 and 233 of the Bill provide that the Chief
Municipal Inspector may require a person to appear before
them for examination under oath or affirmation and providing
for a penalty if they refuse to comply or if they make false or
misleading statements. Clauses 232 and 233 provide that
persons do not have to comply with a request if they have a
reasonable excuse for not doing so. In doing so it leaves the
onus on a person not complying with the request of the
Inspectorate to raise the excuse with the Inspectorate, but only
creates an evidentiary burden on the person.
Clauses 240 and 241 of the Bill also provide that
Commissions of Inquiry may serve written notice on a person
to appear and give evidence to it and provide for penalties for
failing to do so. The provision provides that persons do not
need to appear before the Commission if they have a
reasonable excuse which similarly creates an evidentiary
burden on the person. These provisions allow the Chief
Municipal Inspector or a Commission to conduct inquiries in
a timely manner and only apply where a person has not
complied with a request or notice. There is little risk of these
provisions allowing an innocent person to be convicted as the
reasonableness of non-compliance and the exception are
easily raised and, if raised, the legal onus would be on a
prosecutor to establish that it was not reasonable.
Clause 78 of the Bill provides that a person cannot be
convicted of an offence against a local law or prejudicially
affected if the council did not comply with certain notice
provisions in relation to the local law. This is to ensure that
local laws are generally enforceable unless notice has not
been reasonably provided. This provision creates an
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evidentiary burden on the person charged or affected by the
local law.
Clause 160 of the Bill provides that a person who acquires
land in a municipal district must provide notice to the council
and that it is an offence not to do so without a reasonable
excuse. This provision allows councils to ensure that they
have accurate information on their voter’s rolls and likewise
creates an evidentiary burden on the person in relation to the
reasonable excuse.
Clauses 163 provides that councillors, members of delegated
committees and council staff must not intentionally or
recklessly disclose confidential information and provides that
the clause does not apply if the council has determined that
the information should be public. To the extent this provision
creates a burden, it creates an evidentiary burden in relation to
the council determination.
Clause 167 provides for certain circumstances in which a
conflict of interest will not be taken to arise in relation to a
councillor or member of a council committee voting on a
matter. This may create a burden on the person relying on the
exemption and, to the extent that it does, it creates an
evidentiary burden.
Clause 175 provides that councillors must not accept gifts
unless they know the name and address of the person making
the gift and, if they do not know the name and address of the
person, provides that the councillor is not in breach if they
dispose of the gift to the Council within 30 days. This may
create a burden to raise this and, to the extent it does, it creates
an evidentiary burden.
Clause 327 of the Bill provides that a person who fails to post
a ballot-paper in accordance with an agreement is guilty of an
offence. This does not apply if the ballot-paper was received
by the election manager in time to be counted in the election.
This may create a burden to raise this, but to the extent that it
does, it creates an evidentiary burden.
Clauses in Part 9, Division 9, including clauses 295, 316, 319,
320, 328, 329, 330 and 333 provide circumstances in which
electoral offences do not apply. To the extent they create
burdens, they create evidentiary burdens in relation to
these exceptions.
The Bill contains summary offences (including some
abovementioned provisions) to which section 72 of the
Criminal Procedure Act 2009 will apply. This provision
places an evidential burden on the accused in relation to any
exception, exemption, proviso, excuse or qualification in
those offences.
Evidentiary burdens do not limit the right to presumption of
innocence.
Right to recognition and equality before the law — section 8
Section 8 of the Charter provides that every person is equal
before the law and is entitled to the equal protection of the
law without discrimination and has the right to equal and
effective protection against discrimination.
Clause 33 of the Bill promotes the right to equality by
extending the period during which a councillor can be absent
from meetings of the council to a period of 6 months if the
absence is a result of a councillor becoming a parent, and
clause 41 requires councils to make available to councillors
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the resources and facilities reasonably necessary to enable
them to effectively perform their role and functions having
regard to the support a councillor may need because of a
disability or if a councillor is a carer.
Part 7, Division 7 of the Bill promotes the right to equality by
providing that sexual harassment can constitute serious
misconduct and, in some instances, gross misconduct where it
renders a councillor not fit and proper to hold public office.
By clearly providing that sexual harassment is unacceptable
under the councillor conduct framework, this will provide
equal and effective protection against discrimination on the
basis of sex which results in inappropriate behaviour.
Part 9 of the Bill promotes the right to equality before the law
by providing for the free and impartial democratic election of
councillors with an equal right provided to all entitled
individuals to participate in these processes.
Part 2, Division 5 and Part 9, Division 1 of the Bill may
impact the right to equality before the law by providing an
age requirement for the entitlement to vote in a council
election or to be a councillor. Any limit is reasonable and
justified under section 7(2) as being necessary to ensure that
voters are of an age where they have a sufficient
understanding of public affairs and personal autonomy to be
able to freely participate in the electoral process and to act as
elected representatives.
Right to freedom of movement — section 12
Section 12 of the Charter provides that every person lawfully
within Victoria has the right to move freely within Victoria
and to enter and leave it and has the freedom to choose where
to live.
Part 7, Division 7 of the Bill limits the right to freedom of
movement by providing for councillor conduct panels to be
able to direct councillors to attend a hearing and providing
penalties for non-attendance. These limitations on the right
are reasonable and proportionate to ensure that councillors
are able to be held to appropriate standards of behaviour and
to ensure a fair process for hearing matters involving
allegations of misconduct and are circumscribed because
they only apply to councillors who are a party to a councillor
conduct panel hearing.
Clauses 217, 232 and 233 of the Bill limit the right to freedom
of movement by providing that the Chief Municipal Inspector
may require a person to appear before them for examination
under oath or affirmation and providing for a penalty if they
refuse to comply. This limit on the right is reasonable and
proportionate as the power is necessary to ensure that the
Chief Municipal Inspector is able to conduct thorough
investigations of alleged breaches of the Act and there are
procedural protections in the provision allowing for persons
to not comply with a request if they have a reasonable excuse
for not doing so.
Clauses 240 and 241 of the Bill limit the right to freedom of
movement by providing that a Commission of Inquiry may
serve written notice on people to appear and give evidence to
it. This limitation on the right is reasonable and proportionate
in order to allow Commissions to conduct thorough
investigations of matters of serious concern at councils. The
provision has procedural protections, including that written
notice must be served and that persons do not need to appear
before the Commission if they have a reasonable excuse.
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Integrity and Accountability Legislation Amendment (Public
Interest Disclosures, Oversight and Independence) Bill 2018
Part 2, Division 9 of the Integrity and Accountability
Legislation Amendment (Public Interest Disclosures,
Oversight and Independence) Bill 2018 (Integrity Bill) inserts
new provisions into the Local Government Act 1989. These
provisions have been included as sections 218–230 of the
Bill. The compatibility of these provisions with the Charter is
addressed in the Statement of Compatibility for the
Integrity Bill.
The Hon. Philip Dalidakis, MLC
Minister for Trade and Investment

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(21:56) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Introduction
It gives me enormous pleasure to rise to speak in support of
this historic Bill — a Bill which will create a new operating
environment for the Councils of the 21st century.
When the existing principal legislation for Councils received
Royal Assent in 1989, the Berlin Wall remained implacably
in place, the internet and skype were future fantasies and
Victoria had 210 relatively small Councils operating much in
the way they had for generations. That world is as
unrecognisable to Victoria’s 79 modern Councils as it is to
most Members of this House.
To argue that the reform of the Local Government Act 1989
is overdue is to understate the case. This Act has been subject
to approximately 100 amending Acts and hundreds of
individual amendments. Like a jerry-built home, subject to
endless makeshift renovations, its original elegant design has
given way. With it, clarity of Councils’ mission in our
modern world has been shrouded in confusion, mired in
prescriptive detail and hobbled by outdated process.
Councils, ratepayer groups and local government peak
organisations have been asking for this Act to be remade for
many years. The reason for the delay relates to the scale of the
challenge. It is a significant task to remake the legislative
framework of a level of government for the next generation.
This government has taken on that task — the task to
determine how Councils are constituted and elected; their
powers and functions; their integrity framework; and the
strategic and business planning approaches that will deliver
value for Victorian rate payers. This Bill empowers Councils
to operate to full capacity within a logical legislative
framework which states with simple transparency what
citizens and ratepayers can expect from their Councils.
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I am proud to be the Local Government Minister to finally
deliver a contemporary Act which respects the critical role of
Councils as modern professional outfits, with stewardship of
$90 billion of community infrastructure and delivery of over
$7 billion of critical public services each year.
Local Responsiveness
The rationale for the very existence of local level governance
is that different communities have distinct needs to which
their local representatives can respond. The Local
Government Act 1989 now contains a level of prescription
which severely constrains the capacity of Councils to respond
to local needs. Much of this focuses on arcane detail about
Council processes, simultaneously paralysing enterprise while
blurring accountability and transparency. The 2018 Local
Government Bill removes much of the prescription which
smothers Council innovation and, in so doing, restores
responsiveness, community connectedness and aspiration to
excellence in delivery.
Increasing Accountability
This Bill is the final step in a sequenced reform program to
lift Council capability and performance in Victoria. The
conditions for Council governance in Victoria have been
carefully prepared to enable a principles-based Act to come
into force and operate effectively.
The Government’s reforms over this term and as part of this
Bill have significantly increased accountability in terms of
what Councils must do. This has made viable an enabling Bill
which provides for greater dynamism and autonomy as to
how they do it. Institutional accountability is balanced with
operational agility and efficiency in the Local Government
Bill 2018.
The new constraints and accountabilities imposed by the
Government, include:
Giving rate payers a fair go by capping annual rate rises
in line with inflation;
Giving citizens meaningful performance information
about their local Council — through the implementation
of comparable public reporting of Council performance
against a uniform set of legislated performance measures
captured in the Know Your Council website; and
Giving Victorians confidence in Councillor integrity —
through the significant strengthening of the Councillor
conduct framework, achieved through the Local
Government (Improved Governance) Act 2015.
In addition, the Bill, introduces higher standards for Councils
in a number of other respects.
It demands that Councils meaningfully engage the local
community in shaping the priorities of their four-year
Council plan and budget.
It lifts the standards of integration of strategic planning
and financial management so that the central Council
plan is underpinned by a financial plan.
The requirement for greater financial rigour under this Bill
takes a number of forms:
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For the first time in any state in Australia, Councils will
have four-year Budgets, much like those of the state
government.
Councils will also be required to adopt 10-year Financial
Plans and 10-year Asset Management Plans — these
will replace the four-year Strategic Resource Plans
Councils currently apply to financial and asset planning.
These 10-year plans provide a longer horizon for asset
planning and reinforce financial discipline and
transparent financial reporting.
In another first for Victoria, this Bill establishes a
uniform method for determining valuations for rating
purposes — strengthening our capacity to compare
performance relative to rating effort.
We are also bolstering the powers and independence of
Council audit and risk committees to monitor financial
discipline and policy compliance.

But the innovation in this Bill extends well beyond financial
management. The Local Government Bill introduces a raft of
broader accountability requirements.
These include:
A new requirement for all Council administrations to
have an independent complaints mechanism to make
them accountable for the services they provide to the
community and the actions they take on their behalf.
The Bill also includes a new requirement for each mayor
to report publicly on progress against the Council plan
every year — signalling the elected Council’s
accountability for Council performance and delivery.
The Bill establishes a Ministerial power to issue a
governance direction to compel improved governance at
a Council where an independent integrity body identifies
governance failures.
The Minister may appoint a Municipal Monitor enabling
the Government to monitor compliance, establishing a
trigger for further intervention if required.
We have also established through this draft legislation, a
new power to suspend individual Councillors who
compromise a Council’s capacity to deliver good
governance should an integrity body recommend such a
suspension.
Finally, this legislation introduces a capacity for an
elected Council to vote out a mayor mid-term in
circumstances in which the mayor has been elected for
two years but has lost the confidence of their fellow
Councillors.
Together these measures restore democratic accountability
and provide an unequivocal signal that standards must be
upheld.
At the same time, this Bill reinforces the integrity of local
democracy, by imposing a uniform election method under the
statutory election service provider (the Victorian Electoral
Commission) rather than leaving the method to the discretion
of elected Councillors. This reform removes the responsibility
for determining how the election is conducted from those
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with a direct interest in the election outcome (sitting
Councillor candidates) and means that the Victorian Electoral
Commission can conduct a simple, unambiguous voter
information campaign for Council general elections, telling
all Victorians clearly how to register a valid vote.
The Bill will build consistency and lift equity in Council
representative structures, with measures to remove inequity in
electoral quotas. This will mean that, in future, all elected
Councillors will come to office having attained an equivalent
quota to that of their fellow members of Council.
These measures are designed to reinforce electoral integrity
and give voters greater confidence that Council elections are
conducted fairly on a level playing field.
Enterprise and Innovation
Having put in place the firm handrails for financial rigour,
governance and integrity, it becomes possible to free up
Councils in an operational sense to be more enterprising and
innovative. The Bill does that in a range of ways.
First, by removing decades old procurement thresholds
and instead demanding Councils create their own
distinct, collaborative procurement policies focused on
achieving economies of scale and value for money
through joined up solutions to local service and
infrastructure challenges.
21st century procurement approaches are complemented
by a new power for Councils to establish beneficial
enterprises to meet their community’s aspirations
Such enterprises may be developed in partnership with
other Councils or other private, public or community
agencies that can assist them deliver for their
communities.
This strong partnership focus in the Bill is reinforced through
opportunities to hold joint meetings between Councils and a
requirement to factor in state and regional plans when
formulating major strategic Council plans.
The draft legislation demands greater responsiveness to the
needs of the local community — through development by
each Council of an engagement policy that activates public
participation principles.
We are also mandating the development of a community
vision for each municipal district which distils the
community’s aspirations into its Council plan and budget.
Overall, this Bill strikes a strategic and careful balance
between enforcement of higher standards while giving
Council’s greater autonomy to innovate and deliver for the
Victorian community.
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Councillor conduct and integrity framework of the Local
Government Act.
In instances of gross misconduct, VCAT may order the
disqualification of the offending Councillor. In extreme cases
this may include disqualification for a period of up to
eight years.
These measures have been designed to ensure that this
particularly pernicious and harmful form of behaviour which,
if proven, demonstrates a lack of character to be a Councillor,
is subject to judicial sanction so that it may be eradicated
from Councils.
A Bill for all Councils
There is significant diversity in Victoria’s Councils — in their
size, their resources, their capability and their desire to
innovate.
This is a Bill which works for Councils of all sizes in all
corners of the state. It creates scope for innovation in policy
and entrepreneurship in strategic business planning for larger,
more sophisticated Councils. At the same time, the careful
staging of the Bill provides for development of detailed
guidance and model policies to assist Councils with fewer
resources. The Bill allows for the Minister to prepare good
practice guidelines. Compliance with these can be used as
evidence that a Council has complied with the corresponding
requirement under the Act or Regulations.
These provisions ensure that Councils with limited staffing
resources can confidently comply with core governance
principles in the Bill.
Consultation and support
This Bill has been subject to one of the most exhaustive
engagement processes I have seen in my time in Government.
It began in 2015 with the release of a Discussion Paper.
Members of the community, Councils and stakeholders
responded to the Discussion Paper with their ideas for a
strong, clear, contemporary Local Government Act. These
were elicited through an extensive process of public meetings,
submissions, commissioned technical papers and focused
discussions to inform a Directions Paper.
This Directions Paper, which we called Act for the Future,
contained 157 reform directions and was released for public
comment. The release of the Directions Paper in June 2016
sparked a further submission process attracting a further
333 public submissions.
Technical working groups of senior Council staff and elected
Councillors worked with my department to refine provisions
during the drafting of the Bill, to ensure they are workable
and properly staged.

Ensuring Councils are Safe Workplaces
This Bill reinforces safety of Councillors and Council staff,
introducing legal protections which allow for Councillors
who are found to have engaged in sexual harassment to be
fairly and expeditiously excluded from the workplace.
Following passage of this Bill, sexual harassment will fall
within the definitions of serious misconduct and, in the most
egregious circumstances, gross misconduct under the

Only when this work was completed did the government
release an Exposure Draft Bill, inviting further comments
over the four months that followed its release on
12 December 2017.
The Government received 190 submissions including
suggestions to further strengthen the Bill. These proposals led
to further refinement which has informed the Bill I have
brought to this place.
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In asking that you support this critical set of reforms, I am
also asking that you respect the work of the hundreds of
Victorians who took the time to help us get this Bill right.

Statement of Compatibility with respect to the Public
Administration Amendment (Public Sector Redundancies and
Other Matters) Bill.

The process I have described gives me confidence that this
Bill sets out what we sought to achieve in our new Local
Government Bill. That is a legislative framework that is
widely supported by Councils and the wider community and
that — in a contemporary, easy-to-read form — spells out the
role and function of Councils in the modern Victorian state.

In my opinion, the Bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
Charter. I base my opinion on the reasons outlined in this
statement.

This is a Bill that revitalises local democracy, making
Councils accountable to their local community in shaping
their core plans and budgets. Critically, it’s a Bill that
reinforces financial discipline and public performance
requirements, while providing greater scope for aspirational
Councils to innovate, collaborate and implement efficient,
modern business practices.
Conclusion — Crowning the Local Government Reform
Agenda
Shortly after assuming her responsibility as Minister for Local
Government, my colleague, Minister Hutchins presented a
Ministerial Statement in this place, setting out her vision and
action plan for Council reform over this term of Government.
It was a pretty ambitious statement, containing 17 priority
actions, a number of them in areas where state-Council
activity had not previously ventured. That ambitious program
of work has now largely been achieved.
The first strategic area for action in that Ministerial Statement
was the commitment to develop a new Local Government
Act for Victoria. This Bill delivers on that commitment and
consolidates the major reforms in local government
introduced over this term of Government.
I commend the Bill to the house.

Overview of the Bill
The purpose of the proposed Bill is to enshrine public sector
redundancy entitlements (currently set out in Public Sector
Industrial Relations Policies 2015) and strengthen the
framework for good governance and employment in the
Victorian public sector.
The proposed Bill will achieve these objectives by amending
the Public Administration Act 2004 to:
legislatively enshrine existing redundancy pay
entitlements for Victorian public sector employees,
supported by measures to:
i.

provide for enforcement of unpaid entitlements
through the Magistrates’ Court of Victoria; and

ii.

clarify that the Public Sector Employment
Principles in the Public Administration Act 2004,
the associated Standards concerning public sector
employment principles that can be made under
section 62 of the Act, and the existing review
mechanisms apply to employment processes
relating to redundancy;

remove the right of some Victorian Public Service
executives to return to a non-executive role in the
Victorian Public Service if their contract is not renewed
or is terminated for any reason other than misconduct;

Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Ondarchie.

remove the five-year limit on the duration of Victorian
Public Service executive contracts;

Debate adjourned until Thursday, 28 June.

make other minor amendments to add clarity and
improve accountability, specifically:
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OTHER MATTERS) BILL 2018

i.

amending the definition of ‘public entity’ to
include advisory entities, ensuring that public
sector values and the applicable Code of Conduct
apply to members of these entities; and

Introduction and first reading

ii.

expanding the Victorian Public Sector
Commissioner’s powers of delegation that are
currently limited in an inflexible manner.

Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture); by leave, ordered to be
read second time forthwith.
Statement of compatibility
Ms PULFORD (Minister for Agriculture) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the Charter), I make this

In 2015, the Premier commissioned the Victorian Public
Sector Commission to review executive employment and
remuneration. The Review recommended the Right of Return
be removed because it:
i.

does not apply consistently across the executive
cohort;

ii.

undermines mobility between the VPS and the
public sector (as movement from the VPS to the
sector voids the Right of Return);

iii. is costly; and
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iv.

is being used for other purposes such as reducing
executive numbers.

The Review also found that the five-year limit on executive
contract lengths incentivised a focus on short-term priorities
to the expense of long-term outcomes and stewardship and
recommended that barriers to longer contracts be removed.
Human Rights Issues
In my opinion, the human rights under the Charter that are
relevant to the Bill are:
the right not to be discriminated against, as protected by
section 8 of the Charter;
the right to a fair hearing, as protected by section 24 of
the Charter; and
the right to property, as protected by section 20 of the
Charter.
For the reasons outlined below, I am of the view that the Bill
is compatible with the Charter.
Right not to be discriminated against
Section 8 of the Charter establishes that every person has the
right to recognition as a person before the law and the right to
enjoy his or her human rights without discrimination. It also
establishes that every person is equal before the law and is
entitled to the equal protection of the law without
discrimination and has the right to equal and effective
protection against discrimination.
The Public Administration Act 2004 creates a framework of
principles and review processes relating to public sector and
public service employment. Section 8 establishes the public
sector employment principles. These require public sector
Body Heads to establish employment processes that will
ensure that:
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right not to be discriminated against when decisions are made
in relation to redundancy processes.
Right to a fair hearing
Section 24 of the Charter establishes that a party to a civil
proceeding has the right to have the charge or proceeding
decided by a competent, independent and impartial court or
tribunal after a fair and public hearing.
Clause 6 will insert a new section 36O into the Public
Administration Act 2004 to provide a simple and accessible
mechanism for an employee to bring proceedings to enforce
their redundancy pay entitlement. The forum for such a claim
would be the Industrial Division of the Magistrates’ Court of
Victoria.
There is presently a jurisdictional limit of $100 000 for claims
in the Magistrates’ Court. Clause 12 provides for
consequential amendments to section 100(2A) of the
Magistrates’ Court Act 1989 to exempt claims for
enforcement of the redundancy pay entitlement from this
limit.
It is considered that by enshrining in legislation entitlements
that currently sit in policy and making explicit the ability of
an employee to bring proceedings to enforce such an
entitlement, the Bill is enhancing the right to a fair hearing.
Further, Clause 6 (by inserting a new section 36D) clarifies
that an employee is entitled to have an action taken within a
public service body that relates to their employment,
including redundancy, reviewed in accordance with the
Public Sector Employment Principles and any further
standard that may be issued under section 63 of the Public
Administration Act 2004.
In clarifying in legislation the applicability of these
administrative rights, the Bill ensures individuals receive a
fair hearing and due process in relation to issues of
redundancy.

employment decisions are based on merit;

Property rights

public sector employees are treated fairly and
reasonably;

Section 20 of the Charter establishes that a person must not be
deprived of his or her property other than in accordance
with law.

equal employment opportunity is provided;
human rights sets out in the Charter of Human Rights
and Responsibilities are upheld;
public sector employees have a reasonable avenue of
redress against unfair or unreasonable treatment; and
in the case of public service bodies, the development of
a career public service is fostered.
Further, section 62 of The Public Administration Act 2004
empowers the Victorian Public Sector Commission to issue
standards concerning the application of public sector
employment principles. These standards include principles in
relation to fair and reasonable treatment, equal opportunity,
human rights, and providing a reasonable avenue for redress.
Clause 6 provides for a new section 36C of the Public
Administration Act 2004 to make clear that the public sector
employment principles apply to employment processes
relating to redundancies. In doing so the Bill enhances the

In ensuring that employees have access to a simple and
accessible mechanism to bring proceedings to enforce their
redundancy pay entitlement, the Bill is enhancing the right
not to be deprived of property other than in accordance with
law.
Hon. Gavin Jennings, MLC
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture)
(21:58) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
This Bill seeks to amend the Public Administration Act 2004
(Vic) (PAA) to give effect to this Government’s commitment
to formalise and ensure the enforceability of public sector
redundancy provisions currently set out in policy.
This includes prescribing redundancy pay entitlements,
introducing an enforcement mechanism and clarifying that
the existing Public Sector Employment Principles and any
associated standards apply to redundancy processes.
In addition, the Bill continues the implementation of the
Victorian Public Sector Commission’s Review of Victoria’s
Executive Officer Employment and Remuneration
Framework (VPSC Review). The Bill also makes a number
of amendments which seek to strengthen public sector
governance.
I call on the House to pass this Bill to ensure that these
reforms, which deliver the commitment by this Government
to enshrine public sector redundancy entitlements and which
strengthen the framework for good governance and
employment in the Victorian public sector, can be
bedded down.
I now turn to the Bill.
To give effect to the Government’s commitment, Part 2 of
this Bill enshrines redundancy pay entitlements for public
sector employees within the scope of entities covered by the
PAA, as set out in the Public Sector Industrial Relations
Policies (IR Policies).
Reflecting the coverage of the IR Policies, the redundancy
pay entitlement will apply to employees of public sector
bodies as defined by the PAA and other Victorian legislation.
This includes public health services, schools and TAFEs. The
entitlement will not apply to employees of public sector
bodies who are executives, nor will it apply to casual,
temporary or fixed term employees (other than in exceptional
circumstances).
Consistent with the IR Policies, the Bill provides for two
forms of redundancy entitlement: a Voluntary Departure
Package (VDP) and a Targeted Separation Package (TSP).
Employees who receive a VDP will have an enforceable right
to four weeks’ pay (irrespective of the length of their service
and in addition to notice or pay in lieu thereof), a lump sum
voluntary departure incentive of $10 000 (for a full-time
employee) and two weeks’ pay for each completed year of
continuous service (up to a maximum of 15 years).
Employees who receive a TSP will have an enforceable right
to four weeks’ pay (irrespective of the length of service), one
additional weeks’ pay if they are over 45 years of age and
have completed at least two years of continuous service, and
two weeks’ pay for each completed year of continuous
service up to a maximum of 10 years.
The Bill prescribes the way these entitlements should be
calculated to promote a consistent approach to the calculation
of redundancy entitlements. The approach reflects common
practice in the public sector.
Importantly, the Bill does not interfere with the independent
employment powers of public sector employers. This means
the amendments will not constrain the identification and
eligibility of employees for redundancy or legislatively
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enshrine the current requirement that the separation packages
available under the IR Policies are Government benchmark
standards and are not to be exceeded.
These matters will continue to be dealt with in policy.
Requirements in relation to consultation, redeployment and
support for affected employees will also continue in policy or
the relevant industrial instruments.
The Bill creates a simple, low-cost mechanism for employees
to bring a claim for payment of unpaid entitlements in the
Industrial Division of the Magistrates’ Court of Victoria.
Currently, claims in the Industrial Division are limited to
$100 000. The Bill allows for recovery of any amount to
which a public sector employee is entitled (and which is
unpaid) under the Bill’s redundancy provisions. Claims for
unpaid entitlements will generally not attract costs and a
claim may be brought by an employee, former employee or
by an employee representative organisation entitled to
represent the employee’s interests. The enforcement
mechanism will be limited to claims regarding unpaid
entitlements. Decisions relating to redundancy more broadly
(such as whether a redundancy is a genuine redundancy) will
not be subject to challenge in the Magistrates’ Court.
As part of the formalisation of public sector redundancy
entitlements, the Bill also clarifies that the existing Public
Sector Employment Principles apply to employment
processes involving redundancy, on which they are
currently silent.
The effect of this measure is to put it beyond doubt that public
sector employees subject to employment processes relating to
redundancy are to be treated in a fair, reasonable and
non-discriminatory manner and that an employee of a public
sector body may seek review of an employment action
relating to redundancy. This will mean that public sector
employers will be required to provide an avenue for redress
against unfair treatment in redundancy matters.
These amendments do not disturb the existing exclusion from
review of matters, such as unfair dismissal claims, which are
more appropriately deal with by a tribunal such as the Fair
Work Commission.
The VPS executive cohort is critical to leading our public
institutions and delivering high quality services for
Victorians. VPS executives are employed in departments,
Administrative Offices and other bodies designated as VPS
employers by specific legislative reference. Arrangements for
their employment must be clear and simple, as well as
attractive and suited to building the workforce the VPS needs.
To support these objectives, in 2015 the Premier
commissioned the VPSC to review executive employment
and remuneration arrangements. The Review recommended
changes to improve Victoria’s executive offering, promote
mobility and support the development of a professional,
career executive cohort. The Premier agreed to many of the
Review’s recommendations, including all recommendations
relating to the nature of executive employment.
Part 3 of this Bill implements two key recommendations from
the VPSC’s Review.
First, the Bill implements the removal of the Right of Return,
which currently entitles VPS executives who were formerly
VPS non-executive staff, and who have since been
continuously employed as VPS executives, to a VPS
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non-executive role if their contract is not renewed or is
terminated for any reason other than misconduct.
The VPSC’s Review recommended that the Right of Return
be removed because it (i) does not apply consistently across
the executive cohort; (ii) undermines mobility between the
VPS and the public sector (as movement from the VPS to the
sector voids the Right of Return); (iii) is costly; and (iv) is
being used for other purposes such as reducing executive
numbers. The removal of the Right of Return therefore enacts
this recommendation from the VPSC’s Review.
Current eligible VPS executives will retain an entitlement to
the Right of Return for the term of their current contract.
Employers will, however, be unable to extend current
contract terms to enable the Right of Return to be retained as
an entitlement or vary current contracts to include additional
entitlements being established in policy. Instead, employers
wishing to retain executives will need to provide new
contracts once the term of the current contract has expired.
The Bill also implements the removal of the five-year limit on
executive contract lengths. The VPSC’s Review found that
the limitation incentivised a focus on short-term priorities to
the expense of long-term outcomes and stewardship and
recommended that barriers to longer contracts be removed.
The removal of the five-year limit will allow for open-ended
contracts while preserving an employer’s flexibility to use
fixed term contracts where necessary and to terminate without
cause upon appropriate notice being given.
This Bill also seeks to strengthen public sector governance.
Part 4 of this Bill makes a couple of amendments to the PAA
which seek to achieve this by adding clarity and improving
accountability.
The Bill amends the definition of ‘public entity’ to include
advisory entities. This ensures that public sector values and
the applicable Code of Conduct applies to members of
advisory entities in the same way they do to directors of other
Victorian Government entities. The Bill also modifies the
public entity duties for advisory entities to ensure that the
duties are proportionate to the functions of advisory entities.
The Bill also expands the Victorian Public Sector
Commissioner’s power of delegation. The PAA currently
limits the ability of the VPSC to delegate their statutory
functions, requiring either the Premier or Governor in Council
to appoint an Acting Commissioner.
This is an inflexible arrangement that creates operational
difficulties in times of unplanned absences or for short
periods of leave, where there is no time to implement formal
acting arrangements. The Bill therefore relaxes the limitations
on the Commissioner’s power of delegation so that the
Commissioner may delegate powers to senior VPSC staff for
short periods of time.
I commend this Bill to the House.

Debate adjourned for Mr RICH-PHILLIPS (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 28 June.
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EDUCATION LEGISLATION
AMENDMENT (VICTORIAN INSTITUTE
OF TEACHING, TAFE AND OTHER
MATTERS) BILL 2018
Second reading
Debate resumed from 8 June; motion of
Mr JENNINGS (Special Minister of State).
Business interrupted pursuant to standing orders.
Sitting extended pursuant to standing orders.
Mrs PEULICH (South Eastern Metropolitan)
(21:59) — I would just like to remind everyone to keep
the Australian Socceroos in mind as they kick off
against Denmark at 10 o’clock, and we certainly all
hope for a good second round to keep us in the game.
I rise to speak on the Education Legislation
Amendment (Victorian Institute of Teaching, TAFE
and Other Matters) Bill 2018. This is a shared
responsibility between higher education and education,
and the purpose of the bill is to amend the Education
and Training Reform Act 2006 to, first of all, align the
registration of teachers and early childhood teachers
with the scheme under the Working with Children Act
2005 for assessing applicants for a working with
children check.
It also provides for penalties for registered teachers who
fail to comply with the requirements to give the
Victorian Institute of Teaching (VIT) certain
information. It requires the VIT to give certain
information about the suspension and cancellation of
registered teachers to the secretary under the Working
with Children Act 2005, and it empowers the VIT to
share certain information with the secretary under the
Working with Children Act 2005 regarding
child-related work undertaken by applicants for
registration. It provides for the handling of complaints
by the VRQA, or the Victorian Registration and
Qualifications Authority, to handle complaints against
various persons, bodies, schools and institutes. And in
relation to higher education, it provides for a TAFE
institute to merge with an adult education institute,
those being the Council of Adult Education and the
Box Hill Institute.
The VIT was established some 15 years ago or
thereabouts. I cannot recall the exact date. I think it
might have been 2001. I guess it has evolved over time.
There has been a review, and there is now another
review, and this review was instigated as a result of a
number of controversies that have been well canvassed
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in the media. I am just looking at some of the headlines
which have forced the hand of the Minister for
Education to instigate the review, commonly called the
Armytage review or the review of the Victorian
Institute of Teaching, completed on 1 December 2017.
The hand of the government was forced when the
government announced the overhaul of Victoria’s
teaching registration system after the review found
there was not enough focus on child safety. As I said,
there were a number of controversies well canvassed. I
would just like to recap some. ‘Watchdog slammed for
allowing teacher who told incest stories to keep
registration’: that was published on 8 June 2017 in the
Age. Basically, the parents slammed the teaching
watchdog, the VIT, for failing to deregister a teacher
who showed students R-rated movies, paid them for
massages and told stories about incest — including
some fairly perverse practices such as weaving the
students’ names into the stories that were told.
I am just looking through others. ‘Regulator gives OK
to grade 4 teacher who was sacked after telling incest
tales’: that is another story of the same case, of Chris
Adams, who was able to keep his registration for nearly
two years after complaints were first lodged with the
watchdog.
I was pleased to see that the VIT welcomed the review,
and I think it has been a very productive review,
although there are some concerns, which is why the
opposition is not opposing the bill but does have some
concerns that we would like to place on the record. In
another case, under the headline ‘Teacher who admitted
to grooming allowed to keep working’ it is reported:
A Victorian teacher who admitted to grooming a 15-year-old
girl for sex almost four decades ago has been allowed to
continue working in schools.
The Victorian Institute of Teaching’s hearing panel found
teacher Keith Currie guilty of serious misconduct, but it
concluded he should keep his registration.

In instances where, for example, the Department of
Education and Training took disciplinary action to
perhaps sack a teacher, that teacher could maintain his
or her registration and continue working in the Catholic
and independent systems, so clearly there are some
loopholes which place in jeopardy child safety, and it is
for that reason that the minister instigated the review.
I would like to provide a little bit of background about
the review. It was established in late August 2017 and
was undertaken over three months. It followed a
heightened period of media and public scrutiny,
particularly in relation to a number of high-profile and
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controversial professional conduct decisions made by
the VIT, which allowed teachers accused of serious
matters of misconduct to maintain their teaching
registration.
The VIT is obviously an independent statutory
authority and regulates the teaching profession in
Victoria. It was established under the Victorian Institute
of Teaching Act 2001 — which was repealed on
18 December 2001 — and now operates under part 2.6
of the ETRA, or the Education and Training Reform
Act 2006. It identifies its primary purpose as to
‘regulate the Victorian teaching profession in the public
interest’. The VIT describes its function as to serve the
general public by ensuring that teachers have ‘high
ethical and professional standards’ to safeguard the
integrity of the profession and ensure that teachers meet
professional standards.
Whilst many strongly supported the establishment of
the institute it was not strongly supported by its key
system users — teachers. I recall the early days of the
establishment of the VIT and the view by teachers that
they were not really going to get a lot of value for their
money. Unfortunately even today, or until this year,
some of the registration of new teachers has been very
clumsy, very clunky and many have contacted me to
see what assistance could be offered in order to
expedite them taking up new jobs or new posts that
they have been able to secure whilst waiting for VIT.
Ms Lovell — Acting President, I draw your
attention to the state of the house.
Quorum formed.
Mrs PEULICH — I was just talking about the
origins of the VIT and its initial mandate. Initially it
was intended to raise the profile and status of the
teaching profession, advocate for high standards and
best practice and to celebrate the contributions of its
members. But since then that has evolved into a
different focus, and rightly so.
Its powers and functions were initially designed to
provide the level of professional autonomy and
self-regulation needed to maintain and improve the
quality of teaching and learning in all Victorian schools,
and to enhance the status and morale of the teaching
profession, so it was very much teacher focused. There
was a review undertaken by F. J. and J. M. King and
Associates in 2008, and that led to a number of key
changes introducing the removal of promotion of the
profession as a key function, and it became much more
qualifications and compliance focused.
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The review also found that the VIT’s history was
characterised by a lack of clarity between the roles and
responsibilities of the regulator and its stakeholders. I
guess best practice and governance have evolved since
that time and there is a strong view and a strong trend
that those need to be separated functions.
That is certainly confirmed by the Armytage review.
Under ‘Trends and challenges in the VIT’s external
environment’ Ms Armytage stated:
There is greater demand for transparency and accountability
on public sector entities when it comes to issues of child
safety and professional misconduct in schools, as well as
around education and regulation more generally, leading to
challenges for teacher regulators around the country.

It has very much changed, and I think that is certainly
expected. The review identifies key characteristics that
are required as a precondition for the success of VIT or
such a beast, designed to reflect the various
expectations of a range of stakeholders, including
ministers, departments, other agencies and the
community. It identifies that it needs to be efficient and
effective, focused on public interest and child
protection, visible and respected by the profession,
expert and focused on continuous learning, risk based,
intelligence led, outcomes focused, proportionate,
transparent and consistent. It goes on to say that:
In order for the VIT to fulfil government objectives, meet
community expectations and discharge its legislative
obligations, the VIT requires fit-for-purpose legislation. The
legislation must provide the VIT with operational rules for all
aspects of the organisation so it can be an effective regulator.

It goes on also to talk about its consultation process and
indicates some of the challenges of the VIT, which
include its ability to balance the interests of students
and parents, or the community at large, with the
interests of teachers:
This review observed that there is a tension within the VIT
between ensuring child safety and wellbeing, and
representing the interests of teachers.
…
Accordingly —

and I think this is a reference to an important
recommendation —
this review recommends a comprehensive overhaul of
part 2.6 of ETRA in order to streamline its operation and to
ensure that it represents modern regulatory practice in
connection with professional disciplinary schemes. The
overhaul should also change the name of the VIT to more
accurately reflect its function as a regulator, as well as give
the VIT specific legislative objects in relation to ensuring
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child safety and wellbeing, taking into account community
expectations, and ensuring quality of teaching and teachers.

There are a number of recommendations that are made.
I note the government has accepted many of those in
principle. It has not accepted one, just from memory,
which I think is in relation to a closer collaboration
between the VRQA and the VIT, which the
government felt was inappropriate, and I must say that I
share that view. For that reason, I think the government
has rejected that particular recommendation, but I will
come to that a little later.
The review found a number of problems in the culture
of the VIT and that it displays characteristics of
adversarial and disrespectful culture that require a range
of specialised technical and sector capabilities and
experiences in order to deliver its functions, which
obviously have substantially broadened as a result of a
range of legislation that has emerged since the last
review.
The review recommends also the appointment of a new
CEO and that the VIT considers opportunities to
streamline and enhance a range of internal functions
and that it lacks the agility to respond quickly to
challenges. It recommends that the VIT expand its
activities beyond a narrow focus on compliance
towards actively working with the profession to educate
teachers and the community about teacher quality. This
includes showcasing leading practice and teacher
quality, but should not extend to advocacy and
representation of the profession, and I think that is
appropriate. It cannot serve two primary interests —
that is, to serve the interests of the community and
children and at the same time be an advocate for the
teaching profession. That is something that I think is
welcome as a result of the evolution of the VIT.
It is also interesting to note that the review found that
due to several factors, including the introduction of the
reportable conduct scheme in July 2017, the VIT is now
experiencing a higher level of notification than
previously. The VIT reported that this growth is
expected to increase going forward, as one would
expect, with 84 reportable conduct scheme matters
referred to the VIT since its introduction approximately
11 months ago. This is a huge surge. Many of them are
complex and require collaboration with a number of
agencies. There needs to be greater clarity in its roles,
processes and communication challenges, and I think
many of these recommendations are sensible. But there
are also some omissions, and I will come to them in a
moment.
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The bill makes amendments to the Working with
Children Act 2005 and to the Children, Youth and
Families Act 2005, and makes minor amendments to
the Public Administration Act 2004. It also amends
various university acts in relation to members of
university councils and for other purposes. But the most
important change is that teachers registered under the
VIT are not required to also apply for a working with
children permit. This is because similar checks are
made through the VIT registration process. This
amendment seeks to align the VIT registration process
with the Working with Children Act.
In Clause 5 the amendment seeks to replace the
definition of ‘sexual offence’ with a hierarchy of
offence categories that align with the Working with the
Children Act 2005. It empowers the VIT to then share
information, and I think this is a very important reform.
The amendment seeks to close the current information
gap between the VIT, which may receive complaints
for investigation, and the secretary of the department
administering the Working with Children Act 2005. It
enables the VIT to share child-related information from
registered teachers or applicants for registration with
the Secretary of the Department of Justice and
Regulation. If the VIT suspends a person’s registration,
it is required to notify the working with children check
unit. I think that is an important change. Obviously
there are some concerns in relation to privacy and
natural justice. Clearly those matters also need to be
observed.
Subsequent clauses set out the VIT’s procedural
fairness obligations regarding a refusal to register and
the applicant’s entitlement to make submissions to the
VIT with regard to this refusal. Registered teachers are
also required to notify the VIT of any change of name,
address or employment at a school or preschool within
a specified period or be penalised.
The bill requires the VIT to give certain information
about the suspension or cancellation of registered
teachers and to share certain information with the
secretary under the Working for Children Act. It
provides for the Victorian Registration and
Qualifications Authority to handle complaints against
various persons, bodies, schools and institutions, and
for a TAFE institute to merge with an adult education
institute.
The bill enables Box Hill Institute of TAFE to merge
with the Centre for Adult Education (CAE). The Box
Hill Institute of TAFE has been a well-respected TAFE
in the past. The CAE, whilst it has had some very
interesting courses, has struggled for a long time
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financially. There has been a common board for the two
institutes, established in 2013. The bill now formalises
the arrangement to remove duplicate reporting
processes and consolidates the finances of the two
organisations. The bill is drafted to specifically exclude
Australian Multicultural Education Services, the only
other adult education institute in Victoria, from a TAFE
takeover.
The bill removes the requirement of TAFE institutes to
hold annual meetings. I am not convinced that this is
something that is desirable. I think that annual meetings
are an opportunity for people to be held to account and
organisations to be held to account for the performance
of their duties and in order to be open to public
scrutiny. The requirement for annual meetings was
introduced in 2012, when TAFEs adopted a more
commercial structure in order to provide greater
transparency to stakeholders. I understand that these
meetings have been poorly attended and that TAFE
institutes believe that they are an unnecessary cost. That
would be a very convenient thing — no doubt it would
suit the TAFEs well — but I do not think that this is a
desirable change that is in the public interest.
On the VRQA’s complaint-handling provisions in this
bill, the bill confirms that the VRQA has a function to
deal with public complaints. Because this function is
not currently spelled out, the extent to which the
authority chooses to investigate a complaint is currently
up to them. The bill removes the requirement that
university council appointments expire by
31 December each year and instead allows for a rolling
three-year process. It also allows for a casual vacancy
to be filled for a full three-year term as opposed to just
the remainder of the previous councillor’s term. I am
not convinced. Whenever there are governance
shortcuts, that raises my alarms. I am not sure that this
is necessarily a good thing, although obviously many
universities may welcome it.
The consultation with the main stakeholders has not
raised concerns. The bill maintains the level of child
protection through the teacher registration procedure
without increasing protections. It removes ambiguities
and inconsistencies between the Working with Children
Act 2005 and the Education and Training Reform Act
2006 while mandating automatic refusal of registration
in defined situations and automatic suspensions
pending inquiry in other situations. There are some
concerns about the government’s lack of transparency
regarding the financial position of TAFE institutes. I
highlight that they taking away one mechanism by
which TAFEs are held to account by their communities,
and I think that accountability has been diminished.
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In addition to that, I would like to put on the record that
the Armytage report also showed that Victoria has the
lowest rate of major disciplinary action taken compared
with other states. Just one in 7061 registered teachers
are subjected to major disciplinary action in Victoria,
compared with one in 1531 in the ACT and one in 4180
in Queensland. In Victoria there is comparatively less
disciplinary action taken by teacher regulators than in
South Australia, Queensland, Tasmania, the ACT and
the Northern Territory. No explanation is given of this
very low rate of disciplinary action in Victoria, but
considering the cases I have mentioned in passing —
where any ordinary parent would object to their child
being taught by one of these teachers — it appears that
badly behaved teachers are getting off lightly.
I recall one incident involving a music teacher in a
Frankston school where parents were raising concerns
about what they perceived probably fell into the
category of grooming. They tried to raise these
concerns numerous times — in actual fact I remember
seeing emails to the minister about this — and for
months on end there was no response. I do not think we
can afford to be tardy when it comes to the safety of our
children. These things need to be taken very seriously.
Schools do have an obligation to provide a duty of care
equivalent to that of a reasonable parent under the act,
and that always has been the case. I think the VIT needs
to sharpen its performance and sharpen its focus, which
I think this review highlights, in order to make sure that
the bad apples are weeded out.
The bill does reflect the recommendations of the
independent review of the VIT which resulted in the
Armytage report. Many of the recommendations from
this report are included in the bill, but there are also
some disturbing omissions. I understand that
recommendations 2 and 3 deal with the need for VCAT
to hear matters of misconduct, but this bill only refers to
VCAT category A offences — sexual offences
committed by an adult against a child, including child
pornography, as well as murder and attempted murder
and rape offences regardless of the victim’s age. It does
not refer to category B or C offences, both of which
include grievous offences.
Category B includes serious sexual offences where the
victim is an adult, manslaughter and other physical
offences, serious drug offences, the offences of failing
to protect a child from abuse and failing to expose
suspected child abuse, and also category A offences
committed when they were a child. Category C
includes any other indictable offence and specified
summary offences, as well as serious misconduct that is
not criminal. It also includes category B offences
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committed when the person was a child.
Recommendations 2 and 3 exclude the need for VCAT
to hear matters of misconduct offences in categories B
and C, which is not in the bill. There are also serious
recommendations of governance, and omitting them
from this bill shows the government’s lack of respect
for the veracity of the independent review.
Now, I know there has been a long-held view since the
VIT was established that there ought to be periodic
reviews of its functioning to reflect community
expectations and other legislation that such an
organisation — such a statutory authority — would be
expected to uphold and adhere to, and I expect that that
will be the case. But in the meantime I would like to
say I thought the Armytage report, all bar one
recommendation, was a very solid report. These are
changes that needed to happen. The VIT has been well
conceived, but I think its role has evolved. It needs to
sharpen its performance; it is tardy. The number of
cases that it will need to investigate will substantially
increase as a result of other legislation that has been
passed that will need greater resources.
I do understand they have got over $6 million in the
kitty from the registration of teachers, and no doubt
some of that money will be put into restructuring the
VIT to make sure that it performs its duties. We cannot
afford such an organisation that fulfils such an
important function being tardy and not having the
resources to investigate complaints which are intended
to protect our most precious things, and they are our
children, for which the schools have a legal
responsibility under the education act and the VIT
obviously also has responsibilities under this particular
legislation. So with those few words, I will leave it to
others to respond.
Mr GEPP (Northern Victoria) (22:27) — I rise to
also speak on the Education Legislation Amendment
(Victorian Institute of Teaching, TAFE and Other
Matters) Bill 2018. This is a comprehensive omnibus
bill. Mrs Peulich has covered many aspects of the bill,
so I will try to be succinct in terms of some of the key
matters from the government’s perspective.
Mrs Peulich during her contribution touched on the
reason for the bill and how it arose, and of course it
arose last August or thereabouts when the Deputy
Premier, the Minister for Education, the Honourable
Mr Merlino from the other place, ordered a review
because he was not —
Mrs Peulich interjected.
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Mr GEPP — Well, you can interject, and we can
assert that it is always a newspaper headline that drives
this opposition’s agenda. I do not know why you would
want to be provocative on this sort of bill, but
nonetheless, those opposite just cannot help themselves.
Mr Merlino, when he announced the review, said it was
clear to him that there were too many gaps in the
current system, of course gaps that were not filled by
those opposite when they were in power just a few
short years ago. But nonetheless, Minister Merlino’s
motivations were about fixing those gaps in the current
system —

The bill will ensure that a teacher’s registration is
automatically suspended or cancelled if their working
with children check is suspended or cancelled. I spoke
earlier about the gap identified back in August 2017 by
the minister. This measure also ensures that people who
are given negative notices under the Working with
Children Act 2005 are not able to continue to work as
teachers. The bill will also support the notification of
organisations if a teacher is working directly with
children in those organisations in a non-teaching role,
loses their VIT teacher registration and therefore loses
their exemption from a working with children check.

Mr Morris — Apologies, Mr Gepp, but, Acting
President, I draw your attention to the state of the
house.

The Department of Education and Training will
continue to work with the Department of Justice and
Regulation and VIT in regard to potential IT system
upgrades that will be required to enable the proposed
arrangements to be operationalised. Importantly, the bill
will achieve its objectives by expanding the bases for
automatic cancellation, mandatory suspension or
mandatory refusal to grant a teacher registration under
the Education and Training Reform Act 2006 by
including the same kinds of offences that would result
in a negative assessment notice and loss of a working
with children check card under the working with
children check scheme.

Quorum formed.
Mr GEPP — The minister called for this review so
that parents could have confidence that only the most
appropriate people are teaching our children. These
changes will ensure that the Victorian Institute of
Teaching (VIT) can meet current and future community
expectations and the challenges of a changing
regulatory environment. I quote:
Child safety and wellbeing must be front of mind at all times.
That’s why we’re taking action to overhaul our teaching
registration system and put students first.

That was the motivation for Mr Merlino when he
ordered the review, and that is the motivation behind
this bill. It has nothing to do with headlines that might
appear from time to time in some of our newspaper
print.
What are the main objectives of the amendments,
particularly in relation to VIT registration? The main
objective of this bill is to amend the Education and
Training Reform Act 2006 to improve the alignment
between the teacher registration scheme and the
working with children check scheme. The bill
ultimately reduces the risk to children’s safety whilst
maintaining the exemption for registered teachers and
early childhood teachers undertaking work outside of
the school and early childhood environment. It will
improve the consistency of those decisions made by the
VIT and the working with children check unit in respect
of changes or convictions for serious offences. It will
also improve information-sharing arrangements
between the VIT, the working with children check unit
and the out-of-home care suitability panel to enable
better decision-making to protect our kids.

The bill will also introduce the presumption that certain
offences, called category B offences — and
Mrs Peulich went to some of those things in her
contribution, so I will not go through all of those
again — will lead to a cancellation or a refusal of a
teacher’s registration unless the VIT is satisfied that the
teacher would not pose an unjustifiable risk to children.
This is modelled on a similar presumption about similar
offences under the Working with Children Act 2005.
So what is that practically going to mean in terms of
how these amendments would affect registered
teachers?
I talked about the notification gap that currently exists
between the two schemes, and that gap will be closed.
A registered teacher, for example, who wishes to
undertake other child-related work other than as a
teacher or an early childhood teacher will be required to
notify the working with children check unit and provide
them with a list of volunteer or other organisations
engaging them. Currently that gap exists, and the
legislation will close that gap. For example, a registered
teacher who wishes to work as a swim instructor on the
weekend or perhaps volunteer with the scouts will have
to notify the working with children check unit about
that activity and ensure that that is registered with the
unit. If the VIT suspends or cancels registration, the
VIT will in turn notify the working with children unit of
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this action, the working with children unit will then
notify the organisations the person is known to work
with and so on. You can see how this will bring about
the closing of that gap that currently exists.
There are other amendments to the act, including the
provision of some new statutory functions for the VIT.
It will strengthen the VIT’s decision-making about
teacher conduct and suitability to teach. The bill will
amend the VIT’s function to require the VIT to
consider the safety and wellbeing of children, taking
into account community expectations when performing
a regulatory function. That is a particularly important
point. That is now going to be a key feature of the
legislation and a front-and-centre requirement on the
VIT when they are exercising their powers under the
act. The amendment has been prompted by that recent
review — the Armytage review that has been referred
to — into the governance and decision-making of the
VIT and follows a series of decisions by the VIT not to
sanction or deregister teachers whose conduct, frankly,
involving children clearly fell below what the
community would reasonably expect of people in those
roles.
Some further changes to the act include to the Victorian
Registration and Qualifications Authority (VRQA).
The bill will empower the VRQA to investigate
complaints from the public about the compliance with
the Education and Training Reform Act 2006 of any
provider, such as a school, a registered training
organisation and so on.
There are also some further amendments contained in
the legislation, and they pertain to TAFE institutes
having the ability to take over an adult education
institution. The bill will enable that TAFE institute to
assume the functions of the adult education institution
under the Education and Training Reform Act 2006.
The change will allow, for example, the Box Hill
Institute and the Centre for Adult Education, currently
operated by a single board, to merge into one entity.
The two have been governed by one board since July
2013 but have been required under legislation to act
separately. The merger is expected not only to deliver
significant reforms in terms of practical governance and
application to those two entities, but it will also deliver
some cost savings and improved service efficiencies.
The bill will remove the requirement for TAFE
institutes and adult education institutions to hold an
annual meeting. Currently the purpose of these annual
meetings is to disclose financial statements, report on
operations, report on services provided and engage with
the community. TAFE institutes have collectively
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provided very, very strong feedback to the government
that these annual meetings are not achieving their
intended purpose, primarily because they are very
poorly attended. Whilst they are required by law to
have these things, no-one fronts up and pays any
particular attention. This legislation will remove that
impost and ensure that we are not just going through
the motions for the sake of it. There are of course other
mechanisms that will be available to TAFEs and adult
education institutions that can achieve the purpose of
these meetings, including the preparation of annual
reports, for example, under the Financial Management
Act 1994.
As I said at the beginning of my contribution, this is an
omnibus bill. It does contain a great deal of detail, but I
just go back very quickly to conclude my remarks by
saying — particularly when it comes to the working
with children aspects of the bill, plus the registration of
teachers — that what is driving these reforms is the
wellbeing of our children and ensuring that we have got
people who are qualified and are appropriately teaching
our children to the standards that the community can
reasonably expect. That is what is at the heart of these
reforms. I commend the bill to the house.
Ms PENNICUIK (Southern Metropolitan)
(22:41) — I am very pleased that we have in fact got to
the stage where we are debating this bill this week and
hopefully passing it, because even though there are a
large number of substantive provisions in it — there are
quite a lot of technical provisions and miscellaneous
amendments — it is an important bill. The substantive
purpose of the bill is to bring the respective registration
schemes of the Victorian Institute of Teaching (VIT)
and the working with children checks into line with the
recommendations from the Royal Commission into
Institutional Responses to Child Sexual Abuse and the
2017 independent Review of the Victorian Institute of
Teaching.
I note that the bill comes into operation on 1 September
2019, if not beforehand. I think it would be great if it
could come into operation prior to that. The bill also
contains administrative amendments to the Education
and Training Reform Act 2006 with regard to TAFE
and adult education institutions as well as a number of
minor miscellaneous amendments to various other acts.
One of the major purposes or provisions of the bill will
be the requirement for the Victorian Institute of
Teaching to ‘consider the wellbeing and safety of
children, including by taking into account community
expectations’ when performing any regulatory
functions. This amendment is consistent with
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recommendation 1(c) of the independent review of the
VIT commissioned by the government following some
decisions not to sanction or deregister teachers whose
conduct involved a child. As I said, this is an important
provision to focus the regulatory performance of the
VIT on: the safety of children.
The key provisions of the bill also include ensuring that
registered teachers who do have their licence suspended
or cancelled by the Victorian Institute of Teaching will
also be ineligible to engage in any other child-related
work, subject to the completion of a working with
children check. This will be achieved by creating a
register of teachers who work with children outside of
teaching or early childhood education. The register will
be held with the Department of Justice and Regulation
(DJR).
The bill will also align disciplinary offences of the
Victorian Institute of Teaching with the system of
grading that is used under the Working with Children
Act 2005. To improve the consistency or alignment of
those schemes, the bill allows the Victorian Institute of
Teaching to treat serious criminal charges and offences
that may be committed by teachers, or applicants for
teacher registration, in a similar way to the Working
with Children Act, such that a category A offence will
result in the VIT automatically refusing or cancelling
registration; a category B offence will result in the VIT
refusing or cancelling registration unless the VIT is
satisfied that the person does not pose an unjustifiable
risk to children; and a category C offence may result in
the VIT refusing to grant registration if the VIT is
satisfied that this conduct makes the person unsuitable
to be a teacher and it would not be in the public interest
to register them.
Other provisions in the bill require that the suitability
panel is required to notify the VIT regarding
misconduct and disqualification decisions for
out-of-home carers so that the VIT can take those
determinations into account when considering a
person’s suitability for registration as a teacher. This is
known as the notification gap, so it is aligning those
two things. Teachers who are registered with the VIT
are already exempt from the working with children
scheme as the VIT process is analogous to the working
with children scheme. While information-sharing
arrangements between the VIT and DJR are already in
place, the bill aims to enhance these by providing
improved safeguards.
The notification gap refers to the current situation
where a teacher whose licence has been suspended or
cancelled by the VIT could potentially continue to
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engage in any child-related work they were undertaking
out of school without obtaining a working with children
check. The bill requires registered teachers to advise the
Department of Justice and Regulation of the details of
any organisations other than schools or early childhood
services where they are engaged in child-related
work — for example, sporting clubs, as Mr Gepp
mentioned in his contribution. That could be teaching
swimming outside school, which I used to do myself. I
used to teach swimming and loved it, because I love
swimming — but I digress.
The Department of Justice and Regulation will
maintain a record of registered teachers who are
engaged in such work outside of schools and will apply
new penalties for teachers who fail to provide proper
notification under that scheme. This is designed to close
the gap by allowing DJR to notify relevant
organisations when a teacher’s licence is suspended or
cancelled by the VIT. If a teacher in this instance
wishes to continue such work, they will have to apply
for a working with children check. In the past there has
been a lack of transferring of information between the
relevant agencies, and that sort of information not
passing between them could mean that people were
engaged in activities with children where they had not
been through the appropriate working with children
check or the VIT process. I think these are really good
reforms, and it is good to see that they are going
through this week.
Another provision is the one regarding the ability to
amalgamate Box Hill TAFE and the Centre for Adult
Education institution, which I think for all intents and
purposes has already happened. This bill just codifies
that.
Just briefly, I was privileged this morning to attend the
launch of KPMG’s report entitled Final Report: The
Importance of TAFE to Victoria’s Prosperity. I have
not really had much of a chance to look through it. The
minister was there this morning, along with many
people from TAFEs around Victoria and a range of
other MPs. I want to read just a small part of that report,
from chapter 3, ‘Overview of Victorian TAFEs’,
section 3.2, ‘The unique role of the Victorian TAFE
sector’, where the report says:
Victorian TAFEs have a broader remit than the delivery of
training and education alone, with a public service
engagement role to uphold. TAFEs are not-for-profit training
providers, where revenue is reinvested back into the public
VET system for the ongoing benefit of the community. The
public charter that TAFEs need to fulfil is extensive and
differentiates TAFEs and dual-sector universities from other
providers — commitments related to this role are
wideranging, and include education and training offerings
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across the spectrum of the Australian Qualifications
Framework, and across a breadth of education fields which
meet public demand, maintaining a range of courses even
when there is low demand. TAFEs maintain campuses across
Victoria which are accessible to the public, providing
counselling, library services and student facilities at scale and
often with access provided to the broader community. TAFEs
and dual-sector university campuses are spread across the
state, providing access to education in regional and remote
areas, and through the introduction of new campuses in areas
of high population growth. TAFEs further demonstrate a
commitment to public good through their undertaking to
provide access and equity to training, enrolling students from
diverse education and socio-economic backgrounds. In
addition, TAFEs respond to industry need by providing
specialist training in niche areas, as new trends emerge and
business transformation occurs.
Victorian TAFEs have experienced continuous and rapid
change over the past decade, as a result of both state and
federal reforms — the most impactful being the move to a
contestable training market, and associated substantial
funding changes.

I would say funding cuts.
This has had a major impact on the public VET providers,
requiring them to continuously adapt and adjust … In
recognition of the broader contribution TAFEs make, the
Victorian government recently reinstated some of the funding
intended to provide support for the additional costs TAFEs
face as public providers.

The report goes on to document the role of TAFE in
regional areas and the public TAFE sector. In
introducing the report, the speaker from KPMG
outlined that one of the benefits of TAFE is that they
are public providers and so have other motivations, as I
just outlined in the section I read out from the report.
As I quoted from the report, the last 10 years have been
very difficult for TAFEs. It is actually quite heartening
to see those lines in this report, because certainly that is
something I have been saying over the last 10 years in
my opposition to the market contestability that was
introduced by the previous Labor government. It almost
destroyed the TAFE system in Victoria. The funding
cuts introduced by the previous government are still
underfunding TAFEs.
I hope everybody will read this report. As I said, I have
only had time to read a bit of it and skim through the
headings, but I think it is a very timely report,
reminding everybody why we should be treasuring our
public TAFE system, upholding it, supporting it and in
fact expanding it. As I said, I think this is an important
bill with regard to child safety and aligning the working
with children check scheme with the VIT scheme. The
Greens will be supporting the bill.
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Mr RAMSAY (Western Victoria) (22:53) — In the
absence of Mr Morris, I am happy to move myself up
the speakers list and make some brief comments on the
Education Legislation Amendment (Victorian Institute
of Teaching, TAFE and Other Matters) Bill 2018. I do
note that it is 10.55 on a Thursday night and we are
discussing a piece of legislation that has been around on
the notice paper for many months, like a lot of other
pieces of legislation that the government has so badly
managed over the three and a half years it has been in
office.
Mr Mulino — It’s our fault?
Mr RAMSAY — Yes, it is your fault, Mr Mulino.
We are here at 10 minutes to 11 dealing with bills —
the second bill we have done for the whole week.
The ACTING PRESIDENT (Mr Purcell) —
Mr Mulino, you are not in your place.
Mr RAMSAY — So I feel sure you are absolutely
gratified by the speed of the progress that this chamber
is actually making to deal with the legislation — some
of it important, some of it not so important. This is an
important piece, and that is why we are not opposing it.
I do not intend, like other contributors, to go through
the second-reading speech or the details of matters that
have already been covered, because I am sure there are
some in this chamber that would much prefer to watch
the soccer over in the corner there. We are talking about
working with children, and we have got a few in the
chamber here that seem to want to spend their time
doing frivolous activity rather than actually debating
legislation.
I have two daughters that are both teachers, and I am
pleased to see that the bill amends the Education and
Training Reform Act 2006 to align with the Working
with Children Act 2005. As many have said, it does a
whole lot of things that provide those protections and
alignments. I do not intend to go into detail.
I just want to take the opportunity to bust a myth, and I
am glad Ms Tierney is actually in the house, because
she continually runs the slogan: ‘TAFE cuts, TAFE
cuts, TAFE cuts’. I just want to remind the house when
we talk about TAFE that it was in fact a John Brumby
Labor government that introduced the contestable
model which we inherited in respect to the TAFE
system. Mr Mulino may well remember as an adviser
and a minder to previous ministers that in fact TAFEs
were heading towards financial meltdown.
They were not behaving like a board and they did not
have any fiscal responsibility like a corporation or a
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proprietary limited company, and consequently we
were left to clean up the mess. We were left to clean up
a mess made by Labor in respect to contestable
funding, we were left to clean up a mess of a shortage
in funding for TAFEs and we were left to clean up a
mess to try and put some financial structures around the
TAFEs so they could behave like good corporate board
members instead of just running off the swill of the
taxpayer year after year after year.
We were also having to provide more funding for
TAFEs than had ever been seen before — over
$1.2 billion. We were having to make sure that we
looked after and provided competition in the
marketplace for some of our private providers. We had
to review some of the courses that Labor had actually
put out there that were oversupplied and for which
unfortunately there was no demand in the marketplace.
Labor spent an awful lot of time introducing courses —
there were hairdressers and private physical instructors
and the like — where the market was absolutely
saturated, pumping these students through these courses
where there was actually no job at the other end.
When Ms Tierney crows about TAFE cuts I will
remind her that in fact it was her government that made
the mess. It was her government that put no financial
structures around TAFEs and TAFE boards and it was
her government that actually was responsible for
pumping out these courses when in fact there was no
job market demand. We cleaned up that mess, and we
no doubt will have to do it again next year, because we
are seeing exactly the same pattern of behaviour in our
TAFEs now, where there are no corporate structures
and no financial structures, and now they are offering
free courses.
She stands up and says, ‘Free courses’. There is no such
thing as a free TAFE course in this state, Ms Tierney,
no matter how much you might try and do the smoke
and mirrors trick of Labor lies. The fact is there is a
cost, because teachers get paid. Teachers get paid, so
there is no such thing as a free lunch in this country,
and to pretend otherwise is just hoodwinking the public.
We are not going to wear it; you tried it on the industry
before, and no doubt we will have to spend a
considerable amount of time re-funding TAFEs,
providing job-market-ready courses, getting students
back in and not perpetrating the lies that Labor have
spun over their period of tenure.
But at the end of the day we are discussing this bill, and
it is an important bill. It does provide, as I said, an
alignment of the Education and Training Reform Act
with the Working with Children Act. It provides
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penalties for registered teachers who fail to comply
with requirements to give the Victorian Institute of
Teaching, the VIT, certain information. I am sure
Mr Morris may wish to talk more about that. It will
require the VIT to give certain information about the
suspension and cancellation of registered teachers to the
secretary under the Working with Children Act. It
empowers the VIT to share certain information with the
secretary under the Working with Children Act 2005
regarding child-related work undertaken by applicants
for registration; provides for the handling of complaints
by the Victorian Registration and Qualifications
Authority to handle complaints against various persons,
bodies, schools and institutions; and provides for a
TAFE —
Business interrupted pursuant to standing orders.
Sitting extended pursuant to standing orders.
Mr RAMSAY — It provides for a TAFE institute to
merge with an adult education institution, which as we
know is the Box Hill Institute of TAFE to merge with
the Centre for Adult Education. On that note, at
11 o’clock and with yet another hour we have to endure
in this chamber, I assume, and listen to others make
contributions, I close my contribution by saying we do
not oppose this bill.
Mrs Peulich — Acting President, I direct your
attention to the state of the house.
Quorum formed.
Mr MORRIS (Western Victoria) (23:03) — I think
it is actually quite fitting, as I rise to make my
contribution to the Education Legislation Amendment
(Victorian Institute of Teaching, TAFE and Other
Matters) Bill 2018, when I look at the other members
who are present on this side of the house. Three
members are present — three teachers. I think it is
indicative of the fact that, although some might like to
think of the teaching profession as the bastion of the left
wing of politics, that is not necessarily the case. There
are certainly people much closer to the centre and
maybe even a little to the right involved in the teaching
profession on the odd occasion.
Mr Mulino — A little to the right?
Mr MORRIS — Do you think I am a long way to
the right, Mr Mulino?
Mr Mulino — I’m just asking.
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Mr MORRIS — I think I am just slightly. In that
sensible centre, Mr Mulino, you might be able to find
me.
At the beginning of my contribution on the Education
Legislation Amendment (Victorian Institute of
Teaching, TAFE and Other Matters) Bill 2018, I do
think it is important that I place something on record —
that is, that I am a member of the Victorian Institute of
Teaching (VIT). I am a member, and I was one of the
very first crop of registered new teachers to come in. I
became a member in 2005. I note that the first induction
of new graduates who came through the VIT was in
2004, so I was in the second year intake of the VIT.
And can I say, it did not run very smoothly,
Mrs Peulich; it did not run very smoothly at all. There
were some significant issues with what happened there.
One of the problems was that the VIT at that time
required graduate teachers, who were going through the
significantly eye-opening experience of becoming a
teacher — and I remember I was given a mug as a
first-year teacher that said, ‘Teachers are in a class by
themselves’, and it is very, very true —
Mrs Peulich interjected.
Mr MORRIS — That is true, but can I tell you
there was nothing more eye-opening than that very first
experience of walking into that classroom, having
24 young, little faces look up at you and knowing you
are their teacher for the rest of the year. It is quite a
daunting experience, I can tell you, Acting President —
quite a daunting experience — but it is one that I
certainly relished and one that I loved. I often say to
people that that eye-opening experience is one that I
certainly relished, and when people ask, ‘What would
you do if you weren’t a politician?’, I say to them that I
have been very fortunate to have had two jobs in my
life that I have loved — both teaching and being
involved in the public service. If this was —
Mrs Peulich — How about being a dad?
Mr MORRIS — Being a dad is not too bad as well,
Mrs Peulich, but being a teacher and being involved in
the public service are two jobs that I love. If this was all
to end one day — well, this role will end one day — I
would be very fortunate to go back to being a teacher,
because it is a job that I certainly love.
It is incredibly important that we get the registration of
teachers right, and I think there have been, as we have
seen reported throughout the media, some very
concerning occurrences where people have done things
in their lives that would disqualify them from being an
appropriate person to be a teacher. Mrs Peulich made
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the point before about being a parent, and as a father I
certainly see the other side. Being a father or a mother
puts a different spin on your view of the importance of
the role of teachers, because when you place that young
life in the hands of that person, who you need to be able
to trust, it is incredibly important that you can trust that
they are going to have the very best intentions for those
young people, not only in their dealings with them but
also in their educational outcomes. That is something
that the Victorian Institute of Teaching needs to bear in
mind. That needs to be their utmost focus.
I understand there needs to be procedural fairness and
the like when you are dealing with registered teachers,
but when teachers have done things that the majority in
the community would say should disqualify them from
teaching young people again —
Mrs Peulich — Anywhere.
Mr MORRIS — Anywhere, indeed,
Mrs Peulich — not just in the state of Victoria but
across the board. This is something that did occur
before there was a registration process for teachers.
Unfortunately there was an arrangement where teachers
would be shifted around to avoid scrutiny for some of
their behaviour. That is something that we certainly do
not want to return to. With the registration regime that
we have in place at the moment we need to ensure that
those people who are unsuitable to be teachers are
removed from the profession. The rights of the student
must outweigh the rights of those teachers who have
committed these acts.
This bill amends the Education and Training Reform
Act 2006 to align the registration of teachers and early
childhood teachers with the scheme under the Working
with Children Act 2005 for assessing applicants for a
working with children check. It also provides for
penalties for registered teachers who fail to comply
with requirements to give the Victorian Institute of
Teaching certain information. Further it requires the
VIT to give certain information about the suspension
and cancellation of registered teachers to the secretary
under the Working with Children Act 2005. It also
empowers the VIT to share certain information with the
secretary under the Working with Children Act 2005
regarding child-related work undertaken by applicants
for registration. The bill provides for the Victorian
Registration and Qualifications Authority, also known
as the VRQA, to handle complaints against various
persons, bodies, schools and institutions; and it
provides for a TAFE institution to merge with an adult
education institution as well.
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I note that many of the provisions within this bill did
come about as a result of the review of the VIT, and the
final report was handed down on 1 December 2017. I
did think there was a particularly pertinent finding on
page 14 of the executive summary of this report. That
referred to:
The review strongly recommends that the VIT and CCU —

being the conduct and compliance unit —
make a significant shift toward more risk-based,
intelligence-led and outcomes-focused regulation in the
immediate term. ‘Risk-based’ does not mean raising the
threshold at which the VIT initiates regulatory action. It
means developing a more robust and evidence-based
understanding of where the risk of harm exists and ensuring
its resources are efficiently targeted at these areas.

That finding from the review is particularly focused
upon those areas where we do see behaviours among
some teachers. Far and away the vast, vast majority of
teachers are going to behave in a proper and dignified
manner in their dealings with students, parents and
school communities as a whole. But where it is that that
behaviour does not meet community standards, where
there is a risk to children and others, then this needs to
be appropriately addressed by the VIT.
The report further states:
Many stakeholders consulted by the review observed that
there is a need for greater timeliness and consistency in the
VIT investigation and hearing panel outcomes.

I thought Mr Gepp’s contribution was an exceptional
contribution except for that one part where he said he
did not feel that the government’s policies were
necessarily being led by the Herald Sun or other media
outlets. I may slightly disagree, Mr Gepp, with that. I
do not necessarily think that that is criticism. It is
important that the government does respond to
community concern. If these issues are being raised in
the media and they are being addressed by the
government, that is something I would certainly
welcome, because it is incredibly important that our
community has faith in our education system and faith
in our teachers.
By responding to the very few but serious matters that
do get raised, whereby the certain conduct of teachers
does not meet community expectation, hopefully that
will raise the bar for teachers and the community will
understand that if teachers do behave in a way that is
not consistent with community expectation, that will be
dealt with and dealt with in a timely and consistent
manner so that people can have faith in teachers and the
education profession as a whole. I certainly welcome
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many of the findings from the review of the Victorian
Institute of Teaching final report.
I recall saying in my maiden speech that teaching is a
very noble profession because you are educating our
society’s future. That is something I certainly subscribe
to. Teachers are holding the future of our community in
the palm of their hands. Therefore if we elevate the role
of teachers I think we have the opportunity to ensure
our community is going to be all the better in the future.
Holding teachers to a high account is a positive thing,
showing respect to the teaching profession as a whole is
a positive thing and ensuring that those few members of
the teaching profession who do not do the right thing
are held to account for it will make our community and
our society all the better for it. I leave my contribution
at that juncture and look forward to hearing
contributions from other members.
Ms BATH (Eastern Victoria) (23:13) — I rise this
evening to make a brief contribution on the Education
Legislation Amendment (Victorian Institute of
Teaching, TAFE and Other Matters) Bill 2018. I have
listened to various speakers, and I appreciate many of
their comments. All have highlighted, as I do, the
importance of a teacher in a child’s life and the need for
a school to uphold very high standards in terms of
teacher behaviour and teacher outcomes. Our children
are our most precious resource, and indeed as a parent
sending that child off to school you place all of your
trust in the school system and in the teacher that has
your child, as Mr Morris has just said, in the palm of
their hand for that day.
They are an integral part of shaping the way they think
and encouraging them to be great students and great
people in the world. A teacher’s role is certainly to
engage, to stimulate and to challenge but to also
encourage when there is doubt, because there is a broad
range of abilities in any classroom. Teachers play a
very, very important part in our education system —
the most important part other than that structure that
exists as a school.
It is interesting that in terms of professional standards
the Victorian Institute of Teaching (VIT) was
established back in 2002. I will explain something of
my situation that occurred when I went back to teaching
that I was quite shocked by. When I finished my degree
I taught as a CRT, or casual relief teacher as it was
known then, for a couple of years before going
overseas, then coming home and running a small
business. I had my teacher registration, and then I
departed the education sphere for a number of years. I
returned probably about 10 years later in about 2007 or
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2008. At that time I had been out of the industry for
10 years. I was keeping abreast of things but from afar,
not in the school system at all.
I then thought it was time to get back into the
profession and really get in and have a career in
teaching. So I did the paperwork and applied to the VIT
for registration, and all I had to do to become a teacher
was fill out a form and pay approximately $64. I did not
have to go back to do any training. I did not have to
have a working with children check. I just had to fill out
the form and pay the money. Due to my own personal
integrity when I got back into the school system I set
about being the best teacher I could be. I asked across
the school for help from mentors and through the
principal in every way I could. But I was shocked that
the registration board that I applied to just basically
handed me a ticket to teach without any incredible
scrutiny. I have to say that I hope I had a very good and
decent career as a teacher, but I think scrutiny within
that system was quite flawed, even at a normal practice
level.
In researching this bill I looked at the code of conduct
of the VIT. It is based on a number of principles, and
one of those principles talks about teachers always
being in a professional relationship with their learners
whether at the education setting where they teach or
not. It says:
Teachers hold a unique position of influence and trust that
should not be violated or compromised.

The following are examples of some of the limits that
apply to avoid that compromise. It says:
A professional relationship will be violated if a teacher:
has a sexual relationship with a learner;
uses sexual innuendo or inappropriate language and/or
material with learners;
touches a learner without a valid reason …

and on it goes.
What we see and what was the catalyst or trigger for the
Penny Armytage review was that there was certainly
inappropriate behaviour occurring in the school system,
at least on a few occasions, that created an outburst and
outrage in the media and also with families of students
at those schools. It is certainly not an appropriate way
to be. Clearly when you do the research around the
behaviour of the grade 4 teacher — I am not going to
name him — it was totally inappropriate. There are
photos that you can look up online to see that
behaviour. There is always a line. We as decent people
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should know when we cross it, and that behaviour was
just out of line.
So the Armytage report was commissioned, and
certainly it was important that it be quite thorough. I
note that the Armytage review, in its terms of reference,
was tasked by the minister to investigate four specific
matters: the VIT’s roles and functions, its governance,
its operations and its decision-making frameworks and
capabilities.
As Mrs Peulich has gone into — and I will not go into
great detail — there are approximately
31 recommendations, and all but one the government
has either chosen to consider and then implement
through legislation or accept in full. So we are here
today as a result of many of those recommendations,
and we are implementing them through this legislation.
There are a couple of other things that need to be
addressed in my contribution, and they relate to some
of the actual mechanics of this bill. This bill amends the
Education and Training Reform Act 2006. The key
issue is that it realigns the registration of teachers and
early childhood teachers with a scheme under the
Working with Children Act 2005 for assessing
applicants for a working with children check. Up until
now you could become a teacher — you could be
registered with the VIT — without having to go
through those quite in-depth checks. As I highlighted
just before in terms of some of the media that has been
out there, this certainly does not meet society’s
expectations about looking after and being responsible
for our most precious cargo.
Given the lateness of the evening I just want to put on
the public record that it is vital that any regulatory body
uphold the highest standards that they can to make sure
that people are accountable for their behaviour and that
if they are found to be wanting and they do not meet the
standards, they are terminated unless there is some
absolutely outstanding excuse or exemption. The
Nationals will be holding a not opposed position. I
concur with Mr Morris by saying that the teaching
profession is incredibly rewarding. Speaking with a
number of primary school teachers a little while ago, I
know they have a broad spectrum of students who walk
into their classes. They have to use all their talents to
foster creativity, to instigate and encourage learning and
to bring out the best in children. It is a wonderful
profession, but as a government we need to be able to
hold teachers accountable. This is one mechanism that
does so by changing and shoring up the VIT as a
regulatory body. I take a not opposed position.
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Ms CROZIER (Southern Metropolitan) (23:23) —
I am pleased to be able to rise to make a contribution
after Ms Bath and Mr Morris, who I have had the
pleasure of listening to in my office. I was very
interested in what Mr Morris had to say. He said that
the three people who are sitting on the opposition
benches are all former teachers. It actually was a really
relevant point because —
Ms Shing interjected.
Ms CROZIER — I was going to mention
Mr Mulino as well. I was about to say that I think it is a
great loss to the education department that people like
Mr Morris, Ms Bath and Mrs Peulich are in the
Parliament, but it is our gain, I have to say. I can
probably say for you, Ms Shing, that you would say the
same thing — that it is a great loss that the education
department has lost Mr Mulino.
Ms Shing interjected.
Ms CROZIER — Do you not agree with that? I
think it is a great loss for the education department,
Mr Mulino. I have got to say that it was a really
relevant point made by Mr Morris. I wanted to make
the point that there are three ex-teachers on the
opposition benches, and it just shows the depth and the
diversity of what we have. I am sure those education
facilities would be missing Mr Morris.
This is an important bill because, as has been
highlighted by previous speakers, there is no more
important a role in a young person’s life than that of the
education system. That starts at the early education
stage and goes through the primary years and into the
secondary years, and it is incredibly important that
children of education age have that ability to feel safe
and secure in their educational setting and in that
learning environment. It is very, very important.
Unfortunately there have been far too many instances
where the betrayal of trust and the abuse of children
have occurred in those educational settings. A working
with children check of course is an assessment of a
person’s suitability to work or volunteer with children,
and it is very important to have that if you are working
with children. But as other members have said in
relation to what has happened, there have been some
significant issues around people that have been found to
have abused and still been allowed to teach.
This piece of legislation, this bill that we are debating
today, is aptly named the Education Legislation
Amendment (Victorian Institute of Teaching, TAFE
and Other Matters) Bill 2018. It does a number of
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things. The main purpose of the bill is to increase the
protection of children in education and early education
settings. As I said previously, it is absolutely critical
that children have the ability to feel safe and secure in
that learning environment. It is in part a response to the
royal commission into sexual abuse, but I can say that
when we were conducting the inquiry into child abuse
as part of the Victorian child abuse inquiry, which
resulted in the Betrayal of Trust report, we went
through this issue too. We looked at working with
children checks and we looked at how the working with
children checks applied here in Victoria as opposed to
other jurisdictions and how they actually worked within
the school environment, and the Victorian Institute of
Teaching (VIT), came into play throughout that inquiry.
So I feel like this is not just in response to the royal
commission but also in response to some of those
issues that were raised through the course of our inquiry
as well. Of course we know that unfortunately too
many people have betrayed and abused children in
those school settings.
This bill, as I said, will align the registration of teachers
and early childhood teachers with the scheme under the
Working with Children Act 2005 for assessing
applicants for a working with children check to see if
they are actually suitable. The last thing we want is
people with criminal histories or very adverse
backgrounds. We are putting the trust of our children in
their hands. It is absolutely critical that we have a
robust system to ensure that that is undertaken.
The bill also provides penalties for registered teachers
who fail to comply with requirements to give the VIT
certain information. It requires the VIT to give certain
information about the suspension and cancellation of
registered teachers to the secretary under the Working
with Children Act 2005; it empowers the VIT to share
certain information with the secretary under the
Working with Children Act 2005 regarding
child-related work undertaken by applicants for
registration; it provides for the handling of complaints
by the Victorian Registration and Qualifications
Authority against various persons, bodies, schools and
institutions; and it provides for a TAFE institute to
merge with an adult education institution. I know that
that part of the bill relates to the Box Hill Institute of
TAFE merging with the Centre for Adult Education.
That will take place under this bill.
Working with children checks, as I said, are absolutely
critical for anyone who is dealing with children in a
professional or voluntary capacity, especially in the
teaching environment. Currently teachers registered
under the VIT are not required to also apply for a
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working with children permit because similar checks
are made through the VIT registration process.
However, this amendment to this piece of legislation
will seek to align the VIT registration process with the
Working with Children Act 2005.
The amendment set out in clause 5 replaces the
definition of ‘sexual offence’ with a hierarchy of
offence categories that align with the Working with
Children Act 2005. They can be from the very serious
category A of sexual offences committed by an adult
against a child, including child pornography, as well as
murder and attempted murder, and rape offences,
regardless of the victim’s age. Category B includes
serious sexual offences and category C covers other
indictable offences and specified summary offences, as
well as serious misconduct that is not criminal.
I think that is worthy to note because those penalties
will apply according to those various categories. They
are serious. We are talking about some very serious
crimes and unfortunately far too many instances of
where children have been abused or taken advantage of,
groomed and where terrible abuse has occurred which
has led to some lifelong implications. I certainly saw
that through the course of the inquiry that this
Parliament did back in 2012–13.
Why are we debating this legislation? It came out of the
review that some of my colleagues have spoken about
in relation to a number of instances where, for instance,
a Victorian teacher, who admitted to grooming a
15-year-old girl for sex almost four decades ago, had
been allowed to continue working in schools. That story
highlighted the flaws and the issues surrounding the
process, and how people who have committed these
crimes have been allowed to continue to teach. We
have to be very, very careful about those children who
are vulnerable and are at risk of predators like this. That
review highlighted the issues of various individuals
who had dodgy pasts or had criminal records and the
like and needed to be called out.
I note that, as my colleagues have said, the opposition
will not be opposing this legislation. We need to ensure
that we have a robust system to protect our children.
This piece of legislation will ensure that the loophole
that was there can be closed so that we can feel
somewhat more confident, although not entirely,
because we can never protect everyone. The closing of
this loophole will go a step further to ensuring the
safety of some of Victoria’s most vulnerable — that
being children in the educational setting.
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Mr FINN (Western Metropolitan) (23:33) — I rise
to say a few words this evening — almost this
morning — on the Education Legislation Amendment
(Victorian Institute of Teaching, TAFE and Other
Matters) Bill 2018. I too would like to acknowledge the
role of teachers in all our lives. I know that in my
particular instance a teacher got hold of me very early
in the piece and changed my life forever, a bloke by the
name of Ken Dunne, who was a teacher down at Alvie
Consolidated School which was about 10 kilometres —
probably a bit more, maybe 15 kilometres — out of
Colac. I am sure, Acting President Ramsay, that you
would know Alvie.
Mrs Peulich — A privileged background.
Mr FINN — Yes, really privileged. I used to get the
bus, which took an hour every morning to school and
an hour every night home. Not a lot of privilege there, I
can tell you. This particular school — out in the middle
of not much at all really — was a very good school, and
its teacher was a particularly good teacher. I had not
been showing a great deal of enthusiasm for academia
or for academic pastimes, but he got hold of me and
changed all that.
He was a man who showed imagination, and he taught
me how to read by holding up the Sporting Globe. I am
sure there would be members in this house who
remember the pink paper that came out every
Wednesday and, I think, Saturday as well — the
Sporting Globe. He held up the Sporting Globe and he
said, ‘Royce Hart has done his knee’, and of course I
was horrified. Royce Hart, for those who are not aware,
was a champion Richmond player of that era and
indeed was a premiership captain in 1974, I think, from
memory. On learning that Royce Hart had done his
knee, I was absolutely devastated. But it was the
incentive that I needed to learn how to read so that I
could read the Sporting Globe and find out that Ken
Dunne had been having a lend of me — that in fact
Royce Hart had not done his knee at all. But as a result
of the initiative that Mr Dunne had shown on that
occasion I was able to read.
Ken Dunne was a hard taskmaster but he was a very,
very good teacher. As I say, he did change my life and I
remained a friend of his up until he passed away about
three years ago. I really wish he was still with us today.
Apart from the fact that I do miss his company and his
rather strident opinions at times, I particularly miss the
fact that he is not with us at the moment because he was
a Carlton supporter — I would be giving him hell with
Carlton, where they are at the minute. He and I had a
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decades-long rivalry on football, and we would be
giving each other hell.
That is my personal experience of how a teacher can
change people’s lives. As I say, that particular teacher,
Ken Dunne, down at Alvie Consolidated School,
changed mine. I will be forever grateful to him, and the
fact that I am in this Parliament is very much his good
work. There might be some in this house who do not
regard him too fondly as a result of that, but I will be
forever grateful for the work that he put in.
In the teaching profession we must adhere to the
strictest of standards because we are dealing with
children — some children who are very young and
some children who are in very difficult circumstances.
Unfortunately, over recent years, teachers have become
more than teachers. They are now social workers more
often than not as well because we have seen so many
broken families and we have seen social dislocation as
a result of that. We have seen children going through
some very, very difficult times as a result of what they
have experienced at home, and it inevitably falls upon
the shoulders of the teacher to try and sort that out. I
have a great deal of sympathy for teachers because they
are not just teaching kids the basics — or indeed they
should be teaching kids the basics — but they are in
fact dealing with the problems, the issues that children
face in their lives as well.
I must say, with the interest that I have in autism
education in particular, it riles me enormously when I
see teachers abusing autistic kids. We have seen
instances over recent years where children with autism
have been locked in boxes or they have been locked in
cages, and that is not on. I tell you what: if I have
anything to do with it after this election and any teacher
locks a child with autism in a box or restrains them in
that way, I will do everything I can to ensure that they
never teach again — that they never, ever get before a
class again.
I just make that position very, very clear because I think
that is an abuse of children. I know that kids with
autism can be very difficult. I know, unfortunately
more than most, that they can be very difficult. Indeed
they can be violent at times, and it is extremely
difficult. But there is no excuse for locking kids in a
box. That is just not on. If teachers have to resort to
locking kids in boxes, then they are in the wrong
profession and they should look elsewhere, and I will
most certainly help them look for something else after
November if I get the opportunity to do so.
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Some of the areas do concern me a tad because we are
pushing upon teachers responsibilities that many of
them do not actually want. I refer specifically to the
Safe Schools program. I refer to the early sexualisation
of our children. I have said this time and time again: we
need to let our kids be kids. It is really important that
they do so. When we have a situation where some
teachers are put in the position of promoting lifestyles
that the children’s parents might not be thrilled about
them promoting, then that I think does not just
compromise the children; it compromises the teachers
as well. They have to be so exceedingly careful about
stepping across the line, and that is really difficult
because we do not know where the line is. At the
moment we just do not know where the line is. With
Safe Schools, that line could be just about anywhere.
That is something that concerns me enormously. We
could have pieces of legislation coming out of our ears,
telling us what the standards are and what we are going
to do to teachers who do not meet those standards, but
if we do not know where the line is, we cannot
prosecute those who cross the line. We cannot do that at
all.
I have to say that it disappoints me enormously that
history is something that just does not seem to be taught
in our schools anymore. I am amazed at how little my
kids know about things that have gone on before them.
I noted an article in Sydney’s Daily Telegraph
yesterday, which said a YouGov Galaxy poll had found
that 58 per cent of the generation born between 1980
and 1996 hold a favourable view of socialism.
Favourability was even higher among those with a university
education —

you have got to wonder about that —
63 per cent, according to the poll released today by the Centre
for Independent Studies.

Mr Tom Switzer, the executive director of the Centre
for Independent Studies, said:
The polls are quite disturbing —

and I think that is true.
[Millennials] have never truly seen the effects of socialism.
The oldest were aged just nine when the Berlin Wall fell.

We have a responsibility as a society to inform our
young people of events that have gone on before. There
is an old saying that those who do not learn from
history are bound to repeat it. Of course if we are not
actually taught history, you can be guaranteed that we
will repeat it. Going on these figures in this particular
poll, it concerns me enormously that there are some
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teachers who are pushing their own political views in
the classroom. That is something that is quite
intolerable. I do not care whether it is the right of
politics or the left of politics that is doing it; it is
intolerable and it is not something that any of us should
be prepared to put up with. I just wonder if this
government is really interested in tracking down those
teachers who do that. I just wonder if this government
indeed has a vested interest in ensuring that that
actually continues — that we do have a situation where
a good number of teachers are promoting their own
political views, views of the left, within the classroom.
And I just wonder if the government is just sitting on its
hands and looking the other way. It seems to me there
is a very real chance of that.
This bill refers to the Working with Children Act 2005,
and that of course is a very important piece of
legislation. It enables us to largely protect our children
from deviant behaviour, from people who are predators.
I think since that has been introduced the danger to our
children has dropped off significantly, so I think that
the Working with Children Act 2005 — I am sorry,
Acting President. I think I am about to die here.
The ACTING PRESIDENT (Mr Ramsay) —
You can always finish up.
Mr FINN — Yes, I think I will finish up on that,
because my throat is about to pack up. The only reason
that I am still going is that I know Mr Leane enjoys my
contributions in this house so very much and I do not
want to let him down. I know that there are some who
have gone to great lengths to let Mr Leane down. I do
not want to join them. I know he has had his fair share
of disappointments in this place, and I do not want to
disappoint him, so I will keep going and talking about
this piece of legislation for as long as is humanly
possible. Unfortunately my throat is about to go, so I
might leave it at that point and say that we will not be
opposing this bill and trust that the educational
standards and the standards of teaching are held high in
every school, whether it be a primary or secondary
school, or even in tertiary institutions as well, right
across the state of Victoria.
Mrs Peulich — Acting President, I would like to
draw your attention to the state of the house.
Quorum formed.
Mr O’SULLIVAN (Northern Victoria) (23:49) — I
rise tonight, at nearly midnight, to make my
contribution on the Education Legislation Amendment
(Victorian Institute of Teaching, TAFE and Other
Matters) Bill 2018, and I would like to thank
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Mrs Peulich for bringing in an audience to listen to my
speech. I hope I can do the audience justice, although I
suspect I could almost say anything here tonight and,
with the Socceroos playing, I am pretty sure that
nobody will be listening, either here in this chamber or
elsewhere, because they have probably got better things
to do. And it probably reflects that we should not
actually be here on a Thursday night, but the
government has chosen to keep us here so I will get on
and speak to the Education Legislation Amendment
(Victorian Institute of Teaching, TAFE and Other
Matters) Bill.
I would like to commence my contribution by thanking
teachers for the great efforts they bring to our society.
They play a critically important role in educating our
young children. All of us have been through that system
in one place or another, whether that be in this city, in
this state or somewhere else — in a different country,
even. We have all been through the education system,
with varying outcomes. It is critical to your adult life
when you actually can get a good education, because by
and large, the quality of your education will certainly
assist you in your grown-up years in so many ways —
in just about every activity that you can possibly think
to undertake.
My education years were somewhat unique. I grew up
in a very small place called Patchewollock. My primary
school was 25 kilometres away from the farm that I
lived on, so we had to drive to the local bus stop and
then get the bus into town. In my secondary years, the
nearest secondary college was at Hopetoun, which
resulted in a 1½-hour bus trip each way. But probably
the more remarkable thing was that we had to drive
ourselves to the school bus. About 5 kilometres of that
was on private property, but the last 2 kilometres had to
be on the public road for us to get to the local bus stop.
So every day of my youthful career at school I had to
break the law and drive myself to the school bus. I am
pretty sure you would not be allowed to do that
nowadays.
I was at the then Hopetoun High School for four years.
A good school it was. It produced some great
outcomes. But because of the tyranny of distance that I
was faced with in terms of having to travel so far to get
an education, I went to Ballarat, to St Patrick’s College
as a boarder for the final two years of my education,
which was a whole different experience, but I do not
want to go into that too much tonight.
What I certainly do want to focus on is that, as I said
earlier, teachers play an extraordinary role in all of our
lives. We heard Mr Finn talking about a teacher that
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changed his attitude to education. I think his name was
Mr Dunne, from memory. He taught Mr Finn how to
read, and obviously that opened up a whole pathway for
Mr Finn for his career.
We have all had different experiences at school. Some
were good, some were bad and some were in between. I
will actually put on the record that I was not the greatest
student at school. I made life difficult for some of my
teachers along the way, so I would like to actually
apologise to those teachers who tried their best to
educate me. I was not always the easiest student to
teach, and I was probably fairly disruptive in class, so I
would like to apologise for the way I conducted myself
during those classes. I cannot turn back the clock, but I
can certainly say that I do apologise for some of that
behaviour. I guess there are probably a lot of us who
could say that, but there is no doubt that the educational
upbringing that I was fortunate to have in the country, I
would hope, has delivered me a reasonable prospect
and, being a reasonable adult in my later years, I will
continue to try to live up to that.
I want to make mention tonight of one of the
government’s education precincts that they have got in
planning in Shepparton. They have gone through a
process of announcing just recently the Shepparton
education plan, which is where a whole range of
existing schools will close down and the current high
school will be built into a super-school. There is no
doubt that the educational outcomes in Shepparton
could be improved upon, and I do applaud any effort to
try and bring about better education standards for the
young people and their families in Shepparton. But
there are a few problems that I just want to place on the
record in relation to the Shepparton super-school.
Primarily there are a couple of different factors that I
want to mention. The location of it, at Shepparton High
School, which is the place that has been selected, I
think is the wrong spot.
Mr Gepp — On a point of order, Acting President,
on relevance, so far this contribution has been more in
tune with This is Your Life, and now we are hearing
about something that is completely separate to the bill
that is before the house. I invite you to ask the member
to come back to the bill.
The ACTING PRESIDENT (Mr Ramsay) —
Thank you, Mr Gepp. I will not uphold the point of
order; however, I will ask the member perhaps to draw
his contribution back to the detail of the bill. Thank
you, Mr O’Sullivan.
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Mr O’SULLIVAN — Thank you, Acting President.
I notice the title of this bill is Education Legislation
Amendment (Victorian Institute of Teaching, TAFE
and Other Matters). I guess I am referring to the ‘other
matters’ aspect of this bill, Mr Gepp.
As I was saying, the Shepparton education plan has got
some problems in it that I think need to be looked at.
The location, I think, is the wrong spot. The existing
location of Shepparton High School I think needs to be
reconsidered. I am not sure it is going to be the best
possible location because currently at Shepparton High
School there are 638 students, but under the proposal
for the super-school there will be 2700 students located
at Shepparton High School. That is a huge increase, and
I am just not sure that that site is the most appropriate.
The congestion of traffic in that area is already
significant. We see areas where the drop-offs and
pick-ups are going to be horrendous once you have got
2700 students at that location. It is estimated that there
will be something like 50 buses that will have to come
and go each morning and each afternoon in terms of
dropping off and picking up students, and then you will
have parents turning up and picking up and dropping
off students as well. That is going to be a very much
congested part of the town. That part of the town
around Shepparton High School is already near the
SPC Ardmona site, so it is quite busy as it is. It is also
right next to the Shepparton saleyards, so there is a lot
of truck movement in that space as well. The additional
traffic that is going to be generated by this super-school
in that location is going to be a significant problem that
I do not think has been addressed at this point.
There is going to be something like 300-plus teachers at
the school. Under the current plans there will be
nowhere for those teachers to actually park their cars,
and as they are driving around looking for parks that is
going to add to the congestion. So this plan has not
been thought through well enough. There are no
designated pick-up and drop-off areas that are going to
be of the size that is going to be required. There are no
additional parks, which will also be required, and there
are many questions that need to be answered.
As Shepparton is forecast to grow in terms of its
population, there is no room for expansion or growth at
all at this school. It will be maxed out at 2700 students
on day one. There will be no expansion for growth at
all, so this is something that certainly —
Mr Gepp — On a point of order, Chair, this
contribution has absolutely no relevance to the bill.
Earlier when I raised this point of order you asked the
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member to come back and address the bill before the
house. He has ignored that, and I would invite you
again to either bring him back or sit him down.
The ACTING PRESIDENT (Mr Ramsay) —
Thank you, Mr Gepp. Actually, I tend to agree.
Mr O’Sullivan, I think you have for the large part of
your contribution talked about a matter that really has
little relevance to the bill. I ask you in the few seconds
you have got left to bring yourself back to the bill,
please.
Mr O’SULLIVAN — Well, what I am looking to
do is provide a safe environment for those students who
would be going to, under this plan, the Shepparton
super-school. It is very important that they have a safe
environment that they can conduct themselves in. I do
not think anyone would disagree. I do not think even
Mr Gepp would disagree with that concept. I would be
surprised if he did. I think we all believe that that is
something that we should strive for at every
opportunity. In terms of what will also be happening
under the Shepparton education —
Business interrupted pursuant to standing orders.
Ms TIERNEY (Minister for Training and Skills)
(00:00) — I move:
That the sitting be extended for up to 1 hour.

Motion negatived.

ADJOURNMENT
The ACTING PRESIDENT (Mr Ramsay) — The
question is:
That the house do now adjourn.

Mernda rail extension
Mr ONDARCHIE (Northern Metropolitan)
(00:01) — My adjournment matter tonight is for the
Minister for Public Transport in the other place, and it
concerns the Mernda rail extension running from South
Morang station up to Mernda. There have been a lot of
approaches to my office from people living near the
Arilla retirement village, in Williamsons Road, in
Hawkstowe Parade, in The Parkway and in Bridge Inn
Road — residents who are saying that there is not a
heap of activity during the day but a lot of after-hours
work. In particular they notice that even on weekends
and public holidays the amount of work happening
during daylight hours is somewhat limited, but there is
a whole lot of work happening after-hours, none of
which can be attributed to making sure the roads are
clear because all this work is being done outside the
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pathway of Plenty Road and surrounding roads. It is
keeping them awake at night; it is keeping their kids
awake at night. They are not getting much sleep, and it
is becoming very frustrating for people living in the
Arilla retirement village and in Williamsons Road,
Hawkstowe Parade and The Parkway.
They also are conscious of the fact that there is a lot of
scuttlebutt around the local hotels and bottle shops that
the government is paying huge bonuses through the
lead contractor and through to the workers to bring this
project in before October this year. So there is plenty of
overtime and there is plenty of triple time — there is
plenty of money going in — and it is being thrown
hand over fist for generally a lot of work that is
happening outside normal business hours.
These people are frustrated; they are angry. They are
angry about the fact that the sky rail has occurred up
there when that was never promised to them. It was
always going to be at grade or below grade. They have
got these monumental bridges coming over their
houses, and they are being kept awake at night. The
scuttlebutt around the place is that the workers are
getting paid huge amounts of money and that the
project lead is going to get a huge bonus from the
government if it brings this project in ahead of schedule
in October this year.
The matter that several of them have raised with me is:
has the budget been kept to for the Mernda rail
extension that the government said it would budget
$600 million for? The government seems to be
protecting the member for Yan Yean in the other place,
who benefited from the red shirts rorts saga to the tune
of $20 505. I think Victorian taxpayers have a right to
know how much the cost blowout on the Mernda rail
extension project is, so the action I seek from the
minister is to advise me — so I can advise the many,
many residents along the railway line from South
Morang to Mernda — how much of this project will be
delivered within the $600 million that the government
budgeted for this. Or has the budget blown out? I seek
that advice urgently because they think there has been a
betrayal of trust around the rail extension itself now
going overhead as sky rail and about work happening
after hours that is keeping them up late at night and
keeping their children up late at night. It is causing all
those family pressures. Added to the excessive cost of
electricity they are facing, it is burdensome. Can the
minister advise me where the project is against the
budget?
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Cape Otway Road Australia project
Dr RATNAM (Northern Metropolitan) (00:04) —
My adjournment matter tonight is for the Minister for
Planning. Late last year the $350 million Cape Otway
Road Australia project was announced, a 240-hectare
sports training, accommodation and tourism facility
located south of Lake Modewarre. This development,
according to the proposal documents, will include elite
training facilities, a hotel, retail businesses, restaurants
and a rural residential development of around
48 private residences. All of this is proposed at a site
that skirts Lake Modewarre and impacts the wetlands to
the south of the lake, which has significant biodiversity
and vegetation and is an area that was not earmarked
for this type of development.
The community was shocked to hear about this project
via a media release without to date an opportunity for
meaningful consultation or input into the process.
Project proponents have told residents that the
government is an official partner in this project, but the
government have denied it. However, project
documents have cited the City of Melbourne website
address as the contact details for the government,
adding to the confusion. The community is concerned
about the scale and scope of the project, the impact on
local farmland and local business and the lack of formal
consultation by the project partners. Last month the
consortium behind the project submitted a revised
proposal to Surf Coast Shire Council, which has since
requested that the Minister for Planning call in the
project and become the responsible planning authority.
I ask the minister to urgently consult the community
prior to making any decision regarding this proposal.
The ACTING PRESIDENT (Mr Ramsay) —
Thanks, Dr Ratnam. I ask you to rephrase that. It is not
a question; it is an action. Could you rephrase your last
few lines to create an action.
Dr RATNAM — The action I seek is for the
minister to urgently consult the community prior to
making any decision regarding the proposal.

Roadworks speed limits
Mr MELHEM (Western Metropolitan) (00:06) —
My adjournment matter is for the Minister for Roads
and Road Safety, the Honourable Luke Donnellan. It is
in relation to speed limits on road construction sites. As
we know, road workers put themselves at risk from
time to time in building our infrastructure projects. We
know there are road rules when construction is taking
place on our roads. For example, on a major freeway,
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the speed limit will go from 100 kilometres per hour to
80 kilometres per hour if workers are working behind
barriers to make sure they are safe, but when there are
no barriers the speed limit will go down to
60 kilometres per hour or 40 kilometres per hour. The
purpose of that is to protect these workers and also to
protect motorists.
Unfortunately in recent times I have noticed when
travelling on these roads that when no work is being
carried out some lazy contractors or construction
companies have forgotten or have not made the effort to
change the speed limit back to 60 or 80 kilometres per
hour, as the traffic plans require them to. As a result,
motorists get frustrated with the process when they are
travelling on a road where the speed limit is normally
100 kilometres per hour. If there are no barriers or if
there is no work being carried out or it is after hours,
the speed limit normally goes down to 60 or
80 kilometres per hour. When they approach a speed
sign of 40 kilometres per hour they tend to ignore it on
the basis that no construction is taking place. The
problem is that that habit could develop over time and
when work is actually taking place motorists will
ignore the speed limit because lazy contractors, in my
view, have failed to do their duty and put the speed
limit back to what it is supposed to be — 60 or
80 kilometres per hour.
The action I seek is that the minister investigate various
options to put a requirement in contracts, for example,
for these construction companies to adhere to the speed
limits as per the traffic plan they would have put in to
VicRoads. He could go as far as maybe exploring some
legislative changes to make sure that the requirement to
change the speed limits can be enforced and be made
part of the contract and part of the performance of the
contractor to protect both the workers on the
construction sites and motorists. My understanding is
that South Australia has some sort of legislation in
place which makes it mandatory for construction
companies to change the speed limit when work is
being carried out by reducing it from 100 kilometres
per hour to 40 kilometres per hour, but when work is
not being carried out they should put it back to
60 kilometres per hour or 80 kilometres per hour,
whichever the case may be. The action I seek is for the
minister to explore all these options to make sure our
roads are safe for both motorists and road construction
workers.
The ACTING PRESIDENT (Mr Ramsay) —
Thank you, Mr Melhem. I must say I got a little
confused. You are seeking an action for an
investigation into road speed limits — was that the crux
of it?
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Mr MELHEM — Yes. The action I seek is that the
minister explore options to make sure that construction
companies implement traffic plans or put traffic control
planning in place, as agreed with VicRoads; make sure
that these are enforced in contracts; and look at
legislative requirements to make sure that is
enforceable.
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I would like the minister to get busy to try to fix the
absolute mess that has been created on this project
under her watch. The Ararat to Maryborough line is in
disuse because of the second-hand tracks that have been
used, and we need an immediate start to the works on
the Sea Lake and Manangatang lines.

Eastern Metropolitan Region bus services
Murray Basin rail project
Mr O’SULLIVAN (Northern Victoria) (00:10) —
My adjournment matter tonight is for the Minister for
Public Transport, Jacinta Allan. The action I am
seeking from the minister is for her to withdraw the
indefinite hold status on works on the Sea Lake and
Manangatang lines and immediately start works for that
project or have them undertaken as soon as possible.
What we have seen regarding the Murray Basin rail
project, particularly along the Maryborough to Ararat
line, is an indefinite hold placed on the works that are
being undertaken on that line. There has been some
investigation done on the track that has been prepared
so far which shows it has been absolutely botched. The
work that has been done on the Maryborough to Ararat
line has been done using second-hand railway track,
and cracks have started to appear in the line. That is an
absolutely botched rollout of the project by the minister
to the point where the minister has changed the
management structure in relation to the construction of
that line because the existing structure was in such poor
form.
It has also been reported that the project is now
$100 million over budget, and the project has been put
on hold indefinitely in terms of that part of the railway
line. I would like the minister to withdraw the indefinite
hold status on that line and start, as soon as possible, the
construction work that desperately needs to be
undertaken on the Sea Lake and Manangatang lines.
In terms of the Mildura line and the work that has been
undertaken just north of Ouyen, reports have said that
many of the brand-new sleepers have split and were
rotten; screws holding the tracks in place and the
sleepers were loose and in some cases could be pulled
out by hand due to the poor condition of the sleepers —
and these are brand-new sleepers; some track plates
were loose or missing altogether; and date marks on the
tracks showed that they were continuously welded in
late January when temperatures were hitting
40 degrees. This means that the tracks are under
enormous tension when there are cold conditions, such
as there is now, and are at risk of cracking.

Ms DUNN (Eastern Metropolitan) (00:13) — My
adjournment matter tonight is for the Minister for
Public Transport. On 22 May 2018 I asked a
constituency question of the minister raising the poor
service provision on the route 250, 251 and 350 bus
services operated by Transdev. I noted that buses are so
late that one of my constituents has been delayed by up
to 50 minutes because of that service, and furthermore
that Transdev employees are being bullied into
operating buses they know are not fit for service,
resulting in a lot of stress leave applications being
made. The minister replied that there were financial
penalties that Transdev would have to pay as a result of
failing to meet service stipulations.
This response lacks empathy with the traveller. Fines
applied to Transdev do not provide comfort to an
elderly person or a person with a disability who has to
wait nearly an hour for a late bus service. Fines applied
to Transdev will not increase ridership or reduce
congestion on our roads. The application of fines does
not improve the working conditions of stressed-out
drivers. Some of the most vulnerable members of the
community are disproportionately impacted by this
service failure. It can result in older people and people
with a disability living in isolation and giving up
life-enhancing contacts with friends and services. These
are some of our most disadvantaged people, and some
of the most vulnerable.
As we know transport is a determinant of health
outcomes, and this needs to be driven home. The action
I seek is that the minister actually engage with
Transdev to improve the poor service provided by them
beyond just slapping them with fines.

Autism Plus
Mr FINN (Western Metropolitan) (00:15) — This
morning I wish to raise a matter for the attention of the
Minister for Housing, Disability and Ageing, Mr Foley.
It concerns the appointment of administrators for
Autism Plus. I am sure the house would be fully
appreciative that parents of children with disabilities are
under a great deal of pressure most of the time. It is, let
me assure you, not a fun experience for a good many
families with autism.
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Those who have found Autism Plus an answer to a
prayer are very, very concerned with the appointment
of the administrators. There are a good many stories
doing the rounds that the administrators are preparing
not to improve Autism Plus, which is a great service in
my view. Certainly some who have been through the
system have found Autism Plus as literally the answer
to their prayer. They were desperate and Autism Plus
came to the party. With the appointment of
administrators there are many parents who are very
concerned that in fact the administrators will break up
Autism Plus and sell it. This would be an unmitigated
disaster for many families with autism in the west and
in other parts of Melbourne as well.
What I am seeking from Minister Foley is an assurance
that Autism Plus will continue as a running concern —
as an autism service — to provide the same sorts of
services that it always has and that in fact the only
changes that will be made to Autism Plus will be a
degree of improvement that they may or may not need.
I would hope that the only significant change, or any
change at all, we would see would be an improvement
to this service. I ask Minister Foley to assure me so that
I can assure very, very concerned parents that Autism
Plus is not about to be broken up, is not about to be sold
and will continue as a very important service for
families with autism, families who do not need the
added stress of what they are going through just at the
minute.

Mentone Girls Secondary College
Ms SPRINGLE (South Eastern Metropolitan)
(00:18) — My adjournment matter is for the Minister
for Education. Mentone Girls Secondary College is one
of only six government girls schools in the state and the
only non-selective girls school in the southern region of
Melbourne. Mentone Girls educates girls from
60 different postcodes, meaning that families travel
from numerous suburbs in the vicinity to attend. The
school’s population is currently 1150 students, which is
predicted to remain constant. The school is comprised
mainly of outdated light timber construction buildings
(LTCs) and capital works in the past have been
predominantly self-funded.
The school’s capacity to self-fund updates is limited,
and many of the buildings are now in a state requiring
major works or replacement, but there are not sufficient
funds for the major works required, including
replacement of old LTCs and decaying portables. Many
of the relocatable buildings’ walls are warping and the
ceilings are sinking, causing the windows to crack and
break. Many of the relocatable buildings have asbestos
in the mastic, which requires careful consideration of
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safety issues in dealing with these matters. One student
recently put her foot through the threshold of a portable
and it took 30 minutes to prise it out. It was not known
whether there was asbestos in the flooring, and the
student, her family and the school had a nervous and
lengthy wait for test results, which were thankfully
negative.
WorkSafe Victoria is investigating asbestos
contamination at the school, and that investigation is
ongoing. WorkSafe has ordered the windows in three
portables to be replaced. The school has called and
emailed the Victorian School Building Authority
(VSBA) to seek guidance on how to proceed, but no
response has been received. Given the age of the
relocatables, the school council consider the
replacement of the windows in such antiquated
portables a waste of community-raised funds. The
school’s management team has reviewed the list of
schools receiving funding from the VSBA and
particularly schools in the southern and south-eastern
regions. While a number of schools have been granted
funding for capital works, not a single cent has been
received by Mentone Girls.
Mentone Girls Secondary College has been operating
on a lean and primarily self-generated funding model
for too long. It is unsustainable and currently bordering
on dangerous. The action I seek from the minister is
that he provide the school with information as to why
the VSBA has not responded to the school’s calls and
correspondence and as to when the school can expect to
be audited by the VSBA and receive a condition
assessment and funding to attend to what are clearly
urgent maintenance issues.

Elwood police patrols
Ms FITZHERBERT (Southern Metropolitan)
(00:21) — My adjournment matter is for the attention
of the Minister for Police in the other place. Earlier this
week thousands of Melburnians mourned Eurydice
Dixon’s tragic death at Princes Park as she walked
home after a comedy gig. It is a terrible thing to see
such a young person lose their life so violently and
suddenly — all that promise, vitality and unique
character lost and the shocking grief for her family and
friends. It is truly heartbreaking.
Yesterday it was reported that another woman, this time
aged in her 30s, was attacked in Carlton, abducted by
several men, taken into a car and raped. We rightly
condemn violence against women by intimate partners,
but these awful crimes appear to be by predators of a
different kind, so I am very concerned about reports of
women being stalked and spied upon in Elwood.
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A number of women have made reports to police and
have spoken about their experiences. At least four
incidents of men hiding in bushes have been reported to
police in the last few weeks, and a number of women
say that this been going on for months. One resident has
said she was showering last week when she spotted a
man in his 30s hiding outside and taking photos with a
mobile phone. Several other women have spoken out
about similar incidents around Foam, Scott and Spray
streets, Austin Avenue and Ormond Road. One woman
said that she has frequently seen a man in a baseball cap
watching her from outside and has said:
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Consumer Affairs Victoria through the minister did
initiate an investigation of some sort, but I was very
surprised to read in the Age recently a very long article
basically giving this practice a clean bill of health.
‘Exonerated fully’ was the tone of the article, except for
the last three paragraphs. It was a fairly long article, but
the most important information was tucked away in the
last three paragraphs. It says:
Consumer affairs cleared Let’s Feed on 23 May.
‘Consumer Affairs Victoria did not find that funds raised
through Let’s Feed were misappropriated or otherwise used
for inappropriate purposes’, a spokesman said.

It’s gotten beyond a joke …
He’s here at least every couple of weeks on Friday or
Saturday nights and what worries me is that it’s escalating …
One of the most frightening times … I saw him actually
inside the property.
He’d come through my gate so I just went outside with my
baseball bat and screamed at him.

Another resident has said that she had an older man
knocking on her window at about 1.30 in the morning,
and he was also seen crouching near another window
on Monday at 4.00 p.m. She said:
It was very unsettling and my window is down a side
alleyway so he would have no reason to be there.
I’ve always felt really safe here, but now I’m too creeped out
to put my bin out.

Another resident says that the incidents span back
months, with yet another referring to someone
attempting to spy on her also when she was using her
shower. This is alarming and frightening behaviour, and
there appears to be quite a pattern of behaviour and
more than one person involved. It is highly intrusive,
and as these residents have indicated, there is concern
that this is escalating. It is very concerning to think that
this behaviour might worsen in some way. The action I
am seeking is provision of additional police patrols and
protection for women in Elwood due to this frightening
criminal behaviour.

Let’s Feed
Mrs PEULICH (South Eastern Metropolitan)
(00:23) — I would like to raise a matter for the
attention of the Minister for Consumer Affairs, Gaming
and Liquor Regulation. It is in relation to a matter that I
have previously raised in the chamber calling for an
investigation into matters that have been drawn to my
attention by members of the community and also
members of the Labor Party. It is in relation to an
unregistered charity called Let’s Feed, which was being
operated by Mr Jasvinder Sidhu.

The watchdog did find the charity’s record keeping breached
fundraising laws, however, through its failure to register as a
charity and to keep sufficient records of its transactions.
‘Conditions have been placed on the registration of the
organisation to ensure ongoing compliance with the
Fundraising Act’, the spokesman said.

I understand that Mr Jasvinder is no longer able to act
as an office-bearer for that organisation. It seems to me
disconcerting that the public, those who support Let’s
Feed, are given the impression that it has been given a
clean bill of health when quite clearly there are some
very, very serious breaches. What I would like the
minister to do is release the report so that we can be
confident that the investigations of the department that
have been undertaken have been thorough and indeed
match the tenor of the article and the comments made
by the spokesman, because to me the last two
paragraphs show that in actual fact Let’s Feed should
not have been cleared. It was not a registered charity
and it did not have the documentation required to
justify the transactions which it claimed were
legitimate. I would like that to happen as soon as
possible because I keep on receiving telephone calls
about people suggesting that this indeed has been a
whitewash.
The ACTING PRESIDENT (Mr Ramsay) —
Thank you, Mrs Peulich. Can I just ask which report
you want the minister to release?
Mrs PEULICH — It was the investigation of the
Let’s Feed charity, which was unregistered and
collecting money through various restaurants, that
consumer affairs undertook through the Minister for
Consumer Affairs, Gaming and Liquor Regulation,
which ultimately gave this organisation a clean bill of
health when clearly the information in the article
printed by the Age shows otherwise, that it should not
have been cleared. I want the report released.
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Cardinia Cultural Centre
Mr MULINO (Eastern Victoria) (00:27) — My
adjournment matter this evening is for the Minister for
Local Government in the other place. It relates to the
Cardinia Cultural Centre, which is a very important
centre in Pakenham very close to my electorate office.
It is a centre which hosts many, many functions of
importance to the community, including art exhibitions;
Madame Butterfly is about to start there. It is going to
hold many musicals and other events during the school
holidays, and on the list goes. Importantly this centre,
which is already performing important functions for the
local community, is about to start construction on a
major refurbishment, a major extension. This is an
$8.9 million project which received $3 million from the
Growing Suburbs Fund.
This is going to significantly increase what is already an
important centre for the community. It will include
building a dedicated art space, which will increase the
capacity to hold art exhibitions for the community. It
will include dance studios and also improved access
and car parking. The action that I seek from the
minister is that she visit the Cardinia Cultural Centre
and meet with members of the community and with
council officers so that we can discuss the construction
schedule, which is soon to commence, and also ways in
which the state government and local government can
best work together and with community stakeholders
during the course of that construction so as to achieve
the best outcome for the community.

Responses
Ms TIERNEY (Minister for Training and Skills)
(00:29) — There were 10 adjournment matters this
evening. The first was from Mr Ondarchie to the
Minister for Public Transport seeking advice from the
minister as to the works that have been undertaken in
his electorate and whether they are within budget. The
second was from Dr Ratnam to the Minister for
Planning in relation to a project proposal close to Lake
Modewarre, seeking that the minister consult with the
community. The third was from Mr Melhem to the
Minister for Roads and Road Safety seeking changes to
contracts so that contractors can ensure that speed limits
are adhered to on construction sites. The fourth was
from Mr O’Sullivan to the Minister for Public
Transport calling on the minister to start work on the
Sea Lake and Manangatang lines.
The fifth was from Ms Dunn to the Minister for Public
Transport seeking that the minister engage with
Transdev to improve bus services. Number six was
from Mr Finn to the Minister for Housing, Disability
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and Ageing seeking assurances from the minister that
Autism Plus will not be broken up or sold. The seventh
was from Ms Springle to the Minister for Education
calling on the Victorian School Building Authority to
be responsive to the maintenance issues at Mentone
Girls Secondary College. The eighth was to the
Minister for Police from Ms Fitzherbert calling for
additional police patrols. The ninth was from
Mrs Peulich to the Minister for Consumer Affairs,
Gaming and Liquor Regulation asking the minister to
release the report of an investigation into an
unregistered charity. The tenth was to the Minister for
Local Government from Mr Mulino seeking that the
minister visit the Cardinia Cultural Centre to discuss
future construction with the community.
I have two written responses to adjournment debate
matters, one raised by Ms Bath on 1 May and one by
Ms Dunn on 22 May.
Mr Ondarchie — On a point of order, Acting
President, I seek the President’s advice, perhaps
following some advice from the clerks, on the nature of
Mr Melhem’s adjournment debate matter tonight. I
think if we listen carefully to the debate and examine
Hansard, he actually asked for legislative change in his
adjournment matter, which I do not think under
standing orders qualifies as an adjournment matter. I
ask that the President, through the clerks, make some
decision or provide some advice as to whether that
qualifies as an adjournment matter.
The ACTING PRESIDENT (Mr Ramsay) —
Thank you, Mr Ondarchie. The clerks inform me that
they will also advise the President.
House adjourned 12.32 a.m. (Friday).

