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Thursday, 26 July 2018
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.35 a.m. and read the prayer.

PETITIONS
Following petitions presented to house:

Rosanna Road, Heidelberg
Legislative Council electronic petition:
The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the ongoing safety
and amenity issues on Rosanna Road, Heidelberg.
Rosanna Road was designed as a main residential collector
road and remains a residential road, bookended by primary
schools. Industrial enterprises are noticeably absent along
Rosanna Road and its surrounds.
The petitioners therefore request that the Legislative Council
call on the government to, as a matter of urgency, apply
sufficient government funding and resources to implement
the following changes along Rosanna Road —
(l)
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physical and mental health and social wellbeing. We fear the
negative flow-on effects the closure of the centre will have on
the community as a whole and the added strain this will place
on already limited and overstretched local services in the
Shepparton area.
The petitioners therefore request that the Legislative Council
call on the government to provide permanent, ongoing
funding to reopen the Bangerang Cultural Centre and ensure
its future and longevity without delay.

By Ms LOVELL (Northern Victoria)
(1006 signatures).
Laid on table.
Ms Lovell — I also note that these 1006 signatures
add to the 701 signatures that I tabled on Tuesday.
The PRESIDENT — As I said the other day, we do
not do commentary on petitions. It is a very formal
process of laying those on the table, and we do not do
further commentary.
Ordered to be considered next day on motion of
Ms LOVELL (Northern Victoria).

restrict freight traffic to one designated lane each way;

Belgrave South Community House
(2) restrict freight traffic to vehicles that fit (including
mirrors) within the designated lanes (allowing clearance
within outer lanes for cyclists);
(3) redesign intersections at Banyule Road, Station Road,
Darebin Street and St James Road to improve safety for
road users, including providing turning lanes of best
practice road width and setback between pedestrian
crossings and vehicle stopping points;
(4) provide dedicated pedestrian/cycle links over or under
Rosanna Road to allow safe dedicated passage of
pedestrians and cyclists to services and amenities on
either side of Rosanna Road.

By Ms DUNN (Eastern Metropolitan)
(498 signatures).
Laid on table.

Bangerang Cultural Centre

Legislative Council electronic petition:
The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the plan of the
Premier, Mr Daniel Andrews, and Minister for Education,
Mr James Merlino, to demolish the much-loved Belgrave
South Community House. Destroying this building and
leaving local scouts, the community house, occasional care
and other community users without an alternative home
shows a complete disregard for grassroots community
organisations and the work that they do.
The petitioners respectfully request that the Legislative
Council call on the government to save the Belgrave South
Community House so that long-time community groups can
continue to use this facility now and into the future.

By Mr O’DONOHUE (Eastern Victoria)
(122 signatures).
Laid on table.

Legislative Council electronic petition:
The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the closure of the
Bangerang Cultural Centre in Shepparton due to withdrawal
of funding.
A cultural icon for 36 years, the Bangerang Cultural Centre is
the first ‘keeping place/museum’ of Indigenous art and
artefacts, that aims to increase awareness and understanding
of the world’s oldest living culture. Developed and managed
by volunteers from the local Bangerang Aboriginal
community, the centre is a place the Indigenous community
can learn, teach and practice their culture. The centre has been
a significant benefit to the Indigenous community in regard to

Anzac Day
To the honourable the President and members of the
Legislative Council assembled in Parliament:
We, the undersigned citizens of Victoria, call on the
Legislative Council of Victoria to note:
1.

it has been reported that, in a Premier’s department’s
online survey, Victorians were presented with the
statement: ‘The period between 1790 and 1930 where
Aboriginal Australians defended their lands, kinships
and customs from European invasion/settlement should
be reflected in the Anzac Day ceremony’, and

LAW REFORM, ROAD AND COMMUNITY SAFETY COMMITTEE
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2.
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only 31 per cent of the 509 Victorians who responded
agreed with the statement.

We therefore call upon the Andrews Labor government to not
change Anzac Day, a day which honours all those who have
served this great nation in times of war — men and women of
every colour and creed.

By Mr DAVIS (Southern Metropolitan)
(43 signatures).
Laid on table.

LAW REFORM, ROAD AND COMMUNITY
SAFETY COMMITTEE
VicRoads management of country roads
Mr GEPP (Northern Victoria) presented interim
report.
Laid on table.
Ordered that report be published.
Mr GEPP (Northern Victoria) (09:40) — I move:
That the Council take note of the report.

The committee received the inquiry from the
Legislative Council in November 2016. A member for
Western Victoria Region, Mr Purcell, initiated the
inquiry, noting the issue of road safety on country roads
and the deteriorating condition of roads in some parts of
country Victoria.
While the committee was conducting the inquiry into
drug law reform until late March 2018, the committee
did advertise a formal call for submissions for the
country roads inquiry in November 2017. The
committee received 335 submissions from a broad
range of stakeholders, including individual members of
the community, local councils, government agencies
and departments, community representative groups,
advocacy groups and other organisations. Clearly and
obviously the management and maintenance of country
roads is a topical issue for individuals residing and
working in rural and regional areas.
The committee did not commence work on this inquiry
until April 2018 and it soon identified challenges in
conducting a full inquiry before the completion of the
58th Parliament. The committee was particularly
concerned that there would be limited opportunity to
undertake public hearings throughout rural and regional
areas. On this basis, the committee agreed to prepare an
interim report, which is what is being tabled today, and
recommended that the Victorian government refer the
inquiry to the appropriate committee in the

Thursday, 26 July 2018

59th Parliament for further consideration and a more
detailed report.
The key purpose of this report is to provide a detailed
account and summary of the submissions that have
been received to date. All submissions to some extent
discussed the quality of roads within regional and rural
settings, highlighting particular roads or areas that have
deteriorated over a period of time. The extent and
effectiveness of VicRoads consultation efforts also
featured in many of the submissions with support for
communities to be involved as early as possible in
developing projects within their areas and with
VicRoads.
The committee is of the view that a full inquiry on this
topic in the next Parliament will allow adequate time to
consider the various issues raised in the submissions,
and also to conduct a more detailed and comprehensive
regional public hearings process.
Can I say very quickly that I want to thank the chair of
the committee, the member for Buninyong from the
other place, Mr Geoff Howard; the deputy chair,
Mr Bill Tilley, the member for Benambra in the other
place; Dr Rachel Carling-Jenkins from this place; the
Honourable Martin Dixon, the member for Nepean in
the other place; Fiona Patten, a member for Northern
Metropolitan Region in this place; Natalie Suleyman,
the member for St Albans from the other place; and
Mr Murray Thompson, the member for Sandringham in
the other place. Can I also place on the record our
thanks to Yuki Simmonds and the staff from her area
for their ongoing and terrific support for the work of
this committee.
Motion agreed to.

PAPERS
Laid on table by Clerk:
Auditor-General’s Report on School Councils in Government
Schools, July 2018 (Ordered to be published).
Interpretation of Legislation Act 1984 — Notice pursuant to
section 32(3) in relation to Building Amendment Regulations
2018.
Melbourne Cricket Ground Trust — Report, 2017–18.
Planning and Environment Act 1987 — Notices of Approval
of the following amendments to planning schemes —
Melbourne Planning Scheme — Amendment C221.
Yarra Planning Scheme — Amendment C243.
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Statutory Rules under the following Acts of Parliament —
Drugs, Poisons and Controlled Substances Act 1981 —
No. 102.
Rail Safety (Local Operations) Act 2006 — No. 103.
Transport (Safety Schemes Compliance and
Enforcement) Act 2014 — No. 104.
Subordinate Legislation Act 1994 — Documents under
section 15 in respect of Statutory Rule No. 102.
Wrongs Act 1958 — Notice of Scale of Fees and Costs for
Referrals of Medical Questions to Medical Panels, dated
17 July 2018.
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playgroups are run by trained facilitators, who are able
to provide advice and information to parents.
We know that the early years are the most critical ones
for the formative development of early learning skills
for children. More parenting seminars will be held in
July and August throughout Latrobe City and Baw Baw
and Wellington shires. I would encourage all families in
the Latrobe Valley to participate in these new initiatives
to learn new ways to respond positively to parenting
challenges and support their children’s early childhood
development.

Energy for the Regions
NOTICES OF MOTION
Notice of motion given.

MINISTERS STATEMENTS
Supporting Families of the Latrobe Valley
Ms MIKAKOS (Minister for Early Childhood
Education) (09:46) — I rise to inform the house of the
Andrews Labor government’s commitment to
providing additional early parenting support to families
in the Latrobe Valley. As part of a $9.9 million
Supporting Families of the Latrobe Valley package, our
government is providing parents with young children
access to a series of parenting seminars delivered
through the evidence-based Triple P — Positive
Parenting Program. To kick off the initiatives this week
international parenting expert and founder of the
Triple P program, Professor Matt Sanders, held three
free seminars this week in Sale, Morwell and Warragul,
and each were very well attended. They focused on
easy-to-follow skills and strategies to build children’s
resilience, help develop their social and emotional skills
and provide parents with strategies to promote positive
behaviour.
There is no doubt that raising a family can be
challenging, and often parents report sleep and settling
a newborn as one of their biggest challenges in those
first few months. Through this package the local
maternal and child health nurses will also receive
training from Monash University to implement the
What Were We Thinking! sleep and settling program.
This will be embedded into maternal and child health
first-time parents groups and available outside normal
business hours. It will provide first-time parents with
tips and strategies to help their babies sleep and settle in
those critical first few months. Finally, there will be
further support for families to access supported
playgroups, which helps them build their parenting
skills while meeting other parents. Supported

Ms PULFORD (Minister for Regional
Development) (09:48) — I would like to take this
opportunity to update the house on the Energy for the
Regions compressed natural gas (CNG) project. I have
recently written to the Victorian Auditor-General
requesting an audit of this program. The Energy for the
Regions CNG project involved the provision of
compressed natural gas or liquefied natural gas to
11 towns through the concept of virtual pipelines. The
project was a pet project of the former coalition
government, and it is certainly my view that it was
ill-conceived from day one.
As a result of the contract the former government
signed we have now seen the expenditure of
$85 million in taxpayers money result in less than one
in every 30 homes having been connected to natural gas
under the CNG project; an average cost per connection
for the CNG project of nearly $250 000, which is more
than the cost of many three-bedroom homes in
communities like Swan Hill or Kerang; and taxpayers
having to foot a $2.5 million bill to connect Invermay,
even though the project will not proceed because the
contractual condition of 65 terajoules of local
commercial demand was not met. The $85 million
project was the result of a tender in 2014 following
unsuccessful direct negotiations initiated in 2011 and a
subsequent fixed subsidy offer to the market.
In September 2015 the Victorian Auditor-General’s
Office (VAGO) tabled the Regional Growth Fund:
Outcomes and Learnings report. Energy for the
Regions was one of four sub-programs within the
Regional Growth Fund’s economic infrastructure
program and was the subject of some preliminary
assessment. However, at the time of the previous audit
Regional Development Victoria:
… [did] not have a breakdown of the $85 million funding —

for the CNG project —

MINISTERS STATEMENTS
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across the 11 towns but has provided an average cost of
$6800 per connection based on a minimum of
12 500 connections.

Completion of the Energy for the Regions CNG project
is imminent, and information provided to VAGO in
2015 no longer provides an accurate representation of
the value-for-money aspects of this program. I have
written to the Victorian Auditor-General because I
believe that further investigation and evaluation is
warranted and is now timely.

Sexual assault support services
Ms MIKAKOS (Minister for Families and
Children) (09:50) — I rise to inform the house of the
important work the Andrews Labor government is
doing for victim survivors of sexual assault, with more
funding to provide more counselling sessions and crisis
support. Recently I announced an additional
$8.5 million over four years for sexual assault support
services. This funding responds to increased
community demand for these services across Victoria.
This funding boost provides $4 million for additional
sexual assault support services, which covers crisis
care, counselling, casework, advocacy and group work;
$1.3 million for the Sexual Assault Crisis Line Victoria,
a statewide after-hours confidential telephone crisis
counselling service for people who have experienced
both past and recent sexual assault; and $3.2 million for
the Wyndham multidisciplinary centre, a wraparound
support hub providing a range of critical services to
vulnerable adults and children who have experienced
sexual assault.
Services funded include Goulburn Valley Health, the
Mallee Sexual Assault Unit, the Gippsland Centre
Against Sexual Assault (CASA), Monash Health,
Ballarat Health Services and the Barwon Centre
Against Sexual Assault, as well as the Royal Children’s
and Royal Women’s hospitals in metropolitan
Melbourne. Investing in these services is expected to
help almost 4000 victim survivors of sexual assault
across Victoria over the next four years as well as
significantly improve the response time for those who
require after-hours support. This brings the Labor
government’s support for Victorian sexual assault
services to more than $28 million in 2018–19, an
increase of $6.8 million or 32 per cent since 2014.
As one of the first states to join the national redress
scheme, the Andrews Labor government has shown
that it will continue to stand by victim survivors of
sexual assault and provide them with the support that
they need to recover and live a positive life. Our
funding boost to our CASAs supports their important
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work supporting victim survivors in their critical
journey to recovery, because every Victorian deserves
to have world-best services and to be supported and
cared for no matter where they live in our state.

Free trade agreements
Mr DALIDAKIS (Minister for Trade and
Investment) (09:52) — I rise to update the house on the
Andrews Labor government’s position on the utilisation
of free trade agreements (FTAs) by small and medium
enterprises (SMEs), as recently outlined in our
submission to the commonwealth government. Global
engagement is vital to Victoria, as it is for the nation as
a whole. That is why I am proud that, since our
appointment, this government has committed
$125 million to help position Victoria to be globally
successful and drive exports and jobs.
As part of Victoria’s submission to the
commonwealth’s Joint Standing Committee on Foreign
Affairs, Defence and Trade inquiry, we have put
forward three recommendations to help ensure that
FTAs are beneficial to our SME sector: one, that the
Department of Foreign Affairs and Trade increase
consultation with key industry stakeholders and state
government to better understand and ultimately secure
greater market access outcomes for services, exports
and investors in FTAs; two, that a thorough evaluation
and impact assessment of FTAs be undertaken within
five years of entry into force, including distributional
impacts among different firms by size, locality and
market; and three, that the Productivity Commission
undertake a time series analysis of utilisation rates of
FTAs by business size, sector and type of business to
establish a clearer picture of SME utilisation patterns
and how they have changed over time. As the Minister
for Trade and Investment, I welcome the opportunity to
advocate to the commonwealth on behalf of Victorian
businesses.
I also take this opportunity to inform the house of the
Victorian government position on the
Australia-European Union trade negotiations that are
currently underway. The federal Minister for Trade,
Tourism and Investment, Steve Ciobo, has already said
that everything is on the table. That includes the
geographical indications European producers are
pushing for. We have already seen what this means in
practice and the damage that it can do to local
producers.
We agree that Aussie farmers need better access to
European markets, but not under any circumstances.
These restrictions are unfair and arbitrary, and they will
hurt Victorian producers, especially in our leading dairy
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and wine industries. In effect, it is bringing non-tariff
barriers back. The Victorian Labor government will not
sell out our farming and agricultural communities or
our SMEs. We will keep fighting for the rights of our
farmers. We will keep fighting for the rights of our
local industries.

MEMBERS STATEMENTS
Hospital waiting lists
Ms WOOLDRIDGE (Eastern Metropolitan)
(09:55) — Victorian patients were being denied
treatment at the end of the financial year so that Daniel
Andrews and Jill Hennessy could manage their waiting
lists in an election year. This is absolutely atrocious
behaviour and unacceptable. Multiple doctors talk to
me in relation to the scheduling of outpatient
appointments, which instead of being scheduled
through onto waiting lists were being put in bottom
drawers. They were not even getting outpatient
appointments so that they could not be channelled
through the system. In some cases patients were being
reclassified so that they did not meet the criteria to be
treated.
There is no doubt successive governments have worked
hard to manage waiting lists, but what this has generally
involved at the end of the financial year is extra funding
so more surgeries could be done on weekends and
evenings. What we have seen in contrast by Daniel
Andrews is that they are actually stopping these patients
from getting onto the waiting list in the first place.
Associate Professor Julian Rait commented in the
Herald Sun — and he is the Victorian president of the
Australian Medical Association — that they are very
concerned about the consequences for patients when
some procedures were reclassified and that it is
inappropriate that this occur without medical
consultation. Daniel Andrews has form on
manipulating waiting lists. He is doing this for his own
political gain rather than treating patients. He said
before the last election that he would put patients first.
Well, he is not putting patients first. Once again Daniel
Andrews puts himself and the political outcomes that
he is seeking to achieve first rather than the Victorians
that he pretends to represent.

Northern Victoria Region men’s sheds
Ms SYMES (Northern Victoria) (09:56) — My
members statements today is to commend the hard
work of our shedders across Victoria. Recently I had
the great privilege to visit and officially open a number
of men’s sheds in my electorate of Northern Victoria. I
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was particularly impressed with the community
reaction to the opening of the Wahgunyah Men’s Shed,
which received $26 600 from the Andrews Labor
government towards the construction of their new
men’s shed. More than 60 locals turned out for the
celebration, including local shedders from neighbouring
towns. It was a great ceremony as we used a chisel to
cut the ribbon in the opening of that facility. The
construction of the new space, which is part of the
recreation reserve redevelopment, ensures the building
will also be connected to the local sports and recreation
clubs. It is a great asset there in Wahgunyah. I also
recently visited the Myrtleford Men’s Shed to open up
their extension, a $25 000 upgrade to construct two
extensions of the shed for dust extraction equipment,
which is obviously a very important addition to that
shed. Myrtleford men’s shedders have a wonderful
facility, and they should be very proud of the work they
do. I particularly enjoyed Eddie’s pancakes.
Labor are getting it done and delivering upgraded new
men’s sheds in Broadford, Kilmore and Violet Town,
and we have delivered for Yackandandah, Wangaratta
and Wodonga in recent times. We are really, really
proud to be supporting the men’s shed movement. They
give back to their local community, and it is also a great
place for men to get together, improve their health and
wellbeing and stay connected to their communities.

Luke King
Mr PURCELL (Western Victoria) (09:58) — It
gives me great pleasure to rise today to welcome home
Warrnambool student Luke King, who had been in
hospital in Melbourne since the start of June. Luke
spent his 15th birthday yesterday in Ronald McDonald
House. He has a rare liver disease and is due to be
transferred to the Warrnambool Base Hospital after
seven weeks away. Luke, who is awaiting a liver
transplant, has strong support from his fellow Brauer
College students, who have started fundraising to help
with Luke’s medical costs. Luke is a big football
supporter and supports the Bulldogs. Luke’s mum said
that she was touched and surprised when she heard the
middle school council and Luke’s mates had organised
a footy colours dress-up day and sausage sizzle. She
said:
I had tears in my eyes. I couldn’t believe it. The school has
been so great and so supportive. It’s not just the school, it’s
everybody.
You know how a community is and how they rally together,
especially in a country community, but I was not expecting
any of this. Just their support was enough.

I congratulate the Brauer students for their support and
wish Luke all the best.
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Multiculturalism
Dr RATNAM (Northern Metropolitan) (09:59) —
It is happening again. With fear, sadness, and much
disdain, we are watching our leaders and would-be
leaders exploit race for political advantage. It is a base
and cynical strategy to win votes. Mr Guy and the
Prime Minister think that talking about crimes and
gangs and race campaigning is the path to victory.
When our family arrived in Australia as migrants, I
remember Paul Keating all over the news talking about
Australia as a multicultural country. He used his public
platform to repeat that phrase and started a national
conversation about Australia’s place in Asia. It made us
feel welcome. It made me feel welcome.
You might ask how what a politician says can impact a
12-year-old. Well, the words of politicians matter. It
meant that every time someone turned on the news, we
had this inclusive message reinforced. Parents were
talking about this with their kids at home. When those
kids went to school and met people like me — people
who looked different, sounded different and were
different — they welcomed us instead of rejecting us.
Fast-forward 30 years and we have gone backwards.
Instead of welcoming words, we are saturated with
division. Mr Turnbull, Mr Dutton and Mr Guy are
pitting groups of people within our community against
each other. These words flow into our homes as parents
talk to kids, as kids talk to other kids, and these
so-called leaders do not seem to care if this results in
more racist abuse and scapegoating. Mr Howard and
Ms Hanson came after our Muslim communities;
Mr Guy is coming for our beloved African-Australian
community. We will stand up for each other and stand
by each other every step of the way. This strategy must
fail. We will work to ensure that it does fail.

Electorate office staffing entitlements
Ms CROZIER (Southern Metropolitan) (10:01) —
Well of course Mr Andrews was aware of the operation of the
Community Action Network, he was aware of the activities of
field officers because, as you would know, he participated in
certain activities. He knew that the Community Action
Network was in place, he knew the role of field officers and
he also knew that a number of positions would have been
contributed, in terms of the remuneration and responsibilities
as part of an electorate office allocation. Of course he would
have known that.

They were the words of the Leader of the Government
in this place at the Privileges Committee hearing last
night on the red shirts rorts. There is absolutely no
excuse for why the Premier, who leads this state, should
not appear before the committee to give his version of
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events. Victorians deserve to know just how much the
Premier knew and just how much he was involved in
the biggest parliamentary scandal in Victoria’s history.
No wonder he wasted $1 million on trying to stop the
investigation by the Ombudsman. The red shirts rorts
scheme is just the tip of the iceberg as to how low the
Labor Party, led by Daniel Andrews, will go to dupe
Victorians.
He has got form on that, though. He duped Victorians
on the east–west link by ripping up a contract, which
cost Victorian taxpayers $1.3 billion. He has duped
Victorians by saying on the eve of an election, ‘I
promise no new taxes’, and we have got over a dozen
since the election; he has duped Victorians on feeling
safe and by denying that Victorians have real concerns
about the law and order crisis in this state; and he has
duped Victorians by protecting his own rorting MPs —
a former Speaker in the Legislative Assembly, a former
Deputy Speaker in the Legislative Assembly, a former
Deputy President in this house and 21 MPs, including
current ministers, who were all involved in the red
shirts rorts.

Yes to a Victoria Without Hate
Mr DALIDAKIS (Minister for Trade and
Investment) (10:03) — Earlier this month I joined
Dr Dvir Abramovich, chairman of the Jewish
community anti-racism organisation the
Anti-Defamation Commission, on Chapel Street,
Prahran, in my electorate, to say Yes to a Victoria
Without Hate. We were standing on Chapel Street,
where some disgraceful, virulently homophobic posters
had been placed, with links to the neo-Nazi group
Antipodean Resistance. There is no room for the kind
of explicit racism and homophobia that this disgusting
neo-Nazi group represents.
But the message about a Victoria without hate needs to
be bigger than just the obvious. A Victoria without hate
means speaking out against hate that is subtler yet no
less damaging. None of us are strangers to the
tremendous damage and pain that can occur when
political discourse is used to label specific cohorts of
our community as the ‘dangerous other’, simply
because of their race, religion or country of birth. Such
rhetoric used by figureheads of our community on
platforms that have significant reach are designed for
one thing only — to alienate by embedding an
us-and-them mentality. Such tactics are the foundation
of the far right’s playbook. They are the same ones that
sparked the establishment of the Third Reich.
Our multiculturalism is the fabric of our Victorian
community, and we must do everything we can to
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protect that. That is why all Victorians should say Yes
to a Victoria Without Hate and challenge all those who
incite hatred, particularly those that use it as a political
weapon. I welcome support for this campaign from
anybody and everybody that believes that intolerance is
something that we should eschew.
Mr Finn interjected.
The PRESIDENT — That is enough!
Mr DALIDAKIS — I have been talking about
neo-Nazis and you have been interjecting. You are a
disgrace — an absolute disgrace.
Mr Finn — And you are boofhead.
Mr DALIDAKIS — You can support far-right
neo-Nazis if you like and treat this as a joke. It reflects
on all of us.
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Mr LEANE — Last Thursday evening I was very
delighted to be able to do the first tip-off at the new
stadium that is accommodating the Doncaster All
Abilities Basketball competition. This is one of the
most successful disability basketball programs in the
country. I want to acknowledge Gail Dick, who is the
driving force of this particular competition. The
competition has 33 teams with over 200 participants in
the championship and six other divisions. Over
200 people with disabilities and disengaged youth have
the opportunity to develop strength, skills and
friendship through this program. I think it is just a
wonderful program. I want to congratulate the sponsors
of this program, Bendigo Bank and the YMCA
Manningham, and congratulate everyone that is
involved with the new Mullum Mullum Stadium for
accommodating this fantastic competition, which I
know will continue to go from strength to strength.

Mental health support
Mr Finn interjected.
The PRESIDENT — Order! Are we really going to
get down to this?

Doncaster All Abilities Basketball
Mr LEANE (Eastern Metropolitan) (10:05) — Last
Thursday evening I was delighted to be able to do the
first tip-off —
Mr Dalidakis interjected.
The PRESIDENT — Order!
Mr Finn interjected.
The PRESIDENT (10:05) — Order! Mr Dalidakis!
Mr Finn! Out! Mr Finn, you can use this on Facebook
again tonight. Out you go — 15 minutes. Certainly
ministers ought to be setting a better example.
Mr Finn — I didn’t even say anything, but anyway.
The PRESIDENT — You did!
Mr Finn — I pointed at him.
The PRESIDENT — And verbalised!
Mr Finn — Not when you threw me out.
The PRESIDENT — My ears are extraordinary. I
must have heard an echo from an earlier time.
Mr Dalidakis and Mr Finn withdrew from
chamber.

Mr RAMSAY (Western Victoria) (10:07) — My
members statement might seem self-indulgent to some,
but given my previous roles with the Prostate Cancer
Foundation and the work I have done with Beyondblue,
a statement becomes part of the therapy.
When you are suddenly confronted with adversity,
regardless of circumstance, you face a range of
emotions that are difficult to control. I have heard many
members in this place share their experiences, both
personal and professional, but in all instances it is the
support and contact of colleagues that is so important.
Everyone confronts adversity in different ways. It
involves actions and consequences. The first reaction is
denial. You head under the bedcovers and you wake up
hoping the action was a bad dream. Then you realise,
no, it was not a bad dream but a reality. For me the next
phase was: why? For me, I reflected minute by minute
on the decisions made that resulted in the action. Then
there is the consequence and the way you respond to
the consequence.
Along these journeys of emotion, particularly in
political life, which is also public life, it is the support
and reach of family, friends and colleagues that pull
you through the blackness back into the sunshine. It is
easy in the rough-and-tumble of politics to kick
someone when they are down, but in the end there is no
self-satisfaction in doing that. While I am prepared to
apologise for bad decisions outside this chamber, I
make no apologies for the decisions I have made inside
the chamber. The last 48 hours has been a reminder to
me to continue the work I have been doing in rural
mental health and in fact use my time as a member of
Parliament to keep raising the issues and impacts of
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those suffering from mental health problems and
promoting the importance of good men’s health. I am
really pleased to see both sides of politics supporting
the ongoing work of the National Centre for Farmer
Health, particularly given the increase of farmer
suicide.
Finally, I would like to thank my parliamentary
colleagues on all sides of politics for the contact they
have made with me, because they know that a simple
gesture of support helps the way you confront the
adversity you are faced with.

Disability access
Ms PATTEN (Northern Metropolitan) (10:09) — I
was very pleased to meet with Vision Australia the
other day to celebrate the work that we have done in
securing electronic voting for the visually impaired in
this state. But they also highlighted the need for a lot
more to be done for the visually impaired and those
with disabilities. One of the remarkable things they
brought to my attention was that the My Health Record
website is not disability accessible. It is a website run
by a health department which is not accessible to
people with disabilities — just remarkable!
In fact they demonstrated 12 ways in how it did not
work. But they also went on to say that this is not
uncommon and that they see this on a very regular
basis. I would like to have been assured that this was
not the case in Victoria and that all of our government
sites were disability accessible, but they could not give
me that assurance. I would hope that we are able to fix
that, but we should not be fixing these things
retrospectively. We should be always doing this when
we plan. I think we see this with disability access for
our trams and for aged-care strategies out in our
communities. We need to be planning better for our
future. We need to be planning better for the diversity
of our community — for an ageing community, for a
community with growing levels of disability. I hope
that we do not see something like the My Health
Record website not being accessible in this state.

LV Family Drug Support
Ms BATH (Eastern Victoria) (10:11) — This
morning I would like to inform the house of a newly
established community support group in Central
Gippsland. Recognising that being a family member of
a loved one battling drug addiction is a difficult
journey, the Latrobe Valley family drug support group
aims to provide information, friendship and a shoulder
to lean on for our local families suffering from the
wider effects of drug abuse. LV Family Drug Support

Thursday, 26 July 2018

meets on the third Monday each month from 7.00 until
9.00 p.m. at the Kath Teychenne Centre in Traralgon.
Understanding that families and friends of
drug-addicted members often feel very lost and
forgotten, this voluntary, not-for-profit organisation
aims to host motivational speakers and work on the
notion around self-care for the support crew. It is open
to families and all individuals, and it is to be used in
conjunction with other formal services, GPs and
professionals.

Reg Williams and John Smallman
Ms BATH — I would also like to celebrate the
achievements of some outstanding young men. One is
90 and one is about 80 years old. The Country Fire
Authority (CFA) awards service awards across
Victoria. Recently in Meeniyan the CFA awarded
65-year service awards to both Mr Reg Williams of
Foster, who is in his 90s — sincere congratulations to
Reg — and Mr John Smallman, formerly of Mardan,
who now lives in Inverloch. John joined at the age of
15. Big John is big in stature and big of heart. I
congratulate them for their huge contribution to our
society.

Stepping Stones to Small Business
Mr ELASMAR (Northern Metropolitan) (10:12) —
I was very happy to attend, along with Ms Bronwyn
Halfpenny from the other place, a special graduation
ceremony called Stepping Stones to Small Business.
This economically important program is run by the
Brotherhood of St Laurence, and the graduates come
from Banyule, Moreland, Moonee Valley and
Whittlesea. The Minister for Small Business, the
Honourable Philip Dalidakis, was present at this event
along with about 120 graduates and their proud
families. This is a great initiative, and I commend the
minister for his ongoing and continued support of this
very worthwhile program.

Arab Republic of Egypt national day
Mr ELASMAR — On Monday evening, 23 July, I
attended — and you were there, President, as were
Mrs Peulich and Mr Eideh — the national day of the
Arab Republic of Egypt ceremony. It was an extremely
enjoyable event. His Excellency Mr Mohamed Fakhry,
the Egyptian Consul General, together with his wife,
Ms Chirine Weheba, officiated at this annual event held
to honour their independence and the establishment of
democracy.
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Colonoscopy waiting lists
Ms FITZHERBERT (Southern Metropolitan)
(10:13) — On 2 July the former and I hope future
member for Carrum in the other place, Donna Bauer,
and I were very proud to announce that, if elected, a
Guy government will report waiting lists for
colonoscopies and also commit $2 million for public
awareness about the disease.
Under this government there have been massive jumps
in numbers of people waiting for colonoscopies in the
public system, and the government is still to this day
relying on hospitals to monitor these waiting lists
instead of oversighting them itself. It is not so simple,
as the government would have you believe, as being
simply the result of the success and expansion of the
federal screening program, with so many people in
urgent need waiting for far too long.
Neil Maling of Bendigo had an experience which
shows why we need to start monitoring and scrutinising
waitlists. In November of last year he was told he
needed an urgent colonoscopy to look for bowel cancer,
but at Christmas time he was still waiting and
becoming ill. He went to the emergency department of
his hospital, where he was told that he should have had
a colonoscopy before then. His wife explained that he
was on the waiting list. In February the colonoscopy
was finally undertaken, and this revealed that he did in
fact have bowel cancer. His wife said:
The system failed, I start to lose faith in the system.

And:
You are told to do these things, get onto it quickly to stop it
progressing the disease and nothing happens.

In my view, this is partly why bowel cancer survival
rates lag behind other major cancers and are around
69 per cent. That is why this policy is so important, and
I am very pleased that it is the coalition that is prepared
to show leadership on this issue instead of the
government’s woeful performance.

Cranbourne and Frankston rail lines
Mr O’DONOHUE (Eastern Victoria) (10:15) — I
would like to congratulate the federal government and
the Leader of the Opposition and the coalition on their
plans to expand rail to Clyde in the south-east. This will
be an important extension of the Cranbourne line to
service the growing communities of Clyde and Clyde
North and through to Koo Wee Rup, Lang Lang and
further into South Gippsland and the Bass Coast as an
access point for heavy rail. Similarly, the proposed

3293

extension of the train line by the federal government
and the Liberal-Nationals coalition to Baxter will be
important for both the people of Frankston and also the
people of the Mornington Peninsula, who are also
constituents of Eastern Victoria Region, so these are
two fantastic announcements to extend heavy rail to
those important growing communities in the south-east
the Mornington Peninsula parts of Melbourne and
Victoria.

Mooroolbark police station
Mr O’DONOHUE — On a separate matter, I am
deeply alarmed that the Mooroolbark police station is
no longer open 24 hours a day, seven days a week.
There has been a gradual reduction in counter service at
the Mooroolbark police station from being a full, open
counter 24 hours a day to the police station being
locked at night on night shift but with a member
available to respond via the intercom, and now, as I
understand it, since the start of this financial year, there
is no access to the station at all on night shift, seven
days a week. This is a very serious issue for the people
of the Yarra Ranges, and it comes on the back of the
cuts to police numbers in the Yarra Ranges police
service area.

Northern Metropolitan Region crime
Mr ONDARCHIE (Northern Metropolitan)
(10:17) — Whilst the government denies and fails to
recognise the growing crime rate in Victoria, it is a
matter of plain fact that crime affects individuals,
families, communities and also business. The
Whittlesea local government area in my electorate of
Northern Metropolitan Region has the highest number
of petrol thefts in Melbourne, according to the latest
Crime Statistics Agency Victoria data. Service stations,
or ‘servos’, as we colloquially know them, are
struggling through up to five petrol drive-offs a day,
costing them almost $3000 a week. The data also
indicates that the Whittlesea local government area is
the worst in the city for petrol thefts. The latest Crime
Statistics Agency data revealed 355 petrol thefts in
Whittlesea between April 2017 and March 2018, the
highest of any Melbourne municipality.
This data came as no surprise to the local servo owners.
One suffered about five petrol drive-offs a day, and last
month the thefts cost the store over $2700. The owner
went on to say, ‘It’s just become a daily thing, we’re
kind of getting used to it now’. Another one said that
they suffered three or four thefts a day and the monthly
losses were about $1000.
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I want to acknowledge the work of Whittlesea city
Neighbourhood Watch, which today at Bunnings in
Mill Park are giving away important non-theft-available
screws for holding number plates in place. Also, I do
recognise the deafening silence from the Minister for
Small Business in supporting these retailers, but I do
congratulate and commend the work of Victoria Police
who, without enough resources in the Whittlesea area,
are doing the best they can.

CORRECTIONS AMENDMENT (PAROLE)
BILL 2018
Second reading
Debate resumed from 25 July; motion of
Ms TIERNEY (Minister for Corrections).
Mr O’DONOHUE (Eastern Victoria) (10:19) — I
am pleased to rise and speak as the first speaker in any
event on the Corrections Amendment (Parole) Bill
2018. The first point I would make is that we should
not be having this debate. This debate should not be
necessary, and the angst that has been caused in recent
weeks and months should never have occurred in the
first place. Of course the background to this legislation
is principally the prisoner Craig Minogue and the
heinous crime that he committed with the Russell Street
bombing in March 1986, which resulted in the death of
Victoria Police Constable Angela Taylor and injured
over 20 people. In the first instance let me just
acknowledge the Taylor family and their loss of
Angela, everyone who was injured that day and the hurt
and pain that that bombing — that horrible, terrible
event — caused to so many Victorians. The way it
shook Victorians has left an indelible, lasting impact on
Victoria.
His Honour Justice Vincent in sentencing Minogue
said:
… this event involved the commission of one of the most
serious criminal actions ever to take place in this
community …
…
… It is clear that in your hatred and contempt for this society
and its institutions, you, Mr Taylor, and you, Mr Minogue,
participated in behaviour recognised in so many other parts of
the world as an act of war.

As he has done on so many other occasions, Justice
Vincent eloquently summarised the impact of that
horrible event on the Victorian community.
The non-parole period of 28 years was fast approaching
and the Leader of the Opposition, Mr Guy, committed
that the Liberal-Nationals would ensure that Minogue
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would not be released from jail and called for the
government to take action to ensure that he was not
released from jail. As Minogue’s earliest eligibility date
approached, the opposition introduced a private
members bill with the same title as this bill, just with a
different year — the Corrections Amendment (Parole)
Bill 2016. That bill took the unusual step of naming
Minogue and applying the same test that was involved
in the Julian Knight legislation that the previous
government, the Napthine government, had passed. As
I said previously, and I will say it again, naming
someone in legislation is a very serious step. It should
not be done lightly and should only be done after very
careful consideration.
To ensure that there was absolute clarity about the
purpose of the legislation, the opposition’s private
members bill took that step. That bill was very careful
to replicate the High Court test that was tested in the
Knight case, so that legal clarity and legal certainty
could be provided to all Victorians but particularly to
those impacted by the Russell Street bombing.
It is now a matter of record that the government chose
to ignore the opposition’s private members bill, sought
to create a legal scheme that applied to police killers
and said the opposition’s bill was flawed because it
named Minogue. It turns out, regrettably, that the
legislation that was flawed was the government’s, and
after several pieces of litigation ultimately the High
Court has held that the government’s legislation does
not apply to Minogue. This of course is a most
regrettable outcome, but it was a risk that the
government should have been alive to when they took
the conscious decision not to replicate the Julian Knight
legislation that had been High Court tested. If the
government had chosen to adopt either the opposition’s
private members bill or to replicate it under their own
name, I think we can say with confidence that that bill
would have been upheld and we would not be having
this debate today. It is most regrettable that we are
indeed having this debate today, and I am particularly
conscious of the publicity and the scrutiny and the
questions that followed the High Court’s decision in
effect striking down the government’s legislation as it
applied to Minogue.
It is also regrettable that, the High Court having made
that decision, the opportunity was not grasped in the
last sitting week before the winter recess to pass the
opposition’s private members bill that has remained on
the notice paper since its introduction in 2016 and pass
it in an expedited way, just as the government is
seeking to do with this legislation. The matter could
have been dealt with at that time with that legislation,
and if any amendments were required to update the bill
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as a result of the passage of time, that could have been
done.

government, requiring us to fix a most regrettable
blunder with new legislation.

Again, the government determined they did not want to
do that, and the situation has been in limbo since the
winter recess until this week when the Parliament has
resumed. The opposition was notified on Monday of
the government’s intention to expedite this bill through
the place in one week. So it does raise a question. The
Premier said in June that there was no urgency to
facilitate the passage of the bill then, despite Minogue
having passed his earliest eligibility date for parole and
the fact that he could lodge an application for parole
consideration at any time, and here we are some weeks
later being told by the government that the bill must
pass this week. There is a certain irony in the changed
approach of the government to this issue. Nonetheless
the opposition will facilitate and will support the
passage of this legislation because our principal interest
is the protection of the community and ensuring that
Craig Minogue remains in jail pursuant to the High
Court-tested test — that is, the Julian Knight
legislation — for his eligibility as this bill replicates,
and as the opposition’s private members bill replicated
in 2016.

That takes me to the bill itself. There are fundamentally
three aspects of the bill. The first is trying to address the
High Court’s findings — the drafting errors that were
made in 2016.

In summary, it is a most unfortunate set of
circumstances and conscious active decisions of the
Andrews government that have led us to this point.
Whilst in June the minister, the Premier and I think the
Attorney-General, from memory, all said that the
advice that they had at the time was that the legislation
was watertight and it would be upheld, the simple fact
was they had an option that had been tested by the High
Court to mirror and replicate, but they chose not to take
that option; and by choosing not to, they introduced
unnecessary risk — an unnecessary risk that was
proven to have major consequences for the victims and
their loved ones, the Taylor family, and all Victorians
with this uncertainty.
On top of that, while we are talking about the impact on
victims of the crimes of people associated with the
Russell Street bombing, is the fact that the minister is
unable to stop Minogue from using a Twitter account to
broadcast messages on a regular basis about this issue.
Again, that is not strictly subject to this bill, but it is an
unfortunate consequence of the legal bungling and
frankly the arrogance of the government in refusing to
work across the aisle with the opposition to put this
issue beyond doubt back in 2016, or at worst back in
June of this year. So here we are, dealing with this issue
that should have been put beyond doubt and should
have been resolved a long time ago. It is an another
example of a very unfortunate failing of the Andrews

They are dealt with principally in part 2 of the bill
through clause 4, which substitutes section 74AAA. In
particular, new subsection (2) says:
In considering whether it is satisfied under paragraph (1)(c),
the Board —

that is, the Adult Parole Board of Victoria —
must have regard only to the following—
(a) the evidence led at trial;
(b) the judgment —

including any decisions on appeal —
(c) the reasons for sentence;
(d) any reasons in connection with the fixing of a
non-parole period, whether the non-parole period is set
at or after the time of sentencing;
(e) any judgment on appeal —

which I referred to before.
So there is a section of the bill that is seeking to fix the
errors as identified by the High Court.
The next part of the bill is almost identical to that
proposed in the opposition’s 2016 private members bill,
which in turn is virtually the same as the Julian Knight
legislation. So we have here the government having a
bob each way. On the one hand they are saying, ‘We’re
going to fix the scheme that we introduced in 2016 and
address the decision of the High Court’, but they are
also saying, ‘In case we’ve got it wrong again, in case
we’ve made another mistake, we’re going to name
Minogue and we’re going to apply the test that the
opposition used in its private members bill of 2016 and
that the Napthine government used in its Julian Knight
legislation’. That is outlined in clause 5, which inserts
new section 74AB, which specifically names Minogue.
Again, there is a certain irony in this, given the
commentary from government members in opposition
business during the last sitting week when the
opposition sought to adjourn debate to bring on the
opposition’s private members bill, other commentary
from members of the other place and public
commentary by members of the government about not
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naming Minogue. Here we are with new section 74AB.
The title of the section is ‘Conditions for making a
parole order for Craig Minogue’, and it says:
(1) The Board must not make a parole order under
section 74 or 78 in respect of the prisoner Craig
Minogue unless an application for the order is made to
the Board by or on behalf of the prisoner.
(2) The application must be lodged with the secretary of the
Board.
(3) After considering the application, the Board may make
an order under section 74 or 78 in respect of the prisoner
Craig Minogue if, and only if, the Board—
(a) is satisfied (on the basis of a report prepared by the
Secretary to the Department) that the prisoner—
(i)

is in imminent danger of dying or is seriously
incapacitated and, as a result, he no longer has
the physical ability to do harm to any person;
and

(ii) has demonstrated that he does not pose a risk
to the community; and
(b) is further satisfied that, because of those
circumstances, the making of the order is justified.

As I said, that is the test from the Julian Knight
legislation and from the opposition’s 2016 Craig
Minogue bill that still sits on the notice paper of this
place to this day. So as I said, the government are in
effect having a bob each way on this issue, attempting
to fix their bungling that led the High Court to strike
down their bill as it applies to Minogue and then
replicating the opposition’s legislation and naming
Minogue, which it previously critiqued.
The third element of the bill involves a number of
transitional provisions that make it clear that previous
provisions will apply to Minogue notwithstanding the
passage of time and that his parole application is further
advanced et cetera. So it fixes the government’s flawed
legislation, adopts the Napthine government’s
legislation and introduces transitional provisions. That
is in effect what this bill is doing, and the opposition
will support this legislation.
I want to flag a number of issues that I will seek to
examine in the committee stage. I refer to one
interesting element of this bill. Again it was in the
opposition’s private members bill, but this is a
government bill that will pass, so my private members
bill will presumably sit on the notice paper and will be
redundant with the passage of this bill; it will not be
debated. A number of interesting questions arise from
the minister’s statement of compatibility. I make the
threshold point that while the opposition will facilitate
the passage of this bill this week in the interests of the
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outcome of providing legal certainty about Minogue
staying in jail, it is one of the unfortunate side effects of
expedited passage of legislation that the Scrutiny of
Acts and Regulations Committee (SARC) does not
have the opportunity to consider the bill and table its
report as part of the Alert Digest process. It goes
without saying that there are a number of human rights
issues associated with this legislation, and there are a
number of interesting interpretations of the Charter of
Human Rights and Responsibilities contained within
the statement of compatibility that I wish to explore in
committee.
My colleague the eloquent member for Box Hill in the
other place has clearly articulated some of those issues
in relation to charter right 10(b) and others. I think it is
just worth exploring those, particularly given the
statement of compatibility that I tabled with the private
members bill and the different position that the
government has adopted, as compared to the position
that I adopted, including in relation to section 10 on
cruel, inhuman and degrading punishment.
The other interesting thing is that the government has
sought to exclude the operation of the charter in toto,
and not just have a charter override declaration. In this
circumstance the opposition supports that initiative, as
it was in the private members bill of 2016, but this is a
very rare step and I think it is worth exploring it in
committee in a little bit of detail.
I also note the media release of 6 December 2016 from
the Premier, which is titled ‘New laws to keep police
killers behind bars’. A quote attributable to Daniel
Andrews states:
Parole is not a right, it’s a privilege, and it should not be
granted to people who murder police officers.

A quote attributable to the Minister for Corrections,
Gail Tierney, states:
Anyone who kills a police officer — the brave men and
women who risk their lives to protect us — doesn’t deserve
parole.

Whilst it may be semantics to a degree, those absolute
statements from the Premier and the minister in their
media release are not consistent with the test that I just
read into Hansard from the Knight legislation that is
being copied in this bill. Whilst this is incredibly
limited, it sets out a test by which the subject prisoner
could be eligible for parole. Dr Napthine, when the
Knight legislation was introduced, I think said words to
the effect that he must be on his deathbed. So whilst it
may appear to be semantics, it does feed into the notion
of the government’s interpretation of the charter,
particularly section 10.
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It does also play into the fact that parole is an executive
function, and the Parliament has, as the High Court has
held, the capacity to vary the conditions for parole, but
of course the Parliament cannot vary the sentence. So
we have absolute statements from the Premier and the
minister, but we have a legally tested test in the
legislation and a different interpretation of section 10 of
the charter to that which the opposition took. I think the
interplay of those issues is important, and I will seek to
explore those issues in committee.
One of the unfortunate side effects of the bill being
expedited — again, we support that on this occasion —
is the Scrutiny of Acts and Regulations Committee has
not had the opportunity to consider the bill. I had a
re-read of the SARC report from the private members
bill introduced by the opposition in 2016, which gives a
very helpful analysis of the principles around the
executive role determining the conditions for parole and
a consideration of the Crump High Court decision.
There is also an analysis of ad hominem legislation,
which is obviously irrelevant now that Minogue has
been named. The charter report also raises the European
Court of Human Rights decision referred to on page 10
of Alert Digest No. 1 of 2017. It says:
… there is … now clear support in European and
international law for the principle that all prisoners, including
those serving life sentences, be offered the possibility of
rehabilitation and the prospect of release if that rehabilitation
is achieved.

It appears from the statement of compatibility that the
government accepts that European Court of Human
Rights decision, which raises interesting questions for
prisoners in the future who have been given a life
sentence without parole. We in the opposition do not
accept the importation of that European court doctrine,
for very good reasons. As I have said before, my
colleague the member for Box Hill in the other place
has given a very erudite analysis of the potential
implications of importing that jurisprudence into
Victoria. That is a matter for committee. I look forward
to exploring these issues with the minister.
With those words, the opposition does support this
legislation and we welcome its passage. However, this
debate should not have to take place, and it is
unfortunate that we are where we are because of the
arrogance and the blundering of the Andrews
government. Despite that, we will work in the interests
of all those impacted by Russell Street and in the
interests of community safety in order to ensure that
Minogue is kept behind bars.
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Ms PENNICUIK (Southern Metropolitan)
(10:47) — I rise to speak on the Corrections
Amendment (Parole) Bill 2018. The bill that we have
before us today comes to us as a result of a High Court
challenge brought by Craig Minogue. The court found
that section 74AAA of the Corrections Act 1986 did
not apply to Mr Minogue because he was not sentenced
on the basis that he knew that or he was reckless as to
whether the deceased victim, Constable Angela Taylor,
was a police officer at the time of the murder. The High
Court found that only the sentencing remarks made by
the sentencing judge at the time could be relied upon to
make that assessment. This bill basically rewrites
section 74AAA to clarify that position as a result of the
High Court decision. In fact it is making technical
amendments to that particular section. In August 2017
the High Court also handed down a decision affirming
the validity of the power of the state to limit parole and
specifically with regard to the prisoner, Julian Knight,
based on the Corrections Amendment (Parole)
Act 2014.
I would like to also send my thoughts and feelings to
the family of Constable Angela Taylor, who throughout
the public debate on this particular issue over the last
few weeks and months have had to go back, relive that
time and have their grief et cetera reopened. I certainly
very clearly remember the events of the Russell Street
bombing, which horrified the whole community and
has had a lasting legacy not only on the family and
friends of Constable Taylor and the other police officers
that were involved on that day but on people who were
injured and were near the event and witnessed the
event, who were all traumatised. As I said, an event like
that has a lasting effect on the community.
This bill harks back to two bills. It harks back, as I said,
to the 2014 Corrections Amendment (Parole) Bill,
which introduced a specific ad hominem section to the
bill relating to the prisoner, Julian Knight. At the time
that bill went through the Parliament I spoke on the bill.
The Greens did not oppose that legislation. However,
we certainly deliberated for quite some time as to the
merits of that bill.
I said at the time there had been quite a few changes
made to the parole system and the considerations that
the Adult Parole Board of Victoria must take into
account when considering an application for parole. In
fact prior to the Ogloff report, we had the Callinan
report and all the very detailed discussions that those
reports went to concerning the problems with the parole
system. Justice Callinan found, of course, that a lot of it
was under-resourcing of the parole system and a lack of
information between the police, Corrections Victoria
and the adult parole board, leading to mistakes being
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made. I said a couple of times during that debate and
subsequent debates that there was a lot of undermining
of the parole board, which I thought was unfair, given
the workload that they had to deal with and the lack of
resourcing and all of those other issues.
There have been changes to the parole board, such that
it now has a two-stage process for serious offenders,
which was something that we had advocated for for a
long time. There is a great cohort of people who come
before the parole board who are not serious offenders,
and of course they benefit from being granted parole.
So serving part of their sentence on parole, being
supervised by parole officers and having conditions
perhaps attached to their parole helps those people
reintegrate into the community. Of course there is
always a need for more services to assist prisoners to
reintegrate into the community; in particular housing is
an issue that faces people who are released on parole or
even released post-sentence. But in terms of serious
offenders, there is a different system in place now. The
way the adult parole board approaches an application
by a serious offender is different from its approach to
other offenders, but the paramount consideration is
community safety, amongst other considerations.
In 2014 I made the comment that we do not necessarily
want to see the Parliament having to deal with further
ad hominem bills, but we do have one here now.
Mr O’Donohue was talking about his private members
bill. That specifically related to Craig Minogue. This
bill also has a section that specifically relates to Craig
Minogue. I have been advised by the government that
there are three prisoners in the system who have
murdered police officers and who have life sentences,
but with non-parole periods attached to those life
sentences. I think this legislation only applies to those
prisoners who have life sentences with non-parole
periods. If a person was to be sentenced by a court to
less than a life sentence, say, 25 years with a non-parole
period, that person could still be released after 25 years,
because on my reading of it — something we can talk
about in committee — this only applies where there is a
life sentence.
But I am concerned that this bill — while it makes
changes to section 74AAA to address the High Court
decision with regard to the appeal made by
Mr Minogue and also to, as it says, put beyond doubt
that the legislation applies to Mr Minogue — has that
section that specifically applies to him. So my question
would be: does that mean that the government is not
confident that its changes to section 74AAA will apply
to every prisoner in this situation without having to
bring in further ad hominem amendments to name
further prisoners — that is, the other two — when it
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becomes the case that their non-parole period is
approaching and they may end up making an
application for parole?
I have confidence in the parole board, in terms of those
types of prisoners, applying the tests that the adult
parole board is meant to apply, and I hope that would
mean those prisoners would not be released, because if
they were to pose a risk to community safety then they
would not be released by the parole board. So I am
concerned that we may end up with more bills naming
particular prisoners, and I think the government and the
Department of Justice and Regulation need to have a
look at this issue so that the Parliament is not going to
be facing further legislation naming particular
prisoners. That is something I mentioned four years ago
as a possibility, and it is a possibility. It is happening
today as we are debating this particular bill.
The bill that inserted the section that is being amended,
section 74AAA, was introduced by the government in
December 2016 as the Justice Legislation Amendment
(Parole Reform and Other Matters) Bill 2016, which
included the section regarding the non-release of
prisoners who have been convicted and sentenced as a
result of murdering a police officer. The other part of
that bill was regarding prisoners who were not
cooperating with regard to the location of the body of
their victim. That is not relevant to this particular bill
today, but the other section is. The Greens did not
support that legislation, and the reasons were that, as I
said at the time, that legislation set a precedent that the
Greens believe should not be set in the law and in fact
is unnecessary for a number of reasons.
As I said, the previous Parliament spent a lot of time
considering parole and parole reform. As a result of the
Ogloff review and the Callinan review there were a
number of changes made. That particular legislation put
in place a regime that categorised victims, categorised
offenders and took away the discretion of the courts and
the adult parole board to deal with particular
circumstances in every case, and it introduced a type of
mandatory provision that we have always spoken
against. We believe that the judiciary and the adult
parole board should be able to deal with particular
circumstances put in front of them, as they have the
expertise, the experience and all of the information with
regard to particular circumstances in front of them.
I also said that the problem raised by this particular
provision is that it is making a certain category of
offender separate from the rest of the prison population
and a certain category of victim separate from the rest
of the community. It is saying that if a person murders a
police officer they would have a presumption against
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parole, and that would be different from the sentence
for a person who murdered any other person. This is a
difficult area because it categorises people based on
their occupation, notwithstanding that it is a very
serious matter to murder a police officer — and we do
take that seriously, and of course the courts have taken
it seriously because they have imposed life sentences
on people who have murdered police officers. But I
think the point to make is that in the second-reading
speech it is asserted that to murder a police officer is the
worst type of murder.
Well, I am not sure, and particularly in the case of this
particular provision, which also goes to the idea of
being reckless as to whether a police officer may be
murdered, that being reckless as to whether a person is
seriously injured or murdered as a result of your action
is the same as cold, hard premeditation, and I think a
court would normally see a difference between those
two things. I would also say that the murder of a police
person, as serious as it is, should not be held up as
being more serious than the murder of a child, the
murder of your partner, the murder of a young woman
walking home at night through a park or any other
murder. And certainly the provision does not take into
account the circumstances in which the murder was
carried out, which may be cold, hard premeditation;
may be recklessness; or may be more spur of the
moment as opposed to a murder where somebody is,
for example — as horrible as it may be — tortured or
kept in confinement or something over a long period of
time. So this provision that was put in the 2016 bill
raises all these issues that prevent the court from taking
those sorts of circumstances into account.
I agree with Mr O’Donohue that it is unfortunate that
when we have a bill such as this racing through the
Parliament in one week that we do not have a report
from the Scrutiny of Acts and Regulations Committee
to look at. He does make the point that there are two
different statements of compatibility, the one that he
attached to his private members bill and the one that the
government has attached to this. There are two sections
in the bill, subsections (4) and (5) of new
section 74AB — the section on Mr Minogue — that
say the Charter of Human Rights and Responsibilities
does not apply to those sections. There is no response
from the Scrutiny of Acts and Regulations Committee
as to those provisions.
I have said in this place many times that we should not
be considering bills, particularly bills with very obvious
human rights implications, in the absence of a report.
This bill could very well pass through this Parliament
this week, and that there is no report from the
committee on this bill is really unacceptable. I know the
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concern is that the prisoner in question may be released
by the parole board. I think that is highly unlikely.
Given the considerations that the parole board has to
take into account on any application, I do not see how
this prisoner would be able to satisfy those
considerations. If that is not the case, then the
government has a problem with the provisions, and I
think that is what needs to be looked at very seriously.
There are some other provisions in the bill over and
above the statements in the provisions of the bill with
regard to the non-application of the Charter of Human
Rights and Responsibilities. There is one that did jump
out at me, and that is in terms of proposed new
section 74AAA(2) and the board having regard to
evidence led at the trial. It may be of course that some
evidence led at the trial may or may not have been
deemed by the judicial officer to be admissible. That is
not clarified in the bill. A lot of evidence can be led at a
trial and some of it can be deemed by the judicial
officer to not be admissible. I would like to talk about
that particular issue as well.
I have not had the opportunity to really consider
whether this substitution of section 74AAA is going to
amend the problem as the government sees it, because
we certainly do not see the same problem. There is also
no report from the Scrutiny of Acts and Regulations
Committee to give us some guidance. That committee
provides the Parliament with excellent guidance on
these issues, but we do not have that before us. Those
are the concerns that the Greens have with the bill
before us today, and I look forward to some questioning
of the government with regard to those provisions in the
committee stage.
Mr LEANE (Eastern Metropolitan) (11:06) — On
behalf of the government, in speaking on this bill I
would like to say that we very much appreciate the
cooperation of all parties and all members of this
chamber in expediting this particular bill. This bill is
necessary for a number of reasons. I do not think it is
just necessary for Minogue’s case; it is also a response
to a High Court ruling which we found quite strange,
but we respect their role.
Taking up and accepting to some degree part of
Ms Pennicuik’s contribution that maybe there should be
consideration of other horrible acts that have been
initiated on innocent people, I would say that people
being targeted because of the job they do does make a
difference. Thinking about the Russell Street bombing,
that was an act that was just aimed at a number of
people because of the job they do. I have a close family
member that has been in Victoria Police for decades,
but no-one can ever put themselves in the shoes of a
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family that has lost someone who went to work and
was targeted to be killed because of the job they do. I
would never pretend to be able to do that, but as I said, I
have a close family member that has been a member of
VicPol for decades, so I think I can try to do that. I
cannot do it, but I can try to.
This bill is necessary. Our job as legislators is to
respond to community standards and respond to
expectations from these particular workers that have a
job to do. In saying these workers have a job to do,
these particular men and women are actually called
upon from time to time to do heroic acts on behalf of all
of us. What we are doing today, all of us, is not a heroic
act. None of the people on this side of the chamber, and
most of those in this chamber, think that we are being
heroes because we are responding to a High Court
ruling that gave the potential to break the expectations
of Victoria Police and the expectations of the
community. But if you listened to Mr O’Donohue,
there was a lot of talk about himself and what he did on
this issue. There was a lot of ‘Me, me, blah, blah’ in his
contribution. Mr O’Donohue, you are not a hero in this
instance. No-one is a hero in this instance. We need to
do a job and fulfil the expectations of the brave men
and women who from time to time have to be heroes.
Once again, I commend this bill to the house. I
commend the people who put the work into it and have
been able to get it here in an expedient fashion. I also
want to again thank everyone in this chamber for
affording agreement for this bill to be debated
expediently.
Mr BOURMAN (Eastern Victoria) (11:11) — It
gives me actually no pleasure to be here to have to
discuss this bill today, because we really should not be
here doing it. Again it shows how out of touch the
judiciary is, that we are now worrying about words like
‘reckless’ as explained in the bill:
… knew that it was probable that the death of, or really
serious injury to, a police officer would be caused by the
conduct …

of the person. Really? He let off a bomb outside the
main police station in Melbourne, Victoria. If that is not
reckless or if that is not at least having a reasonable idea
that you are going to kill or seriously injure a police
officer, I really do not know what is.
But this bill is not about Craig Minogue; it is actually
about Angela Rose Taylor, 24274, whose conduct that
day that earnt her being murdered was going to lunch.
She was crossing the road outside the Russell Street
police station. A number of other people were killed
there. What was this for? As I understand it, going back
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to my memories, it was a distraction for something else
they wanted to do. They wanted the police to be over
there instead of looking at an armed robbery, or
something like that, I believe it was. It was a while ago,
and yes, I am that old.
Let us also remember that this character, who could be
eligible for parole because the High Court decided that
‘reckless’ did not involve letting off a bomb outside a
police station, also murdered a fellow prisoner in 1988,
for which he received no extra time. So now we are not
talking about a single murderer; we are talking about a
double murderer. It blows my mind that we are here
time and time again just fixing up these little things. I
am not blaming governments. There seems to be this
desire to let people that kill people or mass numbers of
people out of jail.
I am just going to make a comment about something
the Greens said. All murderers are bad — definitely.
All murderers, in my opinion, should get life without
parole. But we also must look at the deliberate murder
of a police officer. It is not just a murder of the person
in that uniform; it is the attack on the uniform and it is
an attack on the state. That is why there should be a
higher penalty. It is not because their life is worth any
more, even though, as Mr Leane pointed out, they are
the heroes. They are the ones that run towards the
trouble that we run from. The bottom line is that this is
about protecting the protectors. I hope as a result of this
that Mr Minogue dies in prison and gets carried out in a
box.
Mr MORRIS (Western Victoria) (11:14) — I rise
to make my contribution to the bill, and in doing so
note that what is being debated here today is only being
debated due to the incompetence of the Andrews Labor
government. I want to congratulate Mr O’Donohue for
his private members bill. Had the government passed it
in the last sitting week before the winter recess, we
would not be here today debating this bill, because
certainty would have been provided to the Victorian
community that Craig Minogue would not be released
from prison. There would be no opportunity for Craig
Minogue to be released from prison, because he would
have been named in a piece of legislation that would
have ensured that that was not possible.
We do know that it is through the direct incompetence
of this government that the possibility of Craig
Minogue attaining parole is still a reality in the world
today, because this government chose in the first
instance to pass a piece of legislation that had a massive
loophole in it. We on this side of the house recognised
that and made sure that the government was aware of it,
but still with the arrogance of this government it
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pressed ahead even knowing that in the Knight case a
test of that particular law had been upheld by the courts.
It was found that if that bill had been replicated with
Craig Minogue, he would not have had the capacity to
apply for parole. That is why we are here debating this
bill.
I certainly echo the sentiments of Mr Bourman when he
said that the murder of a police officer is more than the
death of that individual person, as tragic, horrendous
and horrible as that is. The murder of a police officer is
not just the murder of that one person; it is an attack on
Victoria Police as a whole, and I would certainly
contend that it is an attack on the very fabric of our
society, because it is the police, that thin blue line, who
keep our community safe, and anybody who is going to
attack those who protect us is attacking the very heart
of our community.
The incompetence of this government does indeed
know no bounds. That is more than evident when we
consider that Craig Minogue is able to release audio
statements through Twitter to a worldwide audience, so
whoever wants to listen to that has the capacity to do
so. Why one would want to, one would have to very
seriously question. The incompetence of the Minister
for Corrections is shown in her refusing to stop this
occurring and rather just making statements about
people needing to reflect upon whether or not this is an
appropriate thing to do. No, Minister, it is your job to
control the behaviour of prisoners. It is your job to
make sure that they are not doing things that are
inappropriate, and it is entirely inappropriate for a
murderer, whilst in custody, to be able to make
statements and then have them broadcast to the whole
world.
The minister has made statements saying that no
prisoner has access to the internet and no prisoner has
access to Twitter. I am not sure the minister can
actually give that assurance, because prisoners are not
supposed to have drugs in prison either and we know
from the seizures that occur in prisons that there are
drugs in prisons. Despite the fact that they should not
be there, they are there. So how can the minister give us
the assurance that no prisoner has access to the internet?
Mobile phones are not supposed to be in prisons, yet
we often hear of mobile phones being seized from
inside prisons.
We should not have to debate the bill we are debating
today, because this should have been resolved many,
many weeks ago. It is an important point that needs to
be made that naming an individual in a piece of
legislation is a step that needs to be considered very
carefully, because naming an individual is something
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that should be done only in the gravest of
circumstances. However, this situation is extremely
grave. It is a very grave circumstance that we find
ourselves in with this particular matter, and to give
certainty to the community, to give certainty to the
Taylor family and to give certainty to Victoria Police
and all of our serving men and women that this
despicable act by this criminal will be taken very
seriously and his future will only ever be inside a prison
cell, is incredibly important. The community deserves
that certainty, and this sends a very clear message that if
you are going to kill a police officer you should remain
behind bars for the rest of your life.
There is a certain irony when we consider what is
currently happening in police cells across Victoria. This
government has failed to plan to have enough space in
our lock-ups to ensure that there is enough space to
hold everybody who should be in there, because we
know from recent media reports that police cells are
very close to, if not at, capacity and that there is no
more space for criminals and accused persons to be
remanded.
I know in Ballarat there is no space for people who
have been charged with incredibly serious offences.
There was an offence of a double police car ramming in
Ballarat just recently. A police car ramming is a
shocking crime and one about which this government
have sat on their hands and refused to act on. Again,
Mr O’Donohue had a private members bill that was
going to address the scourge of police car rammings
that we have seen arise across the state but particularly
in Ballarat. There have been far too many incidents of
police car rammings in Ballarat, and again if you are
found guilty of ramming a police car you should
absolutely go to jail — it should not be maybe. You
must go to jail. Under the legislation that was passed in
this place, if you ram a police car you might go to jail.
You might go to jail, because the Labor-Greens
coalition did not support tougher mandatory sentences
for people who choose to ram police cars. That is what
should have passed this place, because we do need to
send a very strong message to people who choose to
ram police cars.
One can only surmise that the massive increase in
police car rammings we have seen across our state has
been the result of a very determined tactic of criminals.
Criminals have decided that on the balance of
consequence and outcome it is better to ram a police car
and try and get away than to stop for the police or avoid
them in another way. This is a very, very scary tactic. It
is a shocking, disgraceful and dangerous tactic that
these criminals have chosen to undertake. It is one that
is again an attack on the very fabric of our society,
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because if you are going to attack the police then you
are attacking the protectors. You are attacking those
people who keep our communities safe, who keep our
community protected from these heinous crimes that
these criminals choose to commit. It is something that
should have a mandatory jail sentence attached to it,
and it does not as a result of the soft-on-crime
Labor-Greens coalition. That is the only way that one
can describe it.
The good people of Victoria should reflect upon this.
They have a choice when it comes to the election this
year, and that is the choice between two coalitions — a
strong, stable, tough-on-crime Liberal-Nationals
coalition or an ice injecting room, rorting Labor and
Greens coalition — because that is the choice that
Victorians are going to be faced with when it comes to
the election this year. It is one that I would certainly
encourage people to think very carefully about.
But back to the bill. This bill is one that is entirely
necessary. We should not be debating it now. There
should already be a law. It should have been debated
back when the private members bill was introduced in
2016 — two years ago this should have been passed. It
should be on the statute books. There should be
certainty in the community so that people in the
community know that Mr Minogue has no possibility
of parole — no chance of getting out of jail at all.
Unfortunately that is not the case due to the inaction of
this government. That is shameful and disgraceful, but
it is not surprising from this soft-on-crime government.
I understand there will be many questions for the
minister in the committee, and that is the appropriate
place for the minister to explain the many failings of
this bill and why we have got to where we have got to. I
am sure Mr Finn is going to make some contribution to
this particular bill once I complete my contribution in
just a few moments. I do look forward to the committee
stage and the minister, hopefully, having some
reasonable responses to the many questions that I am
sure will be posed at that time.
Mr FINN (Western Metropolitan) (11:27) — I rise
this morning to speak on the Corrections Amendment
(Parole) Bill 2018. We keep in mind of course that this
bill I suppose had its genesis on 27 March 1986, when a
car bomb went off outside Russell Street police station,
injuring and maiming a number of people. One young
constable, 21-year-old Angela Rose Taylor, was injured
fatally, and she passed away some weeks later, on
20 April, as a result of the injuries incurred on that
particular day.
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Craig Minogue was tried and convicted of that crime. I
have my own views on what should have happened to
Minogue, but certainly he should stay in jail for the rest
of his days. I would hope that he will not have all that
many days left, but he should never walk free again as a
result of what was in fact an act of terrorism. This was
an act of terrorism against the state of Victoria, against
the people of Victoria and against Victoria Police.
Minogue clearly wanted to kill and maim as many
people as he possibly could. He may well have been
very disappointed when only one officer was killed. He
is the lowest form of life, to have committed such an
act, and the family of Constable Angela Taylor will
hopefully get some consolation from the fact that many
millions of Victorians feel for them and feel very
strongly that Craig Minogue should never be allowed
out of prison again.
As I said, Angela Taylor was a 21-year-old woman.
She had her life ahead of her. She was a constable of
Victoria Police. Most 21-year-olds are excited about the
future; they have much to live for. When we look at
what happened some 30 years ago — 32 years ago
now — we keep Angela Taylor in mind and consider
what she would have done over those years. She may
have married. She may in fact have been a mother. She
may have advanced her career in Victoria Police to a
significant rank. She may have been a tremendous
contributor to her community. All of that was stolen
from her and from us on that dreadful, dreadful day in
1986, when this creature, Minogue, exploded that bomb
outside Russell Street police headquarters.
As I said earlier, it clearly was an act of terrorism. My
views on what should happen to terrorists are quite
public. I think they have been stated on the record a
number of times. I think we should have the death
penalty for terrorists, and certainly in this particular
situation Minogue would qualify for that penalty if I
had my way.
Nonetheless, we have this legislation here today. It is a
bit odd, I have to say, that we had legislation from
Mr O’Donohue some two years ago that would have
done pretty much the same thing as what this bill does;
however, the government of the day — this
government, the Andrews Socialist Left government —
decided not to debate that bill and has brought forward
its own, absolutely contradicting the reasons that it used
at the time for not debating Mr O’Donohue’s bill,
which was largely that you cannot name a person in
legislation.
What have they done in this legislation? They have
named Craig Minogue. I do not have any problems
with naming Craig Minogue. I think the name Craig
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Minogue is something that should be remembered. It
should be vilified across the state and indeed across the
nation, but for the government to reject debating
Mr O’Donohue’s legislation on the basis that Craig
Minogue was named and then to bring in legislation
urgently that we have to race through that does exactly
the same thing as Mr O’Donohue’s did is, I think,
indicative of a government that quite frankly has no
idea what it is doing when it comes to law and order.
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Mr FINN — Indeed we did, Mr Ondarchie.
Mr O’Donohue tried to do just that, and we have had to
go through a period of time where the family of
Constable Taylor lived with the possibility — the very
real possibility up until now — that he may have been
released, and that in itself is pretty disgraceful. We
should be considering the family of Constable Taylor
uppermost —
Mr Ondarchie interjected.

Mr Morris — Do you know what the minister
called him? Dr Minogue.
Mr FINN — ‘Dr Minogue’, yes. I noticed the
minister called him ‘Dr Minogue’. He ain’t no doctor.
He is a lot of things, but he is not a doctor. He is a
filthy, vile scumbag in my view, and I hope, given that
he seems to have access to every form of
communication known to man, that he is watching this
today. And if he is, I send him a message: I hope you
rot in hell.
Ms Mikakos interjected.
Mr FINN — Well, look, Minister, he may well,
because he seems to have access to the internet, he
seems to have access to Twitter, he seems to have
access to everything but Hollywood movie studios, and
that is something in itself that the government has to
answer for — that these sorts of vile creatures are
allowed what could be described as comforts, I
suppose. Certainly in a just corrections environment
that would not be the case, but justice and this
government are a very, very long way away from each
other — a long, long way apart.
We have this legislation now, and as Mr O’Donohue
and Mr Morris have both said, it is legislation that the
opposition supports. It is legislation, as I said, that
should have gone through this house two years ago —
two and a half years ago in fact, when Mr O’Donohue
introduced his legislation. It is hard to understand why
the government took the attitude that it did apart from
basic petty politics, which seems to be really the only
thing that this government is good at — petty politics.
Mr Morris — Politics before people.
Mr FINN — As Mr Morris says, they do put
politics before people on every occasion, and they have
done it again now. It concerns me that the delay in this
legislation must have caused some distress to the family
of Constable Taylor. The prospect of Minogue being
released is something that should have been knocked on
the head a long, long time ago.
Mr Ondarchie — We tried to do it.

Mr FINN — and indeed, as Mr Ondarchie says, put
the victims and indeed their families first. Instead we
refer to this Minogue creature as ‘Dr Minogue’ — well,
we do not; the government does — and that pretty
much sickens me, I have to say.
I heard Ms Pennicuik mention earlier that this
legislation may be the precursor to future legislation
where there may be other prisoners who face the same
fate as Minogue. I say, well, if that is the case, so be it.
If a government has a responsibility to keep somebody
in jail permanently, then that government should
exercise that responsibility. The government has a job
to do. I do not necessarily think that this legislation sets
any sort of precedent, but the fact of the matter is that if
somebody needs to be kept in jail to protect the
community then they should be kept in jail. That is
what jails are for. That is why we have laws. That is
why we have a degree of justice, anyway, in Victoria at
the moment. It is about community protection, and to
have people like Minogue walking the streets puts that
protection at risk. If there are others in the future, as
Ms Pennicuik suggests, so be it. The Guy government
after November, I am sure, will take its responsibilities
in this matter very seriously indeed, and I would be
obviously very supportive of Premier Guy and his
cabinet if they were to take the view that some others
needed to be locked up to protect the community.
This bill does that. It protects the community, but as I
say, it is something that should have happened two
years ago. This whole concept of Minogue being
released on parole is something that should not have
occupied our minds for any more than about
15 seconds. It should have been put away a long, long
time ago, and it is a very sad indictment of this
government that at the last minute we have them trying
to rush this through the Parliament this week when, as I
say, it should have been done a long time ago.
Ms Crozier interjected.
Mr FINN — Well, the Labor spin masters are
capable of anything, as we have seen from
Mr Dalidakis’ EFTPOS machine to Daniel Andrews’
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red shirt rorts. The spin masters are capable of anything.
What they will come up with in regard to this
legislation is anybody’s guess, but the fact is this whole
matter has been allowed to go for two years longer than
was necessary. It has for two years caused distress to
the family of Constable Taylor, and that is something
that the government should be ashamed of, if indeed the
government is capable of shame at all.
In closing my remarks I would just like to pay my
respects to Constable Taylor and indeed to every police
officer who has died in the line of duty over the period
of Victoria’s history. If anybody has a spare moment —
and I doubt that we will for the next 121 days — it is
worth visiting the Victoria Police memorial down on
St Kilda Road, which remembers each and every police
officer who has given his or her life in the line of duty.
It is a sobering place. It reminds us of what really is
important and of what really matters. I salute those
police officers who have given their lives, but I also
salute every police officer that is out there every day
risking his or her life to protect us, because without
them this society, this community would be a vastly
different place — an horrendous place — a place of
even more violence and of even more disaster than we
have seen over recent years. I support this bill and I
trust, even if it is two years late, that it does have a
speedy passage.
Ms CROZIER (Southern Metropolitan) (11:42) —
I too rise to speak on the Corrections Amendment
(Parole) Bill 2018. In hearing Mr Finn’s concluding
remarks I am reminded of the occasions that I have
with other colleagues — Mr O’Donohue, the Leader of
the Opposition and others — attended those blue ribbon
memorial service days at the police memorial in
St Kilda Road which, as Mr Finn does highlight, is a
very sobering memorial for those police men and
women who have died in the line of duty. It is the
reason we are discussing this bill today, because it was
Constable Angela Taylor who tragically died on
20 April 1986 after the police headquarters at Russell
Street was car bombed by Craig Minogue. In the
horrendous bombing that occurred there were some 22
other people who were injured.
I note that in sentencing Craig Minogue, Justice
Vincent said, and I quote:
… this event involved the commission of one of the most
serious criminal actions ever to take place in this community.

And he said:
It is clear that in your hatred and contempt for this society and
its institutions, you, Mr Taylor, and you, Mr Minogue,
participated in behaviour recognised in so many other parts of
the world as an act of war.
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This is really at the heart of this horrendous activity that
went on 32 years ago, and I certainly remember it. I had
just finished my nurse training and I remember it very,
very clearly, because I knew the impact that it would
have on so many people in both the public health
system and also, obviously and tragically, those police
men and women who were serving at the time. It still
ricochets to this day, and we are still discussing this
horrendous crime. That is the case for this bill, but it
was Mr O’Donohue who highlighted this issue on
7 December 2016 when he introduced his private
members bill. The overview of the bill was to amend
the Corrections Act 1986 to limit the circumstances in
which the Adult Parole Board of Victoria may order the
release on parole of Craig Minogue, who was convicted
of that horrendous murder from the Russell Street
bombing and sentenced to life imprisonment with a
non-parole period of 28 years.
That, as other members have said, was two years ago.
Of course in trying to play catch-up politics again the
government rushed a bill in, and it was a flawed bill. It
was questioned by the High Court, and all the legalities
that have stemmed from that have been shown up. It
indicates again just how inadequate the government’s
response has been in law and order on so many issues
and where they have played catch-up time and time
again. We have had a number of private members bills
in here, including one similar to this one — a very
important bill — and one that should have been passed
over two years ago. The government should not have
been playing politics with it. In their belligerent status
they wanted to put, as others have said, politics before
people, and they botched it. They are very good at
botching it; they have done it time and time again with
so many other issues. But it was Mr O’Donohue who
took the initiative in highlighting this issue and
addressing it and introducing the private members bill
into this place. The arrogance of the government to
disregard it just stems in so many forms from their
actions on so many other issues, as I have said.
Mr O’Donohue has put in a number of other private
member bills — making police car rammings an
offence; no body, no parole, just to name a few — and
again the government has played catch-up and
followed. They are so behind on community
expectations, and the community is awake to this. The
government are now trying to be tough on law and
order and they will try and take credit for this bill going
through. They should be putting people before their
political actions. They should have put this bill through
two years ago, and it just beggars belief how misguided
they are trying to come late to the party on the eve of an
election to try and con the Victorian community into
thinking they are tough on crime. They have been
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hopeless. You have been absolutely inadequate in your
responses to community expectations. That is why we
have introduced so many private members bills to deal
with these issues. Again you are still in denial about so
many issues, including youth gangs and crimes.
Everybody knows that there are gangs in the Victorian
community that are causing very serious crimes.
An honourable member — Daniel Andrews
doesn’t.
Ms CROZIER — Well, Daniel Andrews is trying
to hide from the truth in a number of areas, and it is in
this area as well.
An honourable member — Yes. He doesn’t like
the truth much.
Ms CROZIER — No, he doesn’t like the truth, and
he has been exposed for the flawed Premier that he is.
In fact, he has been a disgrace. He should hang his head
in shame because of the way he has overseen this
government rorting the Victorian taxpayer. You know,
trying to send the rorts to the High Court again,
spending $1 million to prevent the Ombudsman
investigating your behaviour — the behaviour of 21 of
your MPs that have been caught up in this rorts scheme.
It is an absolute disgrace, and I hear that in question
time today he is still denying the facts in so many areas
where he should come clean with the truth. As
Victorians know, he cannot lie straight in bed.
To get back to this very important debate — I do not
want to deviate with the concerns of the Premier today
because it is far too important a debate to get into that
side of things — this is about protecting the Victorian
community. As Mr O’Donohue and others have said, of
course we will be supporting this bill. Mr O’Donohue
was the key architect of the first bill, which this one
mimics, and we need to get it through speedily, but it
has been another demonstration of how hopeless in the
management of priorities this government has been.
They have taken over two years to bring this important
legislation back, and they have come in this week
expecting us to rush things through. They have been
hopeless with the government business program. We
will be sitting on Fridays and we sat on Saturday in the
last sitting week because this government have got their
priorities all wrong. They are putting through bills that
have not protected the community. They are putting
bills through for their own political expediency. This
bill should have been drafted earlier — actually,
Mr O’Donohue’s bill should have been supported back
in December of 2016.
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As I said, the government has been really slow and it
just has not understood the community’s expectations
when it comes to a whole range of issues in dealing
with crime. We have seen that with the reversal of the
juvenile bail laws and the terrible circumstances in
which we find ourselves with youth crime out of
control. We have got some very serious issues going on
in youth justice. The minister herself a few years ago
described the supermax as being a Don Dale. This
week it has been exposed again, just the conditions that
are prevailing in the youth justice system, where youth
justice rehabilitation and education for young offenders
is not even happening.
To say that the youth justice system is working is a
complete farce, and the minister knows and Victorians
know that she has failed dismally in her ability to
manage the youth justice system. We have had multiple
very serious situations which have come out of both
Parkville and Malmsbury, and of course we have seen
what has been revealed in the media this week in terms
of Grevillea and some of those issues that have
occurred under her watch. Again, there have been
rushed decisions and botched legal actions. Again it just
shows how out of depth both Minister Tierney and
Minister Mikakos have been when it comes to dealing
with these very serious and important law and order
issues for the state of Victoria.
Quite frankly, Victorians deserve better than that. They
actually want to feel that the community is safe. The
first responsibility of any government is to keep their
citizens safe. This government has failed in that. The
perception and the reality out there are that there are
some very serious offences going on and this
government has not had any ability to handle them.
This bill is coming into the house for debate today at
this late time after the initial awareness of what was
going on with Craig Minogue. I note, as I think
Mr Finn said, it was the minister who referred to Craig
Minogue as ‘Dr’ Craig Minogue. In fact I will just
quote from her second-reading speech:
The main purpose of the bill is to enhance community safety
by clarifying the application of the strict parole laws for
prisoners convicted of murdering a police officer, including
the prisoner Dr Craig Minogue.

Again:
The government will ensure that Dr Minogue and other
prisoners who murder police officers are not released on
parole.

He does not deserve that degree of recognition. He is an
absolute, horrendous criminal, and you give him the
dignity of that. How unedifying and how disrespectful
to the family. Constable Angela Taylor’s family have
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had to wait for over two years for you to get your act
together, and then you call him ‘Dr’ Craig Minogue.
Minister, you should be hanging your head in shame, as
you are now. Well, you can look at me. Yes, good,
because it is so disrespectful to Constable Taylor and
her family and friends and indeed every serving
Victorian police officer to see that you have given him
that title, when he went on and did, as I described it,
that horrendous premeditated bombing, took out the
Russell Street headquarters and maimed, injured and
caused so much trauma to the victims of that crime.
Again, it is symptomatic of you and this government:
you do not understand the impact on victims; you never
put victims first. We have seen that in so many
instances. Again you have tried to use this for political
expediency. You have tried to use it to say that you are
strong on crime, tough on crime, whereas in actual fact
Victorians know that you have been hopelessly
pathetic, and that is why we have a crime crisis. That is
why you botched the first bill. You tried to rush it
through and you have not understood the implications,
with more taxpayers money going out the window with
your decisions that have been absolutely inept.
Minister, I think it is quite extraordinary that you do not
have the grace or the dignity to acknowledge the work
that has been done by Mr O’Donohue on behalf of all
Victorians. He did the work. This was modelled on the
Julian Knight legislation of the former coalition
government, and now you are claiming what is almost
identical. It is extraordinary that you will not even have
the grace or dignity to acknowledge the work of
Mr O’Donohue. I am sure you will not do so in your
summing up speech. You will just claim it all as your
great idea and that you are the first to understand and
acknowledge it. Well, you should be doing the right
thing and acknowledging to all Victorians the
horrendous crime that occurred in 1986 that killed
Constable Angela Taylor, that you rushed in the first
instance to get this legislation in and got it wrong, and
then have been so slow to get it right and you have
brought it in now on the eve of an election.
Ms Shing interjected.
Ms CROZIER — Well, Ms Shing, you come in
and interrupt. Minister Tierney needs to understand and
give that acknowledgement to Mr O’Donohue in
relation to —
Ms Shing interjected.
Ms CROZIER — I am going to take my 1 minute
and 38 seconds that I have got left to acknowledge the
work of police officers. You just might not understand
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the work that they do on the front line, but your
government has been absolutely hopeless in
acknowledging the crime crisis that has existed and the
police officers, both men and women, who are doing
extraordinary work on behalf of all Victorians.
Ms Shing interjected.
Ms CROZIER — Well, you know what? You have
got your head in the sand because the reality in the
community is that there are many, many people who
are victims of very serious crimes, and you are denying
the fact that serious offences have risen. In fact, crime
under Daniel Andrews has risen by over 10 per cent.
You are in complete denial, and that is why you are in
trouble and you bring in this important bill.
I am not going to waste time. In the last few seconds, I
just want to again acknowledge and pay my respects to
the Taylor family. I, too, like others, am absolutely
disappointed that it has taken over two years for this
hopeless government to get this important legislation
through the house to ensure that Craig Minogue is
never released from prison.
Ms TIERNEY (Minister for Corrections) (11:57) —
I will make some summation remarks, but before I do
so I would like to extend my thoughts and condolences
to Angela Taylor’s family and friends, and also indicate
that my thoughts are absolutely with all of those who
were injured and with the families and friends of those
who were injured, who were impacted as well, as a
result of what occurred on Russell Street outside police
headquarters.
The objective of the bill is to ensure that any
prisoner — including the prisoner Craig Minogue —
who is convicted of murdering a police officer is denied
parole except in very restrictive circumstances. As
members are aware, this bill responds to a decision of
the High Court challenge brought by Craig Minogue.
The government was obviously disappointed with the
High Court’s decision. It was not consistent with the
intent behind our parole regime. The High Court
handed down its decision on 20 June this year, and the
government said publicly that it would introduce
legislation to address the decision in the next sitting
week of Parliament, and this is what it has done. The
government’s bill sends a clear message that the murder
of a police officer — someone who serves and protects
our community and risks their life to do so — is the
most serious example of the most serious crime.
Opposition members today have claimed that the
government could have simply backed its parole bill in
2016. This is wrong. The opposition’s bill was
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introduced into Parliament on 23 November 2016. This
was before the High Court upheld similar legislation
which applies to Julian Knight. That decision of the
High Court, which found the legislation constitutionally
valid, was not handed down until 17 August 2017. The
opposition’s bill, we believe, is flawed in that it would
have done only half the job. Its only purpose was to
amend the Corrections Act 1986 to name Craig
Minogue. The opposition’s bill did nothing else. The
opposition’s bill did not allow for other prisoners who
kill police — murderers. Unlike the government’s bill,
the opposition’s bill was not concerned generally about
the safety of police officers in the crucial work they do
to keep our community safe. The opposition’s bill was
all about political pointscoring and had nothing to do
with addressing the issue at hand, which is ensuring a
tough parole regime for people convicted of killing
police officers. Our bill by contrast is comprehensive.
Opposition members have raised the issue of this
statement of compatibility for this bill. The statement of
compatibility considers that the bill limits rights in the
Charter of Human Rights and Responsibilities. This is
based on European and international jurisprudence,
noting that the Minogue High Court decision —
The PRESIDENT — Order! Thank you, Minister.
This is the appropriate time to go to questions without
notice.
Business interrupted pursuant to sessional orders.

QUESTIONS WITHOUT NOTICE
Australian Paper Maryvale mill
Ms DUNN (Eastern Metropolitan) (12:00) — My
question is for the minister representing the Minister for
Planning. On 2 May this year the minister made a
determination that an environment effects statement
(EES) was not required for the Australian Paper energy
from waste project as described in the referral made on
22 March 2018. It appears that the decision is narrowly
confined to the plant itself even though the referral
makes clear that this is a critical step in ensuring a
long-term future for the entire Maryvale mill site — a
mill that has guaranteed supply of native forest to make
Reflex copy paper till 2030. Even by itself the project
risks having significant adverse environmental and
health impacts and is so large that it will act as a block
against more sustainable options for reducing and
recycling waste in Victoria. The company’s plans for
biomanufacturing also require inclusion in the
assessment. Will the minister reconsider his decision
and determine that an EES must be required to assess
the environmental effects of this referral given the
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evidence that there is a risk of detrimental
environmental impacts?
Mr DALIDAKIS (Minister for Trade and
Investment) (12:01) — I thank the member for her
question and for using the full minute to ask all of it. On
behalf of my colleague the Minister for Planning in the
other place I will take that question on notice and seek a
response for you.
Supplementary question
Ms DUNN (Eastern Metropolitan) (12:02) — Thank
you, Minister. My supplementary question is: in
reconsidering the decision, will the minister take into
account Australian Paper’s publicly funded $7.5 million
feasibility study, which remains unpublished but is due
for completion in June and is jointly paid for by the
Victorian and commonwealth governments and the
company, given that the government has not finalised
an energy from waste policy for the state as yet?
Mr DALIDAKIS (Minister for Trade and
Investment) (12:02) — I thank the member for her
supplementary question and again will refer that to the
minister in the other place.

VicForests
Ms DUNN (Eastern Metropolitan) (12:02) — My
question is for the Minister for Agriculture. Minister,
can you confirm if it is true that VicForests have failed
to gain Forest Stewardship Council (FSC) certification
for controlled wood for a third time due to
non-conformances and advise what those
non-conformances are?
Ms PULFORD (Minister for Agriculture)
(12:03) — I thank Ms Dunn for her question.
VicForests, as Ms Dunn knows, do not have FSC
certification and continue to seek that level of
certification. It is something that VicForests have been
working towards for some time, and they will continue
to do so.
Supplementary question
Ms DUNN (Eastern Metropolitan) (12:03) — Thank
you, Minister. My supplementary question is: given
that they have failed to get that certification, what are
the consequences for the failure to gain FSC in terms of
customers like Bunnings, which are relying on sourcing
FSC-certified products to supply their Kaboodle
Victorian ash benchtop range and other trim and
beading products so they can avoid controversy and
public boycott?
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Ms PULFORD (Minister for Agriculture)
(12:04) — The attainment of FSC certification, or
indeed other certification standards that exist for forest
products, is a desirable thing to achieve market access.
Whether it be for paper products or for building
construction products, this is something that some
consumers will find desirable and it will inform their
purchasing preferences, as indeed will the standards
that apply in other countries where many of our timber
products are imported from. As with so many different
areas — and I am reminded of a chicken I met last
week in an egg production facility in Shepparton the
other day — the preferences of consumers are many
and varied, and different consumers will have different
ethical considerations that they weigh when considering
their own purchase choices.

Youth justice system
Ms CROZIER (Southern Metropolitan) (12:05) —
My question is to the Minister for Families and
Children. Minister, today’s Age newspaper has detailed
the rape of a child in the youth justice system who was
in a double-bunk cell. On 1 January 2017 in response to
calls for double-bunking young offenders you tweeted,
and I quote:
And when they assaulted and raped each other, what then,
Ruth? You don’t care about the obvious risks.

Minister, given you knew about the obvious risks of
assaults and rapes why did you allow this
double-bunking to occur?
Ms MIKAKOS (Minister for Families and
Children) (12:06) — Thank you very much to
Ms Crozier for that question. She has quoted me from a
tweet in a different context in relation to a very different
matter.
Honourable members interjecting.
Ms MIKAKOS — Settle down and let me answer.
First of all in relation to the matter that the member is
referring to, she has asked questions about this matter in
the house and I have provided responses to her in
relation to that matter, and I reiterate today that I am
unable to provide comment on individual matters
involving young people in youth justice centres. I am
also unable to comment on allegations that may be
subject to an internal review and/or a police
investigation. It is important that any review or
investigation is not prejudiced by public comment.
Now, Ms Crozier, you might be interested in playing
politics on serious issues, and others might be interested
in selling newspapers, but my interest is to see justice
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being served. And I will not say anything in relation to
a matter —
Honourable members interjecting.
The PRESIDENT — Order! There is way too
much noise from the opposition. I noticed that there are
interjections to the effect that the minister is not
addressing the question. Can I remind the house that
there was a significant preamble to this question which
actually did go to the incident that the minister is
talking to now. I would hope and I have the
expectation, as does the house, that the minister will get
to the specific question, but the preamble has allowed
her to make the comments she is making, and she
deserves to be heard in silence.
Ms MIKAKOS — Thank you, President. Just in
relation to that, as I said, I am not going to say anything
in this place that is going to potentially compromise
justice being served in this matter. I just want to make
the point that certain matters that the member has
alleged in relation to this, that have also been asserted
now in a number of media reports, are factually
incorrect, and that will become apparent in the course
of time.
Can I come now to the issue of double-bunking,
because the member has made a number of assertions
in that respect. I think it is important that the member
understands that room share has been around for a long
time. It existed under the previous minister and the
previous government, and it has been there for a
number of years. It is a very small option that is
available in the total system. There are very few shared
accommodation rooms in our youth justice centres, and
they are used for a very small proportion of young
people. In fact it was a recommendation of the
Aboriginal Deaths in Custody report that found that for
Aboriginal young people room sharing can positively
contribute to an Aboriginal young person’s safety in
custody and where appropriate should be encouraged as
a positive cultural support mechanism. So that has been
used from time to time in relation to trying to provide a
supportive environment for young people. But there is a
process that is followed in relation to these matters, and
for operational reasons I cannot go into the detail of that
other than just to say that obviously the suitability of
young people must be considered in relation to these
matters. Our government has also implemented a new
custodial classification placement service to ensure that
young offenders are placed at appropriate security
levels.
To come back to the context in which Ms Crozier is
seeking to misquote me, when we lost 60 beds at
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Parkville it was in fact the Human Rights Law Centre
that was asserting that somehow there were magical
beds somewhere at the back of Bourke — Area 51 —
where we could have placed these young people. I
made the point to her and others that the only option
effectively that they were advocating for was
widespread room sharing. That is what they were
advocating for, and that obviously presented risks in
terms of taking away the ability to consider the
suitability of anybody in that type of accommodation.
Honourable members interjecting.
The PRESIDENT — Order! Minister, I would ask
you to refrain from pointing. If you must point, point at
me, and you will get an appropriate facial expression
that will help you to desist.
Supplementary question
Ms CROZIER (Southern Metropolitan) (12:11) —
Yes, I notice the minister is very testy about this issue.
Nevertheless, I have a supplementary. Minister, in 2017
you opposed double-bunking; yesterday you had no
apologies about your management of youth justice,
including using double-bunking despite the obvious
risks. How do you explain your complete hypocrisy in
doing a 180-degree turn in just over a year?
Ms MIKAKOS (Minister for Families and
Children) (12:11) — Actually I have been absolutely
consistent in this matter. I stand by the comments that I
made to the Human Rights Law Centre. They were
advocating for a situation that would have put their
clients at risk, and in fact they threatened me with
defamation because I pointed that out to them and that
they needed to consider the best interests of their
clients. They were arguing for a situation that would
have put their clients at greater risk. We took the
necessary steps to make sure that there was a safe
environment for young people and staff and the
community at Grevillea, and I stand by the decision in
establishing that facility.
Now, if Ms Wooldridge had acted on an Ombudsman’s
report, had acted on a master plan, none of that would
have happened. We would not have had an escape from
Malmsbury if you had built Malmsbury properly,
Ms Wooldridge. But in fact all you did was build a
gingerbread house at Malmsbury. We have had to go
and fix that up as well. You have left an absolute mess
in the youth justice system.
The PRESIDENT — Minister, thank you.
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Youth justice system
Ms CROZIER (Southern Metropolitan) (12:13) —
My question is again to the Minister for Families and
Children. Minister, can you confirm that in each and
every case a panel meets to discuss whether youth
justice offenders are suitable to be double-bunked?
Ms MIKAKOS (Minister for Families and
Children) (12:13) — Again, I have explained to the
member that there is a process that is followed in
relation to suitability. I have explained in the previous
answer that I am not going to go into the details of
operational matters, but there is a process that is
followed, and it was a process and a policy that in fact
was in place when Mary Wooldridge was the
minister — the same process. So we are constantly
reviewing our systems and processes to ensure they
meet the changing demands of young people in our
youth justice system and to ensure the safety of
everybody involved.
Now, Ms Crozier might want to play politics with this
situation. I have already explained that I am not going
to say anything in this place that will compromise
justice being served. You can come in here and make
any assertions that you like, but we will take the steps
necessary to ensure that Victoria Police can conduct
their police investigation without undue interference.
Supplementary question
Ms CROZIER (Southern Metropolitan) (12:15) —
Minister, I am incredulous at your answers this
morning, but nevertheless: why isn’t an assessment
undertaken for anyone that is to be double-bunked?
Ms Mikakos — What’s that?
Ms CROZIER — Why isn’t an assessment
undertaken for double-bunking to occur?
Ms MIKAKOS (Minister for Families and
Children) (12:15) — Clearly Ms Crozier is very
confused here. She is making assertions in relation to
this matter, and I have already explained that there is a
process that is followed — one that existed when Mary
Wooldridge was in fact the minister. These are
longstanding arrangements. It is sad to see that she has
now come around to the Human Rights Law Centre’s
view of the world. She has come in here and now she is
being their advocate. Yesterday she was sounding like
the Greens party. Today she is advocating for the
Human Rights Law Centre and suggesting that
somehow room-sharing should have been a blanket
approach rather than us establishing the Grevillea youth
justice centre. I have already addressed these matters in
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the substantive response — and Ms Wooldridge needs
to cast back and reflect on the policies and processes
that existed during her time as minister.
The PRESIDENT — Time, thank you!

Prison capacity
Mr O’DONOHUE (Eastern Victoria) (12:16) —
My question is for the Minister for Corrections.
Minister, earlier this week our police cells were full,
and it is confirmed by the Chief Commissioner of
Police this morning that they remain at near capacity.
Have you received any advice from Victoria Police,
Corrections Victoria or your department that offenders
have had to be released back into the community
because there was not a spare police cell throughout
Victoria?
Ms TIERNEY (Minister for Corrections) (12:17) —
I thank the member for his question and his interest in
police cells, given that the historic high for the number
of people in police cells was when he was the Minister
for Corrections, and that was in the vicinity of over
370 people in police cells. The fact of the matter is that
the number of people in police cells now is less than the
historic highs of the previous government. The fact of
the matter is that we have undertaken a number of
things to ensure that we have got capacity in the
system, capacity to touch —
Mr O’Donohue — Name them.
Ms TIERNEY — Well, videoconferencing for a
start, Mr O’Donohue — something that you failed to
do. We have expanded that to the point that this is a
significant pathway for people to get access to the court
system. But not only that, we know that given that we
have got tougher sentencing laws and we have got
changes to bail and parole, but particularly bail, the
prison system has grown significantly. This means that
we do have a higher number of people on remand. It
does mean that we have a higher number of sentenced
people in the prison system. And that is why we have
funded over 1270 prison beds, on top of the 2000 beds
that we have opened since coming to government. Only
recently I announced that nearly 500 of those beds will
be located at existing prisons. I have also, of course,
announced that we have funded the 700-bed maximum
security prison at Lara.
This is a government that is taking action. This is a
government that is aware of the growing population
demands in the prison system, and it is acting. Indeed
next week we will be bringing over 70 beds online at
the Metropolitan Remand Centre (MRC), and there are
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a number of other beds that are being built, including at
Dame Phyllis Frost, and they will be opened later this
year. So we are very proud of the record. We are very
proud of our proactive strategy when it comes to prison
growth and indeed our whole approach and our whole
strategy. This is what good governments do. They plan
for growth when they know that there are going to be
consequences on resources as a result of changes to
legislation and to bail conditions, for example. So, as I
said, we are being proactive. We are very, very pleased
that there are a number of prisons that are coming on
board and assisting and recognising that we do need to
reach the demand issues that we have got. We believe
that we have got a number of levers and the correct
policy settings to not just plan but to actually
implement and have a greater number of prison beds in
the correctional centres.
Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:21) — I
note the minister’s answer, but I do also note that in the
first three budgets of this government the Andrews
government scarcely funded a single new prison bed in
the male prison system. The minister referred in her
answer to the prison at Lara — which was referred to in
the budget as Bacchus Marsh but we will call it Lara —
but that will not open until 2022. So I ask, by
supplementary: Minister, police cells being full are a
risk to community safety, so what action will you
immediately take to resolve this crisis so there are
vacant cells tomorrow, on the weekend if there is an
out-of-control house party and a number of people are
arrested, and going forward into the future weeks?
Honourable members interjecting.
The PRESIDENT — Minister Mikakos,
Mr Dalidakis, you know I do not like to hear about that,
and it is not because of the individual involved.
Ms Mikakos — I didn’t even talk about lobsters,
President. I didn’t say anything.
The PRESIDENT — The interjections are
inappropriate. You know it, and I do not want to hear
them. Ms Tierney, on the supplementary.
Ms TIERNEY (Minister for Corrections) (12:22) —
Thank you, President. I thank the member for his
question. The fact remains that we have opened nearly
2000 beds, but we have also funded 1270 beds. Nearly
500 of those will be located in existing prisons. I also
have made an announcement of a new prison at Lara
next to the Barwon Prison. And as I answered in the
substantive, there are over 70 beds that are going to be
added to the MRC in the coming week, and indeed
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there are more beds — over 70 — they will also come
online at Dame Phyllis Frost. There are a number of
other constructions happening right across the prison
system that Mr O’Donohue would be aware of.
Mr O’Donohue — I’m not, actually.
Ms TIERNEY — Well, indeed I will pick up that
interjection. I was at Barwon Prison last Friday
afternoon to look at the brand-new detention centre that
is being built —
The PRESIDENT — Thank you, Minister.

Prison capacity
Mr O’DONOHUE (Eastern Victoria) (12:23) —
My question is again to the Minister for Corrections.
Minister, after failing to invest in new prison
infrastructure in your first three budgets, the prison
system is bursting at the seams and every police cell is
full. Earlier this week you issued a media release
detailing the 473 new prison beds that will be opened
across the prison system, and I quote, ‘progressively …
over the next three years’. However, your own budget
papers from May this year confirm that total prison
numbers in this financial year alone may increase by up
to 1000 prisoners, which includes up to 500 remand
prisoners. Minister, where will these extra prisoners be
housed when the corrections system is already over
capacity?
Ms TIERNEY (Minister for Corrections) (12:24) —
It is not at capacity, Mr O’Donohue. There is absolutely
pressure on the system. We do not deny that, because
that pressure has been brought about by us introducing
tougher sentencing laws and making changes to bail
and parole. We know all of that, but the fact of the
matter is that the department and Corrections Victoria
have been working tirelessly to predict and to model
what those sorts of changes will mean in terms of beds
and other facilities and resources that are needed within
the corrections system. They feed that information
through to us on a regular basis, and they are often —
indeed very often — spoken about and discussed. We
are not flat-footed on this — not like the previous
government, which was incredibly flat-footed. They
had double and triple-bunking right through the system.
We have a plan and a strategy to make sure that we do
keep pace with the needs of the corrections system
whilst acknowledging that there has been and will be an
increase in the prison population.
Supplementary question
Mr O’DONOHUE (Eastern Victoria) (12:25) — I
note with interest the minister’s comments that the
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prison system is not full. So, Minister, if the prison
system is not full, why are the police cells overcrowded
and bursting at the seams? And we are diverting
valuable police resources to driving divisional vans all
across Victoria to find a spare place to deposit
remanded prisoners — why, Minister?
Ms TIERNEY (Minister for Corrections) (12:26) —
Again the police commissioner —
Mr O’Donohue interjected.
Ms TIERNEY — Be quiet! The police
commissioner said that there was pressure in the
system. The police cells are not at full capacity. Yes,
there has been a significant increase, but they are not at
full capacity.

Commercial fishing licences
Mr YOUNG (Northern Victoria) (12:26) — My
question today is for the Minister for Agriculture.
Minister, I have been contacted by commercial fishing
licence holders wishing to surrender their licence early
in line with the government’s wishes to buy back those
licences. Minister, has the government received similar
inquiries, and have those licence-holders been directed
to contact my office regarding legislation to allow an
early buyback?
Ms PULFORD (Minister for Agriculture)
(12:27) — I thank Mr Young for his question and his
interest in this matter. I believe Mr Ramsay has also
had similar approaches, and I have had similar
approaches. For context for members and others
watching and listening, this relates to the licence
buybacks for netting in Port Phillip and Corio bays. The
overwhelming majority of licence-holders were given
an opportunity to exit and took it up in year one of what
is an eight-year policy and program. There are two that
remain and eight that have opted to transition to line
fishing over time. So we are talking about 10 different
businesses, and they each have their unique
circumstances. As far as I am aware, there is at least
one that would like to conclude the netting part of their
business and transition to line fishing earlier. The
provisions to enable this to happen are included in the
primary industries legislation that Mr Young has
effected the delayed passage of.
Supplementary question
Mr YOUNG (Northern Victoria) (12:28) — I thank
the minister for her answer. The minister has indicated
that the primary industries legislation is the piece of
legislation needed for this to go ahead. It is pretty
obvious that the government wants this to go ahead. It
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is part of their policy set to remove these licences. But
the fact is that that primary industries bill was amended
by a decision of this house — a majority of this
house — so why is the government playing games with
it in the lower house, and in the process hurting
commercial fishermen?
Ms PULFORD (Minister for Agriculture)
(12:29) — Thanks for the opportunity to respond to
this. Mr Young knows full well why the passage of that
legislation has been delayed. It is a bill that amends 10,
11 or maybe 12 different pieces of legislation, and so
there are a range of discrete and important amendments,
many of them modest in their effect. There are changes
proposed for mobile abattoirs. There are changes
proposed for the processing of deer meat. There are
changes proposed for a range of things in a whole lot of
primary industries legislation, and I would very much
like the legislation to pass so that all of those various
different things that are included in it, those changes,
can be allowed to occur and everybody can get on with
their lives. As Mr Young knows, Mr Young sought to
amend the legislation in a way that made it very
difficult for the government to proceed to pass it, and
we are still dealing with the consequences of that.

Minister for Small Business
Ms WOOLDRIDGE (Eastern Metropolitan)
(12:30) — My question is to the Leader of the
Government. Minister, the fundraising code of conduct
states, and I quote:
A minister or parliamentary secretary or government member
should not solicit or receive direct donations.

Minister, is it still the policy of the Andrews Labor
government that no government member, regardless of
whether they are a backbencher or minister, should
solicit or receive direct donations?
Mr JENNINGS (Special Minister of State)
(12:30) — I thank Ms Wooldridge for her question.
The code of conduct in relation to ministerial guidelines
that cover this matter is very consistent with the
guidelines that were originally adopted by the Baillieu
government during their term. Their standing at the end
of the term of that government was less clear, but they
have been by and large adopted by this government.
Indeed, the matter that you have actually raised would
be a consistent thread through that code of conduct.
Supplementary question
Ms WOOLDRIDGE (Eastern Metropolitan)
(12:31) — Thank you, Minister. You did confirm back
in March 2015 that there have been no changes in

Thursday, 26 July 2018

relation to the ministerial codes of conduct, and your
answer today is consistent with that advice as well.
Therefore, Minister, when Minister Dalidakis yesterday
acknowledged in question time that he had indeed done
just that, personally approached dinner guests with an
EFTPOS machine, he admitted he had broken this
code. Can you confirm that this breach of the code of
conduct by the minister will be investigated, and if not,
why not?
Mr JENNINGS (Special Minister of State)
(12:32) — There is a recurring theme in relation to
construction that sounds plausible and sounds to be
consistent with what has been put on the public record
but is not. From the question and answer that was given
in the Parliament yesterday in relation to this matter I,
who had no prior knowledge of it, could not have
actually reached the conclusion that you have reached
in drafting your question from what I heard.
Honourable members interjecting.
Mr JENNINGS — Well, again, I do not know
whether in fact the matters as you have described them
breach it or not. I am very happy to have a conversation
with my colleague to actually ascertain what actually
happened in that matter. I am happy to have a
conversation with my colleague about it, but in fact I
am not confirming that there is an assumption that the
code has been breached and about the manner by which
that activity was undertaken.

Disability services
Dr CARLING-JENKINS (Western Metropolitan)
(12:33) — My question is for the minister representing
the Minister for Housing, Disability and Ageing.
Minister, service providers have raised concerns with
me regarding the issue of safeguards for Victorians
with disability as the state moves to the national
disability insurance scheme (NDIS). One significant
concern relates to reportable deaths of people with
disabilities while in care. Minister, the Disability
Services Commissioner is currently charged with
investigating the provision of disability services to all
Victorians who were receiving these services at the
time of their death if the death occurs up until 30 June
2019. However, from 1 July 2019 the NDIS Quality
and Safeguards Commission takes over many of the
responsibilities of the Disability Services
Commissioner. Can the minister clarify whether the
new commission will take over the investigation of
deaths of Victorians with disability, or are these
important investigations going to fall into yet another
NDIS service gap?
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Ms MIKAKOS (Minister for Families and
Children) (12:34) — I thank the member for her
question. She has asked for some very specific
information relating to additional safeguards for people
with a disability and specifically around issues to do
with the death of people with a disability. The
government and the minister responsible,
Minister Foley, have just yesterday introduced some
new legislation into the Parliament in relation to
providing additional safeguards for people with
disability as we fully transition to the NDIS. I think,
given the level of detail that the member has asked in
relation to these matters, I will refer the member’s
question to the relevant minister for a written response
and provide the member with a written response.
Supplementary question
Dr CARLING-JENKINS (Western Metropolitan)
(12:35) — I thank the minister for her answer. I
understand that this is something that the state is really
grappling with, and I understand that it is very difficult
to identify and fill these gaps in advance. Service
providers obviously are very concerned about the
significant safeguard gaps and the implications of the
new legislation, and these reportable deaths are quite
top on their list of things needing answers to. So I am
wondering: will the Minister for Housing, Disability
and Ageing sit down with these service providers
within the next month to enable providers to have these
concerns addressed directly?
Ms MIKAKOS (Minister for Families and
Children) (12:36) — I thank the member for her
supplementary question in relation to these matters.
Again, I will refer the specifics of that question to the
responsible minister, Minister Foley, and provide the
member with a written response.

QUESTIONS ON NOTICE
Answers
Mr JENNINGS (Special Minister of State)
(12:36) — There are six written responses to questions
on notice: 11 484, 11 507, 11 529, 11 551, 11 573,
12 774.

QUESTIONS WITHOUT NOTICE
Written responses
The PRESIDENT (12:36) — In respect of today’s
questions I direct written responses to Ms Dunn’s first
question, both the substantive and supplementary
questions, in two days because it was a minister in
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another place. The minister receiving that question
today was Mr Dalidakis. Ms Crozier’s second question
to Ms Mikakos, the substantive and supplementary
questions, Mr O’Donohue’s first question to
Ms Tierney, the substantive and supplementary
questions and Ms Wooldridge’s question to
Mr Jennings, the supplementary question, all of those
are one day. Finally, Dr Carling-Jenkins’s question to
Ms Mikakos, the substantive and supplementary
questions, two days.
Mr Ondarchie — On a point of order, President, I
raise a matter of a response to a question without notice
yesterday from the Minister for Small Business. He
says in his supplementary response that he stands by the
answer he gave in response to the question raised in the
house yesterday. I suspect the reason you asked him to
write to me was because the initial response was
unsatisfactory, and to simply respond that he stands by
that exact answer I find both unsatisfactory and
disrespectful to your ruling from the Chair, and I ask
you to reinstate it.
The PRESIDENT — I have had a look at the
response that was provided by the minister to
Mr Ondarchie’s supplementary question yesterday, and
I am of the view that it is not a satisfactory answer.
Therefore I do seek a further written response — one
day.

CONSTITUENCY QUESTIONS
Eastern Metropolitan Region
Ms WOOLDRIDGE (Eastern Metropolitan)
(12:38) — My question is for the Minister for Public
Transport and it relates to the historic trestle bridge in
Eltham on the Hurstbridge rail line. This bridge, built in
1902, is the only railway bridge built predominantly of
timber still in regular use in Melbourne’s metropolitan
electric railway network. The Liberal Party, through its
great candidate Nick McGowan, has declared it will
duplicate the Hurstbridge line between Greensborough
and Eltham at a cost of $307 million. It will include an
upgrade of Montmorency station and 150 additional car
parks at Eltham, Greensborough and Montmorency
stations. Mr McGowan has said that the historic trestle
bridge in Eltham will also be replicated to provide a
second track. However, a report in last week’s
Diamond Valley Leader suggested train speeds on a
section of the line have been reduced because of the
structural and track condition of the existing trestle
bridge. My question therefore is: what is the extent of
these tracks works that are being carried out, and will
the government assure commuters that the bridge is
structurally sound and safe?
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Northern Metropolitan Region

An honourable member — I can see the minister.

Mr ELASMAR (Northern Metropolitan) (12:39) —
My constituency question is for the Minister for
Tourism and Major Events, the Honourable John Eren.
The new event space at the Melbourne Convention and
Exhibition Centre has now been opened, which will see
a 25 per cent increase in event space, making this venue
the largest convention and exhibition space in Australia.
My question for the minister is: how will the expansion
of the Melbourne Convention and Exhibition Centre
deliver benefits for constituents in my region of
Northern Metropolitan?

The PRESIDENT — Yes, but the point is that I
cannot. Minister, please return to the chamber. I need to
be able to see that there is a minister in attendance.
Mr Finn, you can start from the top.

Eastern Metropolitan Region
Ms DUNN (Eastern Metropolitan) (12:39) — My
constituency question is for the Minister for Roads and
Road Safety, and it is in relation to the North East Link
Authority walking and cycling early concept maps and
a matter that was raised by the Resolve Rosanna Road
community group in that region of Eastern
Metropolitan. It highlights that the maps do not
promote improved walking and cycling connections in
line with Plan Melbourne and the 20-minute
neighbourhood concept in Rosanna. The concept maps
provide no improvements to east–west or north–south
connection across and along Rosanna Road at Rosanna.
In fact there is no consideration of Rosanna at all. The
issue at hand for the Resolve Rosanna Road group is:
can the minister provide the number of pedestrians that
cross Rosanna Road at Banyule Road and Station Road
to quantify the need for improved pedestrian safety
across Rosanna Road to access Rosanna station?

Western Metropolitan Region
Mr FINN (Western Metropolitan) (12:40) — My
constituency question is to the Minister for Roads and
Road Safety. Last week it was my very great pleasure
to welcome deputy Liberal leader, David Hodgett, to
Sunbury. Along with the next member for Sunbury,
Cassandra Marr, we announced that a Guy government
will contribute $1 million to build a multistorey car
park to be built by the Sunbury city council after we
have a change of government in November. Apart from
a former Labor MP infamously declaring, ‘There is no
parking problem in Sunbury’, the ALP has been as
quiet as the tomb on the desperate need for more
parking in Sunbury. Minister, does the government —
Mr Morris — On a point of order, President —
The PRESIDENT — I have actually checked the
same thing. The minister is at the door, but —

Mr FINN — My constituency question is to the
Minister for Roads and Road Safety. Last week it was
my very great pleasure to welcome deputy Liberal
leader, David Hodgett, to Sunbury. Along with the next
member for Sunbury, Cassandra Marr, we announced
that a Guy government will contribute $1 million to
build a multistorey car park to be built by the Sunbury
city council after we have a change of government in
November.
Apart from a former Labor MP infamously declaring,
‘There is no parking problem in Sunbury’, the ALP has
been as quiet as the tomb on the desperate need for
more parking in Sunbury. Minister, does the
government have any plans at all to listen to the
Sunbury community and actually do something to
provide more car parking in the Sunbury CBD?

Southern Metropolitan Region
Ms FITZHERBERT (Southern Metropolitan)
(12:42) — My question is to the Minister for Finance in
the other place, in his capacity as having responsibility
for WorkSafe. I have been approached by residents
with concerns about asbestos at the former 3AW site,
which is at 43 Bank Street, South Melbourne. The
building has been unused for around 10 years and is
derelict. It has been undergoing demolition since last
month, and it is regularly disturbed by intruders. There
has recently been a fire at the site, which the
Metropolitan Fire Brigade attended. There is signage
warning of asbestos but this is relatively small, in
apparently one place and well inside the boundaries of
the site at the back of the site. It is uncertain that people
entering the site from other directions or indeed at night
would actually see the notice. Residents are concerned
that first responders have regularly needed to enter this
site and may not have been aware of the asbestos.
Residents are also concerned about potential impacts on
their own health. Minister, what assurances can you
provide to residents about the safety of the site, whether
appropriate procedures have been followed, and when
all asbestos will be safely removed?

Western Victoria Region
Mr MORRIS (Western Victoria) (12:43) — My
constituency question is directed to the Minister for
Health, and it relates to the Ballarat hospital and the
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elective surgery waiting lists, which have blown out
under this present government. The former Liberal
government made a commitment to ensure that the
current ghost wing of the Ballarat hospital would be
fitted out with two operating theatres to ensure that not
only residents of Ballarat but more broadly the patients
in western Victoria received the critical care that they
urgently needed. Unfortunately this government has
failed to outfit these operating theatres, and as a result
of this we have seen a massive increase in the elective
surgery waiting lists. So the question I ask of the
minister is: will be minister act immediately to see that
these operating theatres are fitted out in the ghost wing
of the Ballarat hospital to ensure that residents of
western Victoria get the health care they desperately
need?

Northern Metropolitan Region
Mr ONDARCHIE (Northern Metropolitan)
(12:44) — My constituency question is for the Minister
for Public Transport in the other place, and it is in
regard to the Regent train station in Northern
Metropolitan Region that has been left unsatisfactory
from the work that was done there around December.
The residents have complained that the now gravel car
park is a mess. It is an eyesore for residents and because
of the upgrades there is builder’s rubbish, and because
of rain there are pools of water, and quite frankly the
gravel car park is unsatisfactory. They had expected
that the car park would be included in the Regent
station upgrade of December last year, and VicTrack
said it would consider those options for a further time.
But the reality is that that gravel car park is now almost
unusable. So I ask the minister to direct the department
to investigate the Regent station gravel car park and to
find a solution to clean up the mess that has been left
behind.

Eastern Victoria Region
Mr O’DONOHUE (Eastern Victoria) (12:45) — I
raise a constituency question for the Minister for Police,
and it relates to the opening hours of the Mooroolbark
police station. The Mooroolbark police station for many
years has been a 24 hours a day, seven days a week
police station. Under the Andrews government, that
service delivery has gradually been eroded, at first with
the station closed on night shift but with police
members in attendance. Now I learn that the police
station is no longer open on night shift. This is an
enormous concern to the Mooroolbark community,
particularly given that the number of police in the Yarra
Ranges police service area has been cut under the
Andrews government by 2.31 full-time equivalent,
while crime in the Yarra Ranges local government area
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is up 12.5 per cent under the Andrews government. The
question I have is: will the minister work with the chief
commissioner to ensure that the previous service
delivery of the Mooroolbark police station being open
24 hours a day, seven days a week is restored?

Northern Victoria Region
Ms LOVELL (Northern Victoria) (12:46) — My
constituency question is for the Minister for Health and
it relates to the recent and sudden resignation of the
CEO at Goulburn Valley Health (GV Health), Trevor
Saunders. In February it was revealed that the
department had dispatched a flying squad of
independent experts in human resources, industrial
relations and organisational culture to Goulburn Valley
Health. The reasons have remained secret by the
minister. On 8 March, I asked the minister in an
adjournment debate to make public the reason for the
visit, but as is Minister Hennessy’s form she has failed
to respond to my question of four months ago.
What we do know is that in a People Matters survey in
2016, 25 per cent of all GV Health staff who
participated reported bullying in the workplace. Now
the CEO, Mr Saunders, has resigned suddenly, leading
to speculation in our community. To clarify whether or
not there is any correlation between the visit of the
flying squad to GV Health and the sudden resignation
of Trevor Saunders as CEO I ask again that the minister
make public the reasons for the visit and release any
report, including any findings, recommendations and
conclusions from the visit. If there is no correlation, the
minister owes it to Mr Saunders to release these details
to clear his name.
The PRESIDENT — Can you rephrase that to the
extent that it says, ‘can the minister’. You have asked
for an action rather than asking a question.
Ms LOVELL — I ask again: can the minister make
public the reasons for the visit and release any report,
including any findings, recommendations and
conclusions from the visit? If there is no correlation, the
minister owes it to Mr Saunders to release these details
to clear his name.

Southern Metropolitan Region
Mr DAVIS (Southern Metropolitan) (12:48) — My
constituency question relates to rail lines that run
through my electorate of Southern Metropolitan Region
and is directed to the Minister for Public Transport. It
concerns the decline in punctuality performance on the
Alamein line, the Belgrave line, the Cranbourne line,
the Frankston line, the Lilydale line, the Pakenham line
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and indeed the Sandringham line. For example,
punctuality has declined on the Alamein line from
96.3 per cent in November 2014 to 94.4 per cent in the
most recent June figures. The Belgrave line has
declined from 93.8 per cent to 90.7 per cent; the
Cranbourne line from 92.5 per cent to 91.3 per cent; the
Frankston line from 92.1 per cent to 90.6 per cent; the
Lilydale line from 94.4 per cent to 92.2 per cent; and
the Pakenham line from 91 per cent to 88.5 per cent.
And I ask very simply: why has this punctuality
declined under her watch and what will she do to
remedy this serious decline in performance?

CORRECTIONS AMENDMENT (PAROLE)
BILL 2018
Second reading
Debate resumed.
Ms TIERNEY (Minister for Corrections) (12:49) —
I was dealing with the Charter of Human Rights and
Responsibilities in my summing up. I mentioned that
the opposition had raised the issue of the statement of
compatibility for this bill. The statement of
compatibility considers that this bill limits rights in the
charter, and that is based on European and international
jurisprudence, as noted in the Minogue High Court
decision. That is where I finished my contribution just
before question time.
Opposition members have also said that the
government should challenge the view that the bill was
incompatible with the charter and that the fact that we
did not shows that we are supposedly soft on crime.
Firstly, not only is the government introducing this bill
to ensure that any prisoner who is convicted of
murdering a police officer is subject to the toughest
parole regime but this government has strengthened
sentences for offences against emergency workers. The
standard sentence scheme, which commenced on
1 February this year, sets a standard sentence of
30 years for the murder of an emergency worker on
duty, including a police officer.
Secondly, the statement of compatibility was prepared
by reference to case law, including case law cited by
the High Court. People can differ about how human
rights are limited by the bill, but ultimately it is
irrelevant because the bill overrides the charter and the
charter has no application to the bill. The overriding of
the charter is necessary to ensure that the provisions
operate as intended so that prisoners convicted of
murdering a police officer, including Craig Minogue,
are denied parole except under the most exceptional
circumstances. We do not take this lightly. This is very
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important, and this is the course that the government
has deemed to be the best, given the circumstances.
In closing, I thank the members for their contributions
to this debate and for their cooperation in allowing this
bill to go forward this week. I look forward to further
questions being dealt with in the committee stage.
Motion agreed to.
Read second time.
Sitting suspended 12.52 p.m. until 2.03 p.m.
Committed.
Committee
Clause 1
The DEPUTY PRESIDENT — Order! Are there
any questions on clause 1?
Mr O’DONOHUE — Thank you, Deputy
President, and congratulations on your unanimous
election.
Minister, in your summation you said the High Court
decision upheld the Julian Knight legislation on
17 August 2017. Following that decision did the
government seek advice about the validity of its
legislation that the High Court subsequently held to be
invalid?
Ms TIERNEY — I am advised that the answer is
no.
Mr O’DONOHUE — Why not?
Ms TIERNEY — Because it was upheld.
Mr O’DONOHUE — That is exactly the point. It
was upheld, yet in your summation you said the private
members bill was irrelevant at the passage of your bill
because the High Court had not considered it. So in
direct response to your point in summation, why wasn’t
advice sought about the impact, if any, of the High
Court decision on 17 August 2017?
Ms TIERNEY — I will take that as a comment.
Mr O’DONOHUE — Well, it is not really a
comment, because in your summation in the
second-reading debate, Minister, you made the point
that the validity of the Knight bill had not yet been
upheld by the High Court. I am asking you: why wasn’t
advice sought about your model versus the Knight
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model after the High Court found the Knight bill was
constitutionally valid?
The DEPUTY PRESIDENT — I believe the
minister has already answered that.
Ms TIERNEY — Exactly. I have answered it.
Mr O’DONOHUE — Minister, what went wrong
with the 2016 bill?
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Mr O’DONOHUE — I beg your pardon. It is
‘confidence’ what?
Ms Shing — Comprehensive.
Mr O’DONOHUE — So, Minister, are you
satisfied that the new clause 4 will withstand any legal
challenge?
Ms TIERNEY — We are confident.

Ms TIERNEY — Simply Craig Minogue
challenged that in the High Court, and the High Court
came down with a decision. Whilst we are
disappointed, we now have a bill before us, and that
will rectify the situation.

Mr O’DONOHUE — Minister, how much
taxpayer money has been spent on external legal advice
in preparation for this bill, either in settling the
legislation or in seeking legal advice in drafting the
legislation or advice related to the legislation?

Mr O’DONOHUE — Have you identified any
deficiency in the advice you received in relation to the
2016 bill, or alternatively, were you provided advice
which the government at that time did not accept about
the validity or risk of the model you chose for the 2016
bill?

Ms TIERNEY — I will seek advice. I am advised
that the advisers do not have that information on them
at the moment, but they are prepared to provide that by
the end of today.

Ms TIERNEY — No.
Mr O’DONOHUE — I am not quite sure what that
means: no, there was no risk identified in the legal
advice, or no, we did not listen to the legal advice that
identified risk?
Ms TIERNEY — I have answered this.
Mr O’DONOHUE — You have not actually
answered the question, Minister. Minister, what
guarantees can you provide about the legal certainty of
this legislation? I particularly want to understand why,
as I described it colloquially in the second-reading
debate, you are having a bob each way with your
amendments through clause 4 while naming Minogue
and adopting the Knight test in clause 5? Why are
both —
Ms Shing interjected.
Mr O’DONOHUE — Please, Ms Shing —
The DEPUTY PRESIDENT — Order!
Mr O’DONOHUE — It is a legitimate, reasonable
question. We are having two bites of the cherry
between clause 4 and clause 5. I would appreciate the
minister’s answer as to why.
Ms TIERNEY — It is not two bites of the cherry. It
is a comprehensive bill; that is why it is mentioned
twice.

Mr O’DONOHUE — Thank you, Minister. I
appreciate that undertaking and appreciate that your
advisers are providing the information by the end of
today. Ms Crozier, Minister, raised this issue, and it
may be small in some senses but it is also, I think,
significant in others. Why have you referred to
Minogue as ‘Dr Minogue’ in your materials?
Ms TIERNEY — The fact of the matter is that he
does have a doctorate.
Mr O’DONOHUE — Minister, with the passage of
this legislation, Minogue will likely be in jail for many
years to come until that much more restrictive test can
even be considered let alone granted for a parole order,
which raises the issue of his activity through social
media. I know this has been canvassed in the house
previously through questions without notice, but are
you able to give the house any update on work the
government may be doing to bring an end to the
activity of Minogue?
Ms TIERNEY — Again I can confirm that
prisoners do not have access to internet in terms of
uploads and downloads. What I also can advise the
house is that the government has sought from Twitter
the closure of the account on the basis that the account
that is purported to be operated by him is in fact not
operated by him.
Mr O’DONOHUE — Thank you, Minister, for that
information. The opposition welcomes that
development. I take it from your answer that you are
yet to receive feedback from Twitter or that is yet to be
responded to.
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Ms TIERNEY — That is correct.
Mr O’DONOHUE — Minister, I wish to take you
now to this issue that you raised in your statement of
compatibility of cruel, inhuman, degrading treatment. If
you would just give me the licence, Minister — and the
committee — to just quote a few paragraphs of your
statement of compatibility. It says:
Cruel, inhuman, degrading treatment (s 10(b)) and
inhumane treatment (s 22(1))
Section 10(b) provides that a person must not be treated or
punished in a cruel, inhuman or degrading way. Similarly,
s 22(1) provides that all persons deprived of liberty must be
treated with humanity and with respect for the inherent
dignity of the human person.
The effect of the reforms to parole in clauses 4 and 5 is that
certain prisoners (who are serving life sentences), including
the named prisoner Craig Minogue, may remain effectively
ineligible for parole until they are either close to death or
permanently incapacitated. This may be considered to
constitute cruel, inhuman or degrading treatment, or
inhumane treatment when deprived of liberty, as the reforms
will have the effect of removing the prospect of release of
certain offenders and diminishing their possibility of
rehabilitation. While the Victorian statute book already
provides for the possibility of life in prison with no prospect
of parole, I accept that introducing restrictive constraints on
the granting of parole to certain prisoners may induce a sense
of hopelessness in an offender so as to limit the rights in
ss 10(b) and 22(1) of the Charter. I note that the plurality of
the High Court in Minogue v Victoria observed that there was
‘clear support in European and international law for the
principle that all prisoners, including those serving life
sentences, be offered the possibility of rehabilitation and the
prospect of release if that rehabilitation is possible’.

It goes on to say:
Sections 10(b) and 22(1) rights have been interpreted as being
collectively limited in circumstances where an offender
serving a life sentence is given no real prospect of release,
which may be contrary to human dignity and amount to
inhuman and degrading treatment. Constraining parole for
offenders not serving a life sentence, while not resulting in an
‘irreducible’ life sentence, may similarly be considered
‘inhuman’ through the hopelessness that serving a full
sentence may engender for that offender.
In light of the High Court decision in Minogue v Victoria, I
consider that clauses 4 and 5 of the Bill limit the rights in
ss 10(b) and 22(1) of the Charter.

I thank the committee for letting me read that into
Hansard. To me this is an important point. First of all,
Minister, that section would appear to indicate that the
government anticipates that Minogue has no prospect
of release, whereas the test that is applied in the
legislation severely limits the prospect of release but it
is a possibility at some future point pursuant to the test
that the legislation creates. What is the government’s
position on that point?
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Ms TIERNEY — This is the matter that I think you
referred to in your contribution as being potentially
around semantics, as I understand it.
Mr O’DONOHUE — But important — they are
semantics but important.
Ms TIERNEY — It is important to the point that
we all know that a person would have to be on death’s
door, and even then parole may be denied. They need to
prove that they are of no harm to the community.
Mr O’DONOHUE — Which takes me to the
broader point, really. You seem to be citing in your
statement of compatibility with some degree of
approval jurisprudence from the European Court of
Human Rights when, as I understand it, the High Court
decision that struck down your legislation referred to it
but did not adopt it as precedent because they were not
required to — they did not need to actually form a view
on that. So I am wondering why the government seems
to be referring in some detail to European court
decisions which may have significant consequences for
life sentences in the future.
Ms TIERNEY — The statement of compatibility is
based on case law, and as I said, minds differ about
how these rights are affected, but the basic point is that
the charter does not apply to the bill.
Mr O’DONOHUE — I appreciate that, Minister,
but you have raised this issue in such detail in your
statement of compatibility when there are very different
interpretations. I would put it to you that it does not
apply and the High Court did not adopt the position of
the European court, but you seem to have cited it with
authority nonetheless. If it is the government’s view, as
it appears to be through the statement of compatibility,
that life sentences are incompatible with the charter of
human rights because they are an inhumane treatment
of an offender, what consequences does that have for
future life sentence judgements of a court?
Ms TIERNEY — The main reason this was
canvassed in the statement of compatibility was to be
quite frank about the fact that there are different views
on these matters. In terms of the balance, we believe
that we do have that right, but the charter does not
prevent a court setting life sentences.
Mr O’DONOHUE — But is it the government’s
policy position that a life sentence would breach the
charter?
Ms TIERNEY — The answer is no.
Clause agreed to; clauses 2 and 3 agreed to.
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Clause 4
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Ms PENNICUIK — Yes.

Ms PENNICUIK — Thank you, Deputy President,
and I congratulate you on assuming the role of Deputy
President.

Ms TIERNEY — That is again a matter for the
adult parole board, but they do have judicial members,
as you know, on the board.

In relation to clause 4, Minister, the first question I
wanted to ask was regarding new subsections (3) and
(4) of section 74AAA, where the prisoner must apply
for parole, which is the case, I understand, for all
prisoners in any case now. There is no presumption for
parole, and the Adult Parole Board of Victoria will not
automatically start looking for parole; they need to
receive an application. Just following on from
Mr O’Donohue’s line of questioning with regard to the
European Court of Human Rights ruling and his idea of
a person not being able to be released, I just wondered
in terms of this whether the prisoners covered by this
provision could make more than one application. I am
assuming that they could make one application and if
the adult parole board said, ‘No, you cannot be released
under the provisions of 74AAA’, they could make a
further application.

Mr O’DONOHUE — Just on that, Minister, will
this form part of the changes following this legislation
being incorporated in the members manual?

Ms TIERNEY — Yes. The answer is yes.
Ms PENNICUIK — Thank you, Minister, and I am
presuming there is actually not a limit on the number of
applications, but if there is, that would be good to
clarify, I think, for the committee.
Ms TIERNEY — Okay.
Ms PENNICUIK — The other question I wanted to
ask is about new subsection (2)(a) of section 74AAA,
which is about the evidence led at trial. I think I slightly
misspoke in the second-reading debate when I talked
about admissible evidence and non-admissible
evidence. Of course once it is non-admissible, then it is
not admitted. I just wonder if you could explain how
the adult parole board would look at evidence led at a
trial. In what way would that be considered as opposed
to the reasons for the sentence or the remarks made by
the sentencing judge or the judgement? They are
slightly different categories of information.
Ms TIERNEY — Yes. The Adult Parole Board of
Victoria regulate their own processes, so they will
determine that.
Ms PENNICUIK — Thank you, Minister. Further
to that perhaps, would they be applying a different
weighting to that type of information than they would
to an appeal judgement, for example?
Ms Tierney — So what weighting would they use?

Ms TIERNEY — I will find out the locations. The
advice is that we would need to confirm that with the
adult parole board.
Mr O’DONOHUE — I would appreciate it if
perhaps the minister could provide that response with
the other information by the end of the day.
Ms TIERNEY — The answer is yes.
Ms PENNICUIK — This perhaps should have been
asked under clause 1, but it does apply to this clause. It
is a question I raised in the second-reading debate
which does concern me: whether the government is
confident that the provisions as they will be amended
by this bill would cover any prisoner who is in the
position of the named prisoner in this bill and preclude
the need for further bills that name particular prisoners.
Ms TIERNEY — Absolutely; we are very
confident.
Clause agreed to; clauses 5 to 7 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Motion agreed to.
Read third time.

ELECTORAL LEGISLATION
AMENDMENT BILL 2018
Assembly’s amendments and Council’s suggested
amendments
Message from Assembly informing Council they
had made some Council suggested amendments and
not made other suggested amendments referred to
committee:
Council’s suggested amendments 1 to 3 made:
1.

Clause 45, page 50, line 30, omit “group.” insert
‘group.”.’.
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Clause 45, page 51, line 1, omit all words and
expressions on these lines and insert—

and equipment referred to in
subparagraphs (iv) and (v);

‘(2) Before section 208 of the Electoral Act 2002
insert—

(vii) expenditure on interest
payments on loans;

“Division 1C— Administrative’.
3.

(b) the following expenditure is not
included—

Clause 45, page 51, lines 3 to 34, page 52, lines 1 to 31,
page 53, lines 1 to 33 and page 54, lines 1 to 27, omit all
words and expressions on these lines and insert—

(i)

political expenditure;

(ii) electoral expenditure;
“207G Definitions
(iii) expenditure for which an
elected member has claimed a
parliamentary allowance as a
member;

In this Division—
claimable expenditure means expenditure for
administrative expenses as determined by
the Commission, subject to the
following—

(iv) expenditure that is incurred
substantially in respect of
operations or activities
relating to the election of
members of the eligible party
to a Parliament other than the
Parliament of Victoria;

(a) the following expenditure is
included—
(i)

expenditure for the
administration or
management of the activities
of the eligible party or elected
member;

(ii) expenditure for conferences,
seminars, meetings or similar
functions at which the policies
of the eligible party or elected
member are discussed or
formulated;
(iii) expenditure in respect of the
audit of the financial accounts
of, or claims for payment or
disclosures under the Act of,
the eligible party or elected
member;
(iv) expenditure on the
remuneration of staff engaged
in the matters referred to in
subparagraphs (i) to (iii) for
the eligible party or elected
member to the extent that that
expenditure relates to the time
that the staff are engaged in
those matters;
(v) expenditure on equipment or
vehicles used by staff whilst
engaged in the matters
referred to in
subparagraphs (i) to (iii) for
the eligible party or elected
member to the extent that that
expenditure relates to use of
the equipment or vehicles by
the staff whilst engaged in
those matters;
(vi) expenditure on office
accommodation for the staff

election quarter, of a year in which a
scheduled general election period occurs,
means the quarter of that year beginning
on 1 October;
independent elected member means an
elected member who is not a member of a
registered party;
scheduled general election period means the
period commencing on 1 July in a year
that a general election under
section 61(1)(a) is to be held and ending
on the day that the general election is held
(both days inclusive).
207GA Entitlement to administrative expenditure
funding
(1) Subject to this section and section 207GB, the
following are eligible to receive an annual amount
of administrative expenditure funding as follows—
(a) for an independent elected member, an
amount of $200 000;
(b) for a registered political party, an amount
of—
(i)

$200 000 for the first elected member;
and

(ii) $70 000 for the second elected member;
and
(iii) $35 000 for each of the third to the
forty-fifth elected members.
(2) The Commission must make payments of
administrative expenditure funding under this
section quarterly in advance.
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(3) In an election quarter, the Commission must make
payments of administrative expenditure funding—
(a) in advance on a pro-rata basis for the
period—
(i)

beginning on 1 October of that year; and

(ii) ending in the day of the general election;
and
(b) in arrears on a pro-rata basis for the period—
(i)

beginning on the day after the day of the
general election; and
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(2) A request under subsection (1) must—
(a) be in the form determined by the
Commission; and
(b) in the case of a request by the registered agent
of an independent elected member, state that
the independent elected member intends to
stand for election to the Parliament of Victoria
at the general election in that year; and
(c) in the case of a request by the registered
officer of a registered political party, state—
(i)

(ii) ending on 31 December in that year.
(4) The entitlement to receive a quarterly payment of
administrative expenditure funding is to be
calculated on a pro-rata basis for—
(a) each day in the quarter that an elected
member is an independent elected member; or
(b) each day in the quarter that an elected
member is a member of a registered political
party.
(5) In a scheduled general election period—
(a) an independent elected member only has an
entitlement under subsection (1) if the
independent elected member subsequently
nominates as a candidate under section 69 and
stands for election to the Parliament of
Victoria at the general election; and
(b) a registered political party only has an
entitlement under subsection (1) in respect of
each elected member of the registered
political party who subsequently nominates as
a candidate under section 69 and stands for
election to the Parliament of Victoria at the
general election as an endorsed candidate of
that registered political party.

that all of the elected members intend to
stand for election to the Parliament of
Victoria at the general election in that
year as endorsed candidates of the
registered political party; or

(ii) if all of the elected members do not
intend to stand for election to the
Parliament of Victoria at the general
election in that year as endorsed
candidates of the registered political
party, the number of elected members
that do intend to stand for election to the
Parliament of Victoria at the general
election in that year as endorsed
candidates of the registered political
party;
(d) include an acknowledgement from the
registered officer or registered agent that
administrative expenditure funding that is not
used to incur claimable expenditure must be
repaid to the Commission; and
(e) include an acknowledgement from the
registered officer or registered agent that
administrative expenditure funding will not
be—
(i)

paid into the State campaign account; or

(ii) used to incur any of the following
expenditure—

(6) Despite subsection (3), the first payment of
administrative expenditure funding is to be—

(A) political expenditure;

(a) payable from 1 August 2018; and

(B) electoral expenditure;

(b) paid on a pro-rata basis for the period
commencing on 1 August 2018 and ending on
30 September 2018.

(C) expenditure for which an elected
member has claimed a
parliamentary allowance as a
member;

207GB Request to Commission to receive
administrative expenditure funding
(1) For the purpose of having an entitlement to receive
payments of administrative expenditure funding in
respect of a scheduled general election period, the
registered officer of a registered political party or
the registered agent of an independent elected
member must provide a request in writing to the
Commission that the registered political party or
independent elected member receive payments of
administrative expenditure funding for the period.

(D) expenditure that is incurred
substantially in respect of
operations or activities relating to
the election of members of the
eligible party to a Parliament other
than the Parliament of Victoria.
(3) For the purpose of having an entitlement to receive
payments of administrative expenditure funding in
respect of any period other than a scheduled
general election period, the registered officer of a
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registered political party or the registered agent of
an independent elected member must provide a
request in writing to the Commission that the
registered political party or independent elected
member receive payments of administrative
expenditure funding for the period.
(4) A request under subsection (3) must—
(a) be in the form determined by the
Commission; and
(b) include an acknowledgement from the
registered officer or registered agent that
administrative expenditure funding that
is not used to incur claimable
expenditure must be repaid to the
Commission; and
(c) include an acknowledgement from the
registered officer or registered agent that
administrative expenditure funding will
not be—
(i)

paid into the State campaign
account; or

(ii) used to incur any of the following
expenditure—
(A) political expenditure;
(B) electoral expenditure;
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political party must provide a new request to the
Commission under subsection (1) or (3) for the
purpose of having an entitlement to receive
payments of administrative expenditure funding in
respect of the increase in the number of elected
members.
(8) If the entitlement of a registered political party
decreases during the term of the Parliament
because the number of elected members of the
registered political party has decreased, the
registered officer of the registered political party—
(a) is not required to provide a new request
to the Commission under subsection (1)
or (3); and
(b) is required to notify the Commission,
within 28 days of the decrease in the
number of elected members occurring,
of the number of elected members of the
registered political party so as to enable
the Commission to calculate the
payment of administrative expenditure
funding in accordance with
section 207GA(4).
(9) If the entitlement of an independent elected
member decreases during the term of the
Parliament because the elected member has ceased
to be an independent elected member, the
registered agent of the independent elected
member—

(C) expenditure for which an
elected member has claimed a
parliamentary allowance as a
member;

(a) is not required to provide a new request
to the Commission under subsection (1)
or (3); and

(D) expenditure that is incurred
substantially in respect of
operations or activities
relating to the election of
members of the eligible party
to a Parliament other than the
Parliament of Victoria.

(b) is required to notify the Commission,
within 28 days of the elected member
ceasing to be an independent elected
member, that the elected member has
ceased to be an independent elected
member so as to enable the Commission
to calculate the payment of
administrative expenditure funding in
accordance with section 207GA(4).

(5) A request under subsection (3) continues in effect
until—
(a) a new request is provided under
subsection (3); or
(b) the commencement of the next
scheduled general election period.
(6) If an elected member ceases to be a member of a
registered political party and becomes an
independent elected member during the term of the
Parliament, the registered agent of the independent
elected member must provide a request to the
Commission under subsection (1) or (3) for the
purpose of having an entitlement to receive
payments of administrative expenditure funding.
(7) If the number of elected members of a registered
political party increases during the term of the
Parliament, the registered officer of the registered

(10) For the purposes of a request made under this
section before 25 November 2018—
(a) if the request is made under
subsection (1), subsection (2) applies as
if subsection (2)(e)(i) were omitted; and
(b) if the request is made under
subsection (3), subsection (4) applies as
if subsection (4)(c)(i) were omitted.
(11) For the avoidance of doubt, if a request under this
section is not provided to the Commission before a
payment of administrative expenditure funding is
due to be made by the Commission, the entitlement
to the payment of administrative expenditure
funding is not affected but the Commission cannot
make the payment until the request is provided to
the Commission.
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Australian Accounting Standards as specified in
section 334(1) of the Corporations Act.

Annual return

(1) The registered officer of a registered political party
or the registered agent of an independent elected
member must, within 16 weeks after the end of
each calendar year, provide an annual return to the
Commission that—
(a) is in the form determined by the
Commission; and
(b) specifies that the registered political
party or independent elected member
has in relation to the calendar year spent
or incurred claimable expenditure—
(i)

3323

not less than the amount of the
entitlement to administrative
expenditure funding under
section 207GA; or

(ii) less than the amount of the
entitlement to administrative
expenditure funding under
section 207GA, being the amount
specified in the annual return.
(2) An annual return under subsection (1) must be
accompanied by a declaration made by the
registered officer of the registered political party or
the registered agent of the independent elected
member providing the annual return stating that the
registered officer or registered agent has no reason
to believe that any matter stated in the annual
return is not correct.
(3) If the Commission has not been provided with an
annual return within the period specified in
subsection (1)—
(a) the registered political party or
independent elected member is to be
taken to have incurred no claimable
expenditure in relation to the calendar
year; and
(b) the registered political party or
independent elected member must repay
to the Commission in accordance with
section 207GF the total amount of
payments of administrative expenditure
funding received in relation to that
calendar year.
207GD Audit of annual return
(1) An annual return under section 207GC(1) by the
registered officer of a registered political party
must be provided to the Commission with the
certificate of a registered company auditor within
the meaning of the Corporations Act.
(2) An annual return under section 207GC(1) by the
registered agent of an independent elected member
must be provided to the Commission with the
certificate of an independent auditor advising that
the statement has been audited in accordance with

(3) A certificate under subsection (1) or (2) must state
that the auditor—
(a) was given full and free access at all
reasonable times to all accounts, records,
documents and papers relating directly
or indirectly to any matter required to be
specified in the annual return; and
(b) examined the material referred to in
paragraph (a) for the purpose of giving
the certificate; and
(c) received all information and
explanations that the auditor requested in
respect of any matter required to be
specified in the annual return; and
(d) has no reason to believe that any matter
stated in the annual return is not correct.
(4) An annual return is to be taken not to have been
provided to the Commission unless the certificate
required by this section is attached to the annual
return.
207GE Powers of Commission
(1) If the Commission is satisfied on reasonable
grounds that information provided in the annual
return or the certificate is materially incorrect, the
Commission may by notice in writing request the
auditor to provide further information as specified
in the notice within 14 days of the date of the
notice.
(2) If the auditor fails to provide the requested
information, the Commission may by notice in
writing request the registered officer of the
registered political party or the registered agent of
the independent elected member to provide further
information as specified in the notice within
14 days of the date of the notice.
(3) If the registered officer of the registered political
party or the registered agent of the independent
elected member fails to provide the requested
information, the Commission may—
(a) withhold any payment under
section 207GA until the requested
information is provided; or
(b) if a payment has already been made
under section 207GA, recover the
payment under section 207GF.
207GF Recovery of administrative expenditure funding
(1) If a registered political party or an independent
elected member has received a payment of
administrative expenditure funding in respect of
any quarter that exceeds the entitlement at the end
of that quarter as a result of being calculated on a
pro-rata basis under section 207GA or for any

ELECTORAL LEGISLATION AMENDMENT BILL 2018
3324

COUNCIL
other reason, an amount equal to the excess must
be—
(a) deducted by the Commission from any
amount of administrative expenditure
funding payable to the registered
political party or the independent elected
member in respect of any subsequent
quarter; or
(b) if the Commission makes a request in
writing to the registered officer of the
registered political party or the registered
agent of the independent elected
member, repaid to the Commission
within the period specified in the
request.
(2) If the total amount of the payments of
administrative expenditure funding received in
respect of a calendar year by a registered political
party or an independent elected member is greater
than the amount of claimable expenditure specified
in the annual return in respect of that calendar year,
an amount equal to the excess must be—
(a) deducted by the Commission from any
amount of administrative expenditure
funding payable to the registered
political party or the independent elected
member in respect of any subsequent
quarter; or
(b) if the Commission makes a request in
writing to the registered officer of the
registered political party or the registered
agent of the independent elected
member, repaid to the Commission
within the period specified in the
request; or
(c) if the registered political party or
independent elected member is not
entitled to receive payments of
administrative expenditure funding in
the subsequent quarter, repaid to the
Commission within 60 days of the date
of the notice requesting the payment.
(3) If a registered political party has received any
payments of administrative expenditure funding in
respect of a scheduled general election period and
some or all of the elected members of the
registered political party did not stand for election
to the Parliament of Victoria at the general election
as an endorsed candidate of that registered political
party, the total amount of payments of
administrative expenditure funding in the
scheduled general election period in respect of the
elected members who did not stand must be repaid
to the Commission by the registered political party
within 60 days of the end of the calendar year in
which the payments of administrative expenditure
funding were made.
(4) If an independent elected member has received any
payments of administrative expenditure funding in
respect of a scheduled general election period and

Thursday, 26 July 2018
the independent elected member did not stand for
election to the Parliament of Victoria at the general
election, the total amount of payments of
administrative expenditure funding in the
scheduled general election period in respect of the
independent elected member must be repaid to the
Commission by the former independent elected
member within 60 days of the end of the calendar
year in which the payments of administrative
expenditure funding were made.
(5) If the registered political party, independent elected
member or former independent elected member
does not repay any amount required to be repaid to
the Commission under this section, the
Commission may recover the amount as a debt due
to the State in a court of competent jurisdiction.
207GG Prohibition on the payment or use of
administrative expenditure funding
(1) The registered officer of a registered political party
or the registered agent of an independent elected
member must ensure that any payment of
administrative expenditure funding received on or
after 25 November 2018 is not paid into the State
campaign account.
(2) The registered officer of a registered political party
or the registered agent of an independent elected
member must ensure that any payment of
administrative expenditure funding received by the
registered political party or the independent elected
member is not used to incur any of the following
expenditure—
(a) political expenditure;
(b) electoral expenditure;
(c) expenditure for which an elected
member has claimed a parliamentary
allowance as a member;
(d) expenditure that is incurred substantially
in respect of operations or activities
relating to the election of members of
the eligible party to a Parliament other
than the Parliament of Victoria.
(3) If the Commission becomes aware that a payment
of administrative expenditure funding has been
paid or used in contravention of subsection (1) or
(2), the Commission must notify the registered
officer of the registered political party or the
registered agent of the independent elected member
that the registered political party or the independent
elected member must pay a penalty equal to
200 per cent of the amount paid or used in
contravention of subsection (1) or (2) to the
Commission within 60 days of the date of the
notice.
(4) If the registered political party or the independent
elected member does not pay the amount specified
under subsection (3), the Commission may—
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(a) deduct the amount from any amount of
administrative expenditure funding
payable to the registered political party
or the independent elected member in
respect of any subsequent quarter; or

(a) the sum of $1.00 for each first
preference vote given for a
candidate who was endorsed by the
registered political party at the
previous general election; or

(b) if the registered political party or
independent elected member is not
entitled to receive payments of
administrative expenditure funding in
the subsequent quarter, recover the
amount as a debt due to the State in a
court of competent jurisdiction.”.

(b) $25 000.

Council’s suggested amendments 4 to 6 not made:
4.

Clause 45, page 53, line 25, omit “paid into the State
campaign account or”.

5.

Clause 45, page 54, line 24, after this line insert—
“(12)In this section, election quarter, of a year in
which a general election is held, means the
quarter of that year beginning on 1 October.”.

6.

Clause 45, page 54, line 27, after this line insert—
‘(3) In section 207G(6) of the Electoral Act 2002,
after “not” insert “paid into the State
campaign account or”.’.

Council’s suggested amendments 7 to 14 made:
7.

Clause 46, page 55, line 8, after “Division” insert “1C
or”.

8.

Clause 50, page 57, line 18, after this line insert—
‘(3) In section 211(3) of the Electoral Act 2002,
after “the election” insert “or the candidate is
elected at the election”.’.
NEW CLAUSE

9.
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Insert the following New Clause to follow clause 53—

(3) A registered political party is an eligible
registered political party if—
(a) the registered political party has
been a registered political party for
the whole of the calendar year; and
(b) the registered officer of the
registered political party did not
receive a payment under
section 212(3) in respect of any
election during the calendar year or
the previous general election; and
(c) the registered political party was
not entitled to receive a payment of
administrative expenditure funding
under section 207G during the
calendar year; and
(d) the Commission is satisfied that the
registered political party operates
as a genuine political party; and
(e) the registered officer of the
registered political party has
complied with subsection (4).
(4) For the purpose of having an entitlement
under subsection (2), the registered officer
of the registered political party must,
within 20 weeks of the end of the calendar
year, provide to the Commission a
statement, in the form approved by the
Commission, specifying that the registered
political party has spent or incurred policy
development expenditure in relation to the
calendar year—

‘CC New Division 2A inserted in Part 12
After Division 2 of Part 12 of the Electoral Act 2002
insert—
“Division 2A— Policy development
funding

(a) not less than the amount of the
entitlement under subsection (2); or
(b) less than the amount of the
entitlement under subsection (2),
being the amount specified in the
statement.

215A Policy development funding
(1) The Commission must make payments of
policy development funding to eligible
registered political parties to reimburse costs
relating to policy development in
accordance with this section.

(5) For the purposes of subsection (4), policy
development expenditure means
expenditure as determined from time to time
by the Commission but does not include
political expenditure or electoral
expenditure.

(2) An eligible registered political party is
entitled to an annual payment of policy
development funding equal to the greater
of—

(6) The registered officer of the registered
political party must ensure that any payment
received from the Commission under this
section is not—
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(a) paid into the State campaign
account; or
(b) used for electoral expenditure.

proceedings to recover the payment
under section 215D(4).
215D Making of payments
(1) An amount is only payable if the statement
required to be provided to the Commission
has been provided to the Commission.

215B Audit of statement
(1) A statement under section 215A(4) must be
provided to the Commission with the
certificate of a registered company auditor
within the meaning of the Corporations Act.

(2) The amount payable is—
(a) if the statement specifies that not
less than the entitlement has been
spent or incurred, the whole of the
entitlement; or

(2) A certificate under subsection (1) must state
that the auditor—
(a) was given full and free access at all
reasonable times to all accounts,
records, documents and papers
relating directly or indirectly to any
matter required to be specified in
the statement; and

(b) if the statement specifies that an
amount that is less than the
entitlement has been spent or
incurred, an amount equal to the
amount specified in the statement.

(b) examined the material referred to in
paragraph (a) for the purpose of
giving the certificate; and

(3) If an amount is payable under section 215A,
the Commission must make the payment to
the registered officer of the registered
political party within 30 days after the
Commission has been provided the
statement.

(c) received all information and
explanations that the auditor
requested in respect of any matter
required to be specified in the
statement; and

(4) If a payment is made and the recipient is not
entitled to receive the whole or a part of the
amount paid, that amount or that part of that
amount may be recovered by the
Commission as a debt due to the State by
action against the person in a court of
competent jurisdiction.”.’.

(d) has no reason to believe that any
matter stated in the statement is not
correct.
(3) A statement is to be taken not to have been
provided to the Commission unless the
certificate required by this section is
attached to the statement.
215C Powers of Commission
(1) If the Commission is satisfied on reasonable
grounds that information provided in the
statement or the certificate is materially
incorrect, the Commission may by notice in
writing request the auditor to provide further
information as specified in the notice within
14 days of the date of the notice.
(2) If the auditor fails to provide the requested
information, the Commission may by notice
in writing request the registered officer of
the registered political party to provide
further information as specified in the notice
within 14 days of the date of the notice.
(3) If the registered officer of the registered
political party fails to provide the requested
information, the Commission may—
(a) withhold any payment under
section 215A until the requested
information is provided; or
(b) if a payment has already been made
under section 215A, take

10. Clause 55, page 80, line 10, after “return” insert
“provided under this Division”.
11. Clause 55, page 81, omit items 4 to 8 of the TABLE and
insert—
“4

Section 207GA(1)(a)— $200 000

5

Section 207GA(1)(b)(i)— $200 000

6

Section 207GA(1)(b)(ii)— $70 000

7

Section 207GA(1)(b)(iii)— $35 000”.

12. Clause 55, page 81, after item 10 of the TABLE insert—
“10A Section 215A(2)(a)— $1.00
10B Section 215A(2)(b)— $25 000”.
13. Clause 63, page 87, lines 13 to 30, omit all words and
expressions on these lines and insert—
‘(2) Without limiting the generality of
subsection (1), the following are entitled to be
provided with one Parliamentary adviser—
(a) each independent elected member of the
Parliament of Victoria;
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(b) the Leader of any party represented in
the Parliament of Victoria which is not a
party forming Government and which
has only one elected member.
(2A) Without limiting the generality of
subsection (1), the Leader of any party
represented in the Parliament of Victoria
which is not a party forming Government and
which has more than one elected member but
less than 6 elected members, is entitled to be
provided with—
(a) 2 Parliamentary advisers; and
(b) one Parliamentary adviser for each
2 elected members of the party.
(2B) Without limiting the generality of
subsection (1), the Leader of any party
represented in the Parliament of Victoria
which is not a party forming Government and
which has more than 5 elected members but
less than 12 elected members, is entitled to be
provided with—
(a) one Parliamentary adviser; and

(b) the candidate that is declared elected at
the election and is an elected member of
a party represented in the Parliament of
Victoria or an independent elected
member of the Parliament of
Victoria.”.’.
14. Clause 63, page 88, line 8, lines 4 to 9, omit all words
and expressions on these lines and insert—
‘candidate has the same meaning as it has in
section 3 of the Electoral Act 2002;
elected member has the same meaning as it has in
section 206(1) of the Electoral Act 2002;
general election has the same meaning as it has in
section 3 of the Electoral Act 2002;
independent elected member has the same
meaning as it has in section 207G of the Electoral
Act 2002;
party has the same meaning as registered political
party has in section 3 of the Electoral Act
2002.”.’.

Committed.

(b) one Parliamentary adviser for each
2 elected members of the party.
(2C) Without limiting the generality of
subsection (1), the Leader of any party
represented in the Parliament of Victoria
which is not a party forming Government and
which has more than 11 elected members, is
entitled to be provided with one
Parliamentary adviser for each 2 elected
members of the party.
(2D) For the purposes of determining the
entitlement under subsections (2), (2A), (2B)
and (2C)—
(a) the number of elected members of a
party represented in the Parliament of
Victoria; and
(b) the number of independent elected
members of the Parliament of Victoria—
is to be determined as at the date that the
result of the general election at which the
members are elected is declared by the
Commission under section 121 of the
Electoral Act 2002.
(2E) The entitlement determined under
subsection (2D) is to be recalculated as at the
date that the result of an election, other than a
general election, is declared by the
Commission under section 121 of the
Electoral Act 2002 only in relation to—
(a) the elected member who held the seat
that became vacant and resulted in the
holding of the election; and

Committee
Resumed from 24 July.
Postponed clause 45 further discussed.
The DEPUTY PRESIDENT — Clause 45 was
postponed. The committee now has to deal with
postponed clause 45, to which amendments were
suggested by the Council. The Assembly have notified
by message that they have made the Council’s
suggested amendments 1 to 3 to this clause. They have
not made the Council’s suggested amendments 4 to 6 to
this clause. I note that the Council had agreed to other
amendments to this clause before it was postponed. The
question therefore is:
That clause 45, as amended by the Assembly on the
suggestion of the Council and as amended by the Council,
stand part of the bill.

Committee divided on amended clause:
Ayes, 22
Bourman, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Gepp, Mr (Teller)
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
Mulino, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Ratnam, Dr
Shing, Ms
Somyurek, Mr
Springle, Ms
Symes, Ms
Tierney, Ms
Truong, Ms
Young, Mr (Teller)
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Amended clause agreed to.

Mr RICH-PHILLIPS — Clause 50 is the clause
which increases the electoral funding from the current
$1.20 per vote indexed up to $6 for an Assembly vote
and $3 for a Council vote. It is one of the fundamental
clauses of this bill in terms of the financial impact it
has. It was subject to an amendment but the house has
not voted on the substance of that clause, so I can
advise that the coalition will oppose this clause in its
amended form as we do not support that substantial
increase in public electoral funding.

Postponed clause 46

Committee divided on amended clause:

Noes, 18
Atkinson, Mr
Bath, Ms
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Morris, Mr
O’Donohue, Mr (Teller)
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Purcell, Mr (Teller)
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

The DEPUTY PRESIDENT — The committee
now has to deal with postponed clause 46, to which an
amendment was suggested by the Council. The
Assembly have notified by message that they have
made the Council’s suggested amendment 7 to this
clause. The question therefore is:
That clause 46, as amended by the Assembly on the
suggestion of the Council, stand part of the bill.

Committee divided on amended clause:

Ayes, 22
Bourman, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Gepp, Mr
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
Mulino, Mr (Teller)

Noes, 18

Ayes, 22
Bourman, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Gepp, Mr
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms
Mulino, Mr

Patten, Ms (Teller)
Pennicuik, Ms
Pulford, Ms
Ratnam, Dr
Shing, Ms
Somyurek, Mr
Springle, Ms
Symes, Ms
Tierney, Ms
Truong, Ms (Teller)
Young, Mr

Noes, 18
Atkinson, Mr
Bath, Ms (Teller)
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr (Teller)
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Amended clause agreed to.
Postponed clause 50
The DEPUTY PRESIDENT — The committee
now has to deal with postponed clause 50, to which an
amendment was suggested by the Council. The
Assembly have notified by message that they have
made the Council’s suggested amendment 8 to this
clause. Before I put the clause to the test, are there any
questions?

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Ratnam, Dr (Teller)
Shing, Ms
Somyurek, Mr
Springle, Ms
Symes, Ms
Tierney, Ms
Truong, Ms
Young, Mr

Atkinson, Mr
Bath, Ms
Carling-Jenkins, Dr (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr (Teller)
Peulich, Mrs
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Amended clause agreed to.
Postponed new clause
The DEPUTY PRESIDENT — We move to the
postponed new clause to follow clause 53, to which an
amendment was suggested by the Council. The
Assembly have notified by message that they have
made the Council’s suggested amendment 9.
Mr RICH-PHILLIPS — I think the new clause
you are referring to was the clause which creates the
new policy development funding entitlement. This is a
provision that the coalition does not support. This is
funding which will be provided to effectively any
registered political party, whether they contest an
election or not and provided they have been a registered
party for all of the calendar year. If you reflect back on
the parties that were registered at the time of the 2014
election, there were a number of parties registered, and
one that comes to mind was the Basics Rock’n’Roll
Party, which arguably had a nebulous purpose in being
a registered political party. Nonetheless, under this
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provision, notwithstanding the fact that they do not
contest an election, they will be entitled to a minimum
$25 000 of funding per year — $100 000 over the
four-year electoral cycle. We think the risk of people
registering parties simply as a joke, such as the
Rock’n’Roll Party in 2014, and those people being
rewarded with public funding, whether they contest an
election or not, is not appropriate, so we do not support
the insertion of this new policy funding model and
accordingly will oppose the new clause which has been
inserted by the Assembly.
The DEPUTY PRESIDENT — Members, the
question is:
That the new clause to follow clause 53, as amended by the
Assembly on the suggestion of the Council, stand part of the
bill.

Committee divided on amended new clause:
Ayes, 22
Bourman, Mr
Dalidakis, Mr (Teller)
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Gepp, Mr
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms (Teller)
Mulino, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Ratnam, Dr
Shing, Ms
Somyurek, Mr
Springle, Ms
Symes, Ms
Tierney, Ms
Truong, Ms
Young, Mr

Noes, 18
Atkinson, Mr
Bath, Ms
Carling-Jenkins, Dr
Crozier, Ms
Dalla-Riva, Mr (Teller)
Davis, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Morris, Mr (Teller)
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Amended new clause agreed to.
Postponed clause 55
The DEPUTY PRESIDENT — Now the
committee has to deal with postponed clause 55, to
which amendments were suggested by the Council. The
Assembly have notified by message that they have
made the Council’s suggested amendments 10 to 12 to
this clause. I note that the Council had agreed to the
other amendments to this clause before it was
postponed. The question therefore is:
That clause 55, as amended by the Assembly on the
suggestion of the Council and as amended by the Council,
stand part of the bill.
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Amended clause agreed to.
Postponed clause 63
The DEPUTY PRESIDENT — The committee
now has to deal with postponed clause 63, to which
amendments were suggested by the Council. The
Assembly have notified by message that they have
made the Council’s suggested amendments 13 and 14
to this clause. The question therefore is:
That clause 63, as amended by the Assembly on the
suggestion of the Council, stand part of the bill.

Amended clause agreed to.
Suggested amendments and amendments reported
to house.
Report adopted.
Third reading
Mr JENNINGS (Special Minister of State)
(15:06) — I move:
That the bill be now read a third time.

The PRESIDENT — Mr Rich-Phillips, do you
intend to speak on the third reading?
Mr Rich-Phillips — I do, President.
The PRESIDENT — I thank Mr Rich-Phillips for
giving me an indication earlier that this may be the
case. In that context I think I need to provide a ruling,
because this is something that we have not done in
recent times, certainly. The guidance that I wish to put
to the house in regard to the third-reading debate time
limits is this: it is unusual for the Council to conduct
substantial debate on the third-reading stage beyond
statements from a minister who has carriage of the bill
acknowledging the work of the members and staff.
However, as members may wish to rise to make
contributions in the third-reading stage of a bill, I have
to first offer some guidance about the conduct of
third-reading debates, particularly in relation to time
limits and the content of such a debate.
I note that the standing orders are silent on time limits
for third-reading debates. Earlier standing orders,
before the changes were made in late 2006, provided
limits for all government business matters. These time
limits did not specify what stage of a bill they applied
to; therefore we presume these limits applied to any bill
stage and to government motions. Previous
third-reading debates in the Council and practices in
other places and jurisdictions suggest that contributions
to the third-reading debate should be brief. Guided by
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these precedents and in the absence of clear guidance in
our current standing orders, time limits for this
third-reading debate should not exceed those set for
government business under standing order 5.06, which
are consistent with second-reading contributions
specified in the standing orders, in my view.
I wish to remind members of the appropriate content of
a third-reading debate. Previous rulings from the Chair
have stated that during the third-reading stage members
are not permitted to continue debate on the bill or refute
matters. They are also not allowed to introduce new
material or raise matters previously discussed or
included in the second-reading debate or committee
stage. Previous rulings have clarified that during the
third-reading debate a member should only state any
objections to the bill and not argue them at length.
Further, members may only speak on the bill’s content
as a means of reviewing the bill in its final form after
the second-reading and committee stages.
In this instance, as the bill has been significantly
amended in the Assembly prior to being returned to this
house and subsequently amended during the most
recent committee stage in this house, it is reasonable
that members may wish to address the bill’s finalised
contents. However, contributions should still only
address the changed contents of the bill and not
introduce new material or revisit matters that have been
previously covered during the course of the debate on
the bill, and they should remain within the time limits
that we have addressed — those set for government
business in this place in our existing standing orders.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) (15:11) — President, thank you for your
guidance on matters of debate on the third reading. It is
not my intention to speak at length on the third reading,
although the Leader of the Government seems to be
inviting me to. The reason that I am taking the unusual
step of making a contribution on the third reading of
this bill is because the bill we are now dealing with is a
bill which is radically different to the bill which was
introduced and considered in the second-reading stage
in this house back in June. It is worth putting on record
that when the bill came into this place and we
commenced debate on the second reading in June, there
were a number of parties in this place, and the
Liberal-National coalition was one, who had the view
that the bill should be opposed. At that point in time
there were a number of other parties in this house that
had the view that the bill should be opposed.
We have seen since the bill came to this place for
second reading that there have been numerous
amendments introduced by the government. As always,
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there are amendments from third parties in this house,
and there was an amendment that I proposed to the bill
in relation to conduct at polling places following what
happened in the 2014 election here in Victoria. That
amendment to create new criminal offences around
intimidating polling workers — people handing out
how-to-vote cards, that is — at polling places was
supported by this house and will go back to the other
house. There were some other amendments circulated
by other third parties in this place. But what we have
seen is a substantial number of government
amendments introduced, which this house started to
deal with during the committee stage in June, and then
we saw on Tuesday a number of those amendments
from the government supplanted with another set of
amendments from the government.
What we have now on the third reading is a bill that is
radically different. We have a bill which at its heart,
under the pretence of reforming donation laws, actually
introduces an unprecedented level of public funding for
Victorian political parties. This is at a time when
members of the Victorian community are under
substantial financial stress. Household budgets are
under substantial financial stress.
We had a model introduced earlier this year, which
in toto would have provided to political parties over the
next four-year electoral cycle approximately
$53.9 million in a mix of existing electoral funding
entitlements under the current model; new electoral
funding entitlements, being the $6 per Assembly vote,
$3 per Council vote model; some administrative
funding in respect of sitting members of Parliament;
and a mechanism by which some of that administrative
funding would be prepaid prior to the coming election
in November. But since that original model came to the
Parliament we have seen radical changes, and we have
seen an expansion of the amount of funding in toto
which will now go to political parties — an additional
$1.5 million on rough calculation, based on the 2014
election results and assuming there have been some
movements between parties and Independents and the
like since that election.
Putting aside those by-elections, based on the general
election results of 2014 the model the Council is now
looking at sees even more funds go to political
parties — roughly $55.5 million. We have seen a model
evolve from the proposed model of electoral funding,
which now sees the floor for electoral funding removed
for sitting members of Parliament, which was not part
of the concept originally introduced to the house in the
bill from the Assembly earlier this year. That has the
effect of impacting both the section 211 funding, being
the current model, and also the
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section 211(2A) funding, being the new $3-$6 model,
and we have seen radical changes to the administrative
funding model.
As members will recall, when the bill arrived in this
place the government was proposing that political
parties and Independent members would receive
$40 000 per year per elected member. What we now
have before the house is a model which delivers
$200 000 for the first member of Parliament, $70 000
for the second member of Parliament and $35 000 for
third and subsequent members of Parliament up to 45.
We have also seen the introduction since the first
consideration of this bill of a whole new structure of
so-called policy development funding, which allocates
$1 for a first preference vote to each registered political
party that was registered for 12 calendar months in the
year prior to funding being paid or a minimum of
$25 000. I referred briefly before to the currently
deregistered Rock’n’Roll Party. Even though that party
understandably bombed at the last election — received
very few votes — if it were still registered, under this
model it would be entitled to receive $25 000 a year for
each of the four years of an electoral cycle, and we will
see that model introduced for all registered parties
whether they contest the election or not.
One of the interesting and perhaps perverse changes
which have come about as a result of the way in which
this bill has evolved over the last couple of months is
that the minor parties in this place, which would have
been eligible to receive policy development funding
because they were not recipients of electoral funding —
having not achieved the 4 per cent minimum under the
existing electoral funding model — will no longer be
eligible for policy development funding. It is interesting
to reflect that those parties, which in some cases are
represented in this house, would have received several
hundred thousand dollars of policy development
funding but because of the removal of the 4 per cent
base level for electoral funding they will now, based on
their 2014 results, receive tens of thousands of dollars
of electoral funding and not receive hundreds of
thousands of dollars of policy funding. That is an
interesting reflection on the way in which the bill has
evolved over the course of multiple sets of amendments
from the government in order to get support in this
house. We have seen quite piecemeal changes, such as
the removal of that 4 per cent baseline for elected
members of Parliament, and the way in which that, in
that example of the policy development funding, has a
perhaps perverse outcome versus the original intention
with respect to policy development funding.
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The changes in this bill are not related only to funding
and the fact that we now see a bill which will require
some $55.5 million of public money to support political
parties over the next four years. We have also seen this
bill change in respect of the introduction of an
electronic voting trial for certain cohorts of voters. That
is something that the coalition is happy to support on a
trial basis, but it is a radical departure from what was
originally introduced to this house. It was a radical
departure introduced by way of amendment very
quickly without a lot of in-depth policy consideration in
order to get an outcome and the passage of the bill
through this house.
We saw some quite radical changes introduced with
respect to postal voting as it will apply to the 2018
election. Again, that was not something which was the
government’s policy consideration in bringing the bill
forward to the Parliament in May or June. But we now
have dropped in by way of amendment at the last
minute a framework which completely changes the way
in which postal voting applications are handled by the
electoral commission, and it has the perverse effect in
seeking to exclude political parties from the processing
of postal vote applications of in fact introducing a
model where the personal information of any person
who applies for a postal vote will be distributed far and
wide.
In fact under the existing model a postal voter would
typically submit their application for a postal vote via
their preferred political party, who would then submit it
to the Victorian Electoral Commission (VEC) and the
postal vote would come back. Under the model that
came in by way of amendment at the last minute back
in June, the application will be directly to the VEC.
However, the flip side is that the details of that elector
will be distributed to any Independent candidate in the
seat where the elector is enrolled, but more significantly
will be provided at the earliest possible opportunity
under the bill to any registered political party. Now that
will be whether that registered political party is running
at the election or not, and again you have the example
of the Rock’n’Roll Party from last time. It would not
need to run any candidates at the election and it would
still receive a list of everybody, with names and
addresses, that had applied for a postal vote.
If you look at the current list of registered political
parties we have the Animal Justice Party, Australian
Conservatives, Australian Country Party, Australian
Labor Party, Democratic Labour Party, Derryn Hinch’s
Justice Party, Health Australia Party, Liberal
Democratic Party, Liberal Party, National Party,
Pauline Hanson’s One Nation, Reason Victoria,
Shooters, Fishers and Farmers Party, Socialist Alliance
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(Victoria), Sustainable Australia, The Australian
Greens, Transport Matters Party, Victorian Socialists,
Voluntary Euthanasia Party and Vote 1 Local Jobs. All
of those parties will receive the information about every
postal voter, whether the party is running a candidate in
the seat in question and whether the party is running at
the election at all. I do not think it is appropriate, and
this side of the house does not think it is appropriate,
that the Socialist —
Mr Jennings interjected.
Mr RICH-PHILLIPS — Mr Jennings says that is
not right. We did discuss this in committee. Any
political party, whether it is running in the seat or not,
has access to the information. You can have a party
running in the seat of Cranbourne that will be told who
the postal voters are in the seat of Mildura, and we do
not believe that is appropriate. This is opening up, as
we discussed at the time in the committee debate,
personal information. And you reflect on the reason
people apply for postal votes; they are going to be away
or they are infirm. That information, the fact that they
are postal voters and most likely in those
circumstances, will be supplied to a whole raft of
political parties in a way that it is not currently, and that
is a substantial departure from the original bill and the
original intent of the bill as discussed throughout the
committee stage.
We have also seen major changes to the way in which
this framework works and the commencement of this
framework, because with amendments to clause 2,
which were dealt with in committee and the suggested
amendments dealt with today, we have seen shifts in
the period in which major elements of this framework
come into effect — obligations with respect to
donations, obligations with respect to disclosure — yet
we are also seeing the funding flow which is meant to
be paired to those obligations continue to flow
pre-election, with many of the obligations delayed to
post-election, which is a very fundamental shift in what
we are dealing with today versus what we were dealing
with when the bill was first introduced.
One of the big impacts this bill has, and again there is a
change — not a substantial change, but a change —
between the original bill and the bill we are now
looking at in the third reading, is the impact on new
parties. The bill as amended now provides that parties
have until 115 days before the election in which to
apply for registration. One hundred and fifteen days
before the election is next Wednesday. With the
passage of this bill today, any party seeking to
participate in the 2018 election has until next
Wednesday to lodge their registration. That is a slight

Thursday, 26 July 2018

shift by way of amendment because of the delayed
commencement of this bill. It is worth noting that there
are parties represented in this Parliament, represented in
this house, which did not become registered parties
before the 2014 election until much closer to that
election. This provision, which some members of this
place are voting for today, had it applied in 2014, would
have in fact excluded them from this Parliament. It is
worth putting in context that people who might think
they are standing up for the rights of minor parties are
in fact removing rights from new parties, which they
themselves were the beneficiaries of.
This is not just about the issue of funding and the
allocation of taxpayers money to political parties. It also
goes to some fundamental issues around the operation
of our electoral system. I said at the outset I do not
intend to speak at length on the third reading. It is
unusual to make a contribution on the third reading, and
I do it for one reason and one reason only, and that is
that the bill we are now dealing with is radically
different to the bill we first considered in this house —
before we saw the raft of amendments from the Leader
of the Government in June, which were replaced with
another raft of amendments on Tuesday when this bill
came before the house. But our fundamental position
has not changed. This bill inappropriately, in the view
of the coalition, allocates more than $55 million to
political parties over the next election cycle by way of a
number of streams of funding. At a time when
Victorian families are under increasing financial
pressure, we do not believe that that is appropriate.
The fact that the structure of that funding has changed
between the first iteration of this bill and the current
iteration, which sees small parties which originally
opposed this bill become beneficiaries of this bill, does
not change what was fundamentally wrong with the
bill. The allocation of $55 million of taxpayers money
for political parties over a four-year cycle is
inappropriate. It is not consistent with the expectations
of the Victorian community, and I would urge members
of this house in voting on the third reading of this bill to
act in the interests of Victorians, not in their own
personal and party-political interests, and oppose this
bill.
Ms PATTEN (Northern Metropolitan) (15:27) — I
would like to take the opportunity of speaking in the
third-reading debate of the Electoral Legislation
Amendment Bill 2018. I do find it somewhat surprising
to think that the coalition has been so morally opposed
and adamant about their opposition to this bill when
there was no doubt that there was complete support from
the coalition for the increase in funding to their parties.
One only has to read the second-reading speeches in the
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other house to gather that. In fact from a small party
perspective I actually felt that we were completely
locked out from any discussion of the development of
this legislation. I truly think we were locked out of it,
because there was no need for our vote on this until, at
some surprising moment, the coalition changed their
position and all of a sudden opposed this bill.
I do not apologise in this third-reading debate that we do
have development funding for parties, that we do move
to electronic voting for vision-impaired people and that
we will move to the capping of electoral spending. I
make no apologies that those changes have happened
during the process of this legislation going through this
house, because the minor parties actually had an
opportunity to have some influence on this legislation.
I have been pilloried outside this place for somehow
benefiting financially from these changes. I can tell you
my party does not benefit from these changes, but I think
what we have managed to amend in this legislation does
make it fairer. I know Mr Rich-Phillips was making great
fun of the Basics Rock’n’Roll Party. I happen to know
the Rock’n’Roll Party and I happen to know their
policies, and I fully appreciate the work they wanted to
do on improving the arts community in Victoria and
improving Indigenous rights in Victoria. They actually
had quite a suite of policies, and I think a small amount
of money for small developing parties to work on
policies is to the benefit of our community, not to the
detriment.
To think that in the 21st century we are going to
continue with a duopoly of major parties is not
understanding the will of the electorate. It is not
understanding that the will of the electorate is not to
continue this duopoly and is not to continue providing
taxpayer funding to a duopoly, but it is actually to
create a fairer system. I think during the committee
stage and during this process, where I agree there have
been a number of amendments made, we have got to
the point where we may actually see electoral capping.
We may actually see a saving in money. I would hope
that in the review of this, when the minister must
consider the capping of spending on elections, we will
actually see less money being spent on elections — less
money from the community but also less money from
the taxpayer being spent on elections. That is my true
wish, and that was certainly my goal in negotiating to
see this bill come to fruition.
We see development funding for small parties in other
jurisdictions, and it is not to the detriment of democracy,
I can assure you. New South Wales, New Zealand and
many countries in Europe allow for the funding of
developing parties. I see nothing wrong with that.
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Why should the taxpayer pay millions of dollars, as they
currently do, to the Labor Party and the Liberal Party and
not encourage small parties to start developing, small
organisations to start getting political and small
organisations like me to start developing policy and to
play a role in our democratic process? I was speaking to
a homeless person on the street just this afternoon who
congratulated me on the work that the Reason Party had
been able to bring to this house. I do not apologise for
requesting, if there is going to be electoral funding and
taxpayer electoral funding, that small parties are
recognised in that and recognised for the important role
that they can play in representing the community and the
diversity of the community.
I support this bill, as I have throughout this debate. I have
certainly heard many phone calls on talkback radio
suggesting that I have sold myself out. I can assure
everyone in this house and assure anyone listening that I
am far more expensive than that. I did this because I had
the opportunity to bring in the notion, the hope and the
aspiration that we will actually see a cap on electoral
spending, we will see electronic voting for
vision-impaired people, we will see electronic voting
being developed in this state and we will see
development funding for small parties. I commend the
third reading.
Mr JENNINGS (Special Minister of State)
(15:34) — I have been in this chamber for the best part
of 20 years. This is the first time that I have contributed
to such a debate on the third reading, and I hope it is the
last. I guarantee that my contribution will be briefer
than the preceding speakers on this matter.
I want to thank everybody who has participated in the
development of this legislation. I want to particularly
thank those who sit behind me in the advisers box who
have done an outstanding job over almost a year in
establishing this piece of legislation. The policy
development work that was associated with the bill goes
back as far as September 2015 in relation to the
discussions that we had within government about
introducing donation reform, so I wholeheartedly thank
them. I thank them for their perseverance. I thank them
for their tolerance in dealing with the frustration of
negotiating this piece of legislation with other parties that
have actually held it up until nearly the 120-day limit that
is associated with the registration of political parties,
because if it was down to the government, this piece of
legislation would have been dealt with months ago.
The government chose, in the spirit of trying to
negotiate an outcome with the opposition and with the
minor parties, to achieve an outcome. It was the
opposition who delayed the consideration of this
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legislation for many months as they tried to get their act
together in relation to the Cormack Foundation funding
being available to them. They delayed the introduction
of this bill. They pleaded with the government to
actually delay the introduction of this bill.
I believe we now have an improved bill. I believe this
bill has been improved during the course of the third
reading, and I thank the minor parties. I thank the
Independents, I thank the minor parties and I thank the
Greens for their contribution to this. I lament the fact
that they perhaps did not realise their contribution was
always welcomed in the consideration of this bill and
only chose to raise the issues that mattered to them
when we were dealing with the committee stage of this
bill. I lament that, but I am grateful that collectively the
Parliament has improved the bill. There has been a
skewing of the public funding and other forms of
resources that are available to small parties away from
the major parties. I think that is actually a laudable
outcome. I thank them for their contribution. I thank
them for the enhancement in relation to certain voting
procedures, which includes electronic voting and the
ability to vote of people with impairment. I think this is
a better piece of legislation. I thank the Parliament for
improving this bill during the course of the committee
stage, and I ask that the third reading be now adopted.
The PRESIDENT — The question is then:
That the bill be now read a third time and do pass.

House divided on question:
Ayes, 22
Bourman, Mr (Teller)
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Gepp, Mr
Jennings, Mr
Leane, Mr
Melhem, Mr (Teller)
Mikakos, Ms
Mulino, Mr

Patten, Ms
Pennicuik, Ms
Pulford, Ms
Ratnam, Dr
Shing, Ms
Somyurek, Mr
Springle, Ms
Symes, Ms
Tierney, Ms
Truong, Ms
Young, Mr

Noes, 18
Atkinson, Mr
Bath, Ms (Teller)
Carling-Jenkins, Dr (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Question agreed to.
Read third time.

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Thursday, 26 July 2018

JUSTICE LEGISLATION AMENDMENT
(TERRORISM) BILL 2018
Second reading
Debate resumed from 8 June; motion of
Mr JENNINGS (Special Minister of State).
Mr O’DONOHUE (Eastern Victoria) (15:44) — I
am pleased to speak on this important piece of
legislation, the Justice Legislation Amendment
(Terrorism) Bill 2018, and indicate at the outset that the
opposition will not oppose this bill. In doing so, I note it
is an extremely large piece of legislation and a very
complex piece of legislation — 135 clauses dealing
with some very significant issues of community safety,
extending new powers and, of course, as the
second-reading speech makes clear, seeking to derive a
degree of national uniformity when it comes to a
legislative approach to terrorism and community safety.
It is a pity that that philosophy was not adopted more
often when it comes to community safety measures,
whether that is dealing with bikies, bikie gangs, outlaw
motorcycle gangs, drug running or other forms of
criminal activity that do not recognise state borders and
operate on an interjurisdictional basis, because too often
in recent years Victoria has become a soft touch when it
comes to some of these areas. I am pleased that the
government is seeking, as it states in the second-reading
speech, anyway, to maintain a relatively consistent
approach, a relatively consistent basis.
Of course this legislation arises primarily from the
recommendations of the Expert Panel on Terrorism and
Violent Extremism Prevention and Response Powers,
otherwise known as the Harper-Lay review, a very
important review. This bill provides the government’s
response to all the recommendations of Report 1, and to
recommendations 18 to 21 and recommendation 24 of
Report 2.
I want to start by acknowledging the important work of
former Chief Commissioner Ken Lay and His Honour
Justice Harper. Of course Justice Harper has been busy
with other work on behalf of the government and
indeed on behalf of the community and has taken up the
position of deputy chair of the Adult Parole Board of
Victoria (APB), a very important position. I think the
community appreciates his ongoing involvement in
these issues. So I acknowledge the work of the
Harper-Lay review, the perspective they have brought
and the recommendations that they have made.
As I say, given that this bill seeks to implement a
number of those recommendations and in a general
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sense is in line, it would appear, with those
recommendations, we will not oppose the bill. But, as I
say also, given the breadth and the complexity of this
legislation and the seeking to interplay with other
schemes, we are relying on the government and the
advice that they have provided, the warrants they have
provided about the bill and the advice that they have
been able to secure through the resources of
government that of course the opposition does not have
at its disposal.
The main elements of the bill are that it authorises
police to take an adult or a child aged 14 years or above
into custody and detain them without charge under a
police detention decision for up to four days for an
adult or 36 hours for a child, in addition to Supreme
Court-ordered preventative detention as currently
exists.
I should have said in my introductory remarks that this
extra power in this bill in general raises significant
questions about the power of police, the ability to detain
without charge and what is an appropriate length of
time and the rights of the individual versus the rights of
the state and the community to seek to obtain
information. These are difficult questions, and of course
they are now difficult questions in the context of the
age — regrettably — of terrorism. This is not a
theoretical risk. The Chief Commissioner of Police has
given strong commentary about the risk posed by
certain individuals. There has been a lot of public
commentary about the impact of conflict in other parts
of the world and what that may mean for jurisdictions
such as Victoria.
I think for many years we in Victoria thought perhaps
we were immune from some of the issues in other parts
of the world, and by and large, fortunately, we have
been. We have had some significant incidents, and of
course thanks to the fantastic work of Victoria Police
some planned incidents have been prevented. I pay
credit to Victoria Police and the federal agencies and
the work that they are doing together more and more in
a seamless way, which is a credit to both VicPol and
the federal agencies they work with, in having
information, following people of interest and backing
up networks that seek to do harm to the community. So
without going into those cases — there have been a
number of situations in the public domain, but I do not
think it is worth going into those — suffice to say the
police and the federal agencies have done a great job in
disrupting some of those networks, and the question for
us in the Parliament is: what is the appropriate level of
power? What is the right power to provide to those
authorities, those organisations, that uphold the law and
keep us safe and what is the appropriate oversight to
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retain to protect the rights of individuals? In many ways
that is really the question before us. The Harper-Lay
review has provided recommendations in a very sober
way about how to provide those powers whilst retaining
oversight.
As I said, the bill authorises police to take an adult or
child aged 14 years or above into custody and detain
them without charge under a police detention decision
for up to four days for an adult or 36 hours for a child.
In relation to a police detention decision it provides for
review by the involvement of the Public Interest
Monitor; notification to the Ombudsman, the IBAC
and, in the case of a child, the commissioner for
children and young people and the Department of
Justice and Regulation; entitlement to contact a legal
representative; oversight by the Victorian Inspectorate;
and requirements for when a person must be released.
The bill seeks to remove the prohibition on questioning
of detainees so as to allow questioning during both
police and court order detention on a similar basis as
currently exists under the Crimes Act 1958 in relation
to caution, legal representation, recording and the like.
The bill will also enable the chief commissioner or the
deputy chief commissioner to make an interim
authorisation of the exercise of special police powers
under the Terrorism (Community Protection) Act 2003
without the Premier’s approval if the Premier or the
Premier’s delegate is unable to be contacted. The
second-reading speech deals with the need for that
power to be timely; it makes the case for giving the
chief or deputy that power. The bill extends the
application of special police powers to protective
services officers (PSOs), and again, the briefing cited
situations that could arise where PSOs may be able to
respond.
What we are seeing over time is an evolution in the role
of and powers possessed by PSOs. I am sure the chief
commissioner and those at the police academy are
cognisant of this — that police training is very high
level, and we are lucky to have such well-trained
police. As the roles and functions of the PSOs evolve,
no doubt the training provided to the PSOs will
similarly evolve as well so that if and when these
powers, for example, are required to be used by PSOs
as contemplated by the bill, they will have the
appropriate training and requisite capacity to use those
powers in a responsible fashion. But again, the PSOs
have really added significantly to community safety in
recent years since their role was expanded back in
2011–12, and so I note the extension of the application
of special powers to PSOs as well.
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Where special police powers do apply, the bill creates
an express power for police to take control of an
affected area and makes directions as to the use of that
area. The bill replaces a threshold for preventative
detention with the commonwealth threshold of ‘is
capable of being carried out, and could occur, within
the next 14 days’. Consistency with commonwealth
legislation is a desirable outcome, as the state and
federal authorities interact in a seamless way more and
more in responding to these issues and these threats.
The bill provides for authorities to seek from the
Supreme Court a counterterrorism intelligence
protection order, which if granted will allow the
applicant to rely on the protected intelligence
information where orders are sought without the
information being required to be disclosed to the
respondent or their legal representative. Again, this is a
significant power that the bill is contemplating, and one
as per the recommendations. The bill provides for
closed court hearings in relation to applications for a
counterterrorism intelligence protection order and for
the appointment of a special counsel to represent the
respondent’s interests at such hearings. The
appointment of special counsel in such situations is not
unusual and of course is important for the protection of
those people.
The bill provides for the Victorian Inspectorate to
oversight the use of police powers under the act,
including covert search warrants, special police powers
and police preventative detention. The bill inserts an
example into section 462A of the Crimes Act 1958 of
when a police officer or protective services officer
might use lethal force to prevent death or serious injury.
Of course we are all very much cognisant of what
happened in New South Wales and what has happened
in other situations, and these are very difficult situations
that are contemplated by the use or creation of such
powers, but I think there have been many learnings out
of what has happened in other jurisdictions, including
New South Wales.
The bill amends the Bail Act 1977 to create
presumptions against bail for people considered to pose
a terrorism risk and to require bail decisions for such
persons to be made by a court. The opposition welcome
this power, but we say on the presumptions against bail
that the class of alleged offenders for whom the
presumption against bail applies does not go far
enough, and without relitigating that point, the
opposition has been very clear on the record about the
class of alleged offenders for whom a presumption
against bail should be applied. We do not make that
policy lightly where the rights of an accused as opposed
to a convicted offender are concerned. In weighing up
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the rights of the accused in certain circumstances versus
the rights of the community to be protected, we do not
think that balance has been appropriately struck. But as
I say, we note the amendment to create, in this limited
range of situations, the presumption against bail for
people considered to pose a terrorism risk, and we think
that is a step in the right direction.
The bill provides for only a court to assess terrorism
risk information and determine whether a person poses
a risk of committing a terrorism or foreign incursion
offence or to grant bail for a commonwealth terrorism
offence. The bill introduces presumptions against
parole and in favour of the cancellation of parole for
prisoners who pose a terrorism risk.
I just want to reflect for a minute — again, without
talking specifics or about particular individuals — on
the challenges that terrorism offenders, convicted
offenders, pose to the corrections system. This is not
something that is unique to Victoria, but convicted
terrorists pose a real challenge when it comes to their
rehabilitation and management and their proselytising
of other prisoners. Prison systems around the world
have sought to deal with this issue in different ways.
New South Wales has quite a different approach to
Victoria; in the UK, France and other places different
models have been tried. I think it is a really important
part or element of community safety.
General recidivism is a significant issue in the
community. The Ombudsman said a few weeks ago it
is at 44 per cent in Victoria, and of course the
consequences of recidivism for people convicted of
these types of offences can be, it goes without saying,
very grave and significant. That is perhaps a little bit
outside the scope of this bill, but it is an issue related to
this point as well.
The presumptions against parole and in favour of the
cancellation of parole for prisoners who pose a
terrorism risk are an important element of this bill. The
Adult Parole Board of Victoria must be able to respond
quickly where risk is identified. Their capacity to do so
has been significantly enhanced following the Callinan
recommendations, and the $84 million of funding for
the parole reforms to implement the Callinan
recommendations provided under the previous
government and the creation of more full-time
members has increased the capacity of the APB,
coupled with improved technology, to respond quickly.
But giving them the legislative backing, as this bill
does, for this cohort is an important element of this bill.
The bill provides for such decisions as parole to be
made by the SVOSO division — the serious violent or
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sexual offender parole division under the two-tier
model — of the APB, with similar presumptions
against parole under the Children, Youth and Families
Act 2005 for young people who pose a terrorism threat.
Regrettably, although that is a very small cohort, that
threat exists for some younger people.
The bill clarifies and extends information-sharing
powers under the Corrections Act 1986 and the
Children, Youth and Families Act for counterterrorism
purposes. Every one of these bills seems to have an
information-sharing provision. I am sure we will get
there in the end with information sharing between
different agencies of government, and we will find the
right landing point for appropriate information sharing
between different parts of government and where
appropriate and where necessary with agencies from
other governments or indeed in some limited
circumstances with other governments, as has been
contemplated in some previous bills considered by this
place.
The bill amends the definition of category A serious
youth offences in the Criminal Procedure Act 2009 and
the Sentencing Act 1991 to add terrorism offences
under the Terrorism (Community Protection) Act 2003
so that young people charged with Victorian terrorism
offences are dealt with as a terrorism risk.
Whilst, as I said, the opposition does not oppose the bill
because it is generally in line with the
recommendations of the Harper-Lay review, we do
note that the bill was promised for early 2018, and here
we are in the back half of 2018 with this place
considering the bill. While many recommendations are
being implemented through this legislation, there are
many that remain outstanding from the second
Harper-Lay report, which has now been with the
government for some considerable period. I would
invite the minister perhaps to foreshadow in her
summation, if she is happy to do so, when we might
anticipate the balance of those recommendations being
addressed through legislative change through the other
place and ultimately through this place. We have only
got four weeks left after this sitting week, and I would
be pleased to know whether the government intends
another tranche of legislation to implement those
remaining, outstanding recommendations before the
Parliament is prorogued.
The bill also leaves unresolved the issue of what else
can be done to facilitate the deradicalisation of young
adults accused of terrorism offences, who currently
cannot be engaged in deradicalisation programs until
they have been convicted. I thank my colleague the
member for Box Hill in the other place, the coalition
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spokesperson on counterterrorism, for the work he has
done with the member for Hawthorn in the other place
and me in some discussions with experts in this area.
We acknowledge that deradicalisation is a very
challenging area; it is a difficult area. As with all
offending, some offenders are more prepared than
others to engage in rehabilitative programs and
measures, but one of the things that the consultation
facilitated by Mr Clark has uncovered is that some say
more could be done between charge and conviction in
trying to tackle radicalisation. Of course that is difficult
when someone is not yet convicted of an offence, but at
the same time court wait times appear to be getting
longer and blowing out, and the effluxion of time can
make it more difficult to then engage in deradicalisation
programs and the like.
This is not meant to be a critique of the government. It
is a difficult question. This bill does not address that
issue, but I think it is an issue that does need to be
addressed. More work needs to be done in
deradicalisation of people who have been radicalised,
and that opportunity may present itself in a correctional
environment post-conviction. As I said, there is an open
question about what can be done between charge and
conviction given the presumption against bail means it
is likely to be in a correctional environment as well.
There is also some uncertainty about the scope of
special police powers to direct people in an affected
area and some uncertainty about how the courts will
apply the provisions intended to protect terrorism risk
information.
As I said, the opposition do not oppose the legislation.
We thank those stakeholders that we, through Mr Clark,
have engaged with and sought feedback from,
including the Law Institute of Victoria, the bar council,
the criminal bar association, Victoria Police, the Police
Association Victoria and others. What I think those
consultations revealed, regardless of whether it is from
the policing perspective, from the perspective of
members of the criminal bar or from others, is that there
is a genuine desire to work in the interests of
community safety to achieve the right outcome and the
right landing position. As I said at the outset, that
landing position is difficult, as it involves weighing
competing rights, but at the end of the day the right of
the community to be protected must be paramount.
There is more work to be done. I look forward to the
minister’s answer in relation to the issue of the
recommendations that are yet to be implemented.
Collectively there is more work to be done on
engagement and deradicalisation as well. With those
words, as I said, the opposition will not oppose this bill.
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Mr ELASMAR (Northern Metropolitan) (16:14) —
I rise to speak to the Justice Legislation Amendment
(Terrorism) Bill 2018. Most people believe that living
in Australia is wonderful because we are far away from
the terrorist attacks that have taken place in other
countries, but in recent times that has proven to be
untrue. Only recently we heard of a planned terrorist
attack on the Queen Victoria Market here in
Melbourne, on our own doorstep. Thankfully this was
averted by our security intelligence people who were
alerted by a British group called ISIS Hunters.
By global standards we are a still a relatively safe and
peaceful nation. In 2001 the United States Twin Towers
buildings were attacked by al-Qaeda fundamentalists
who changed our world forever. Since then a new
generation of extremists, mostly young people, have
sprung up around the world to create global fear and
terror.
Today we all know that in Australia we are not immune
from terrorism. In Victoria since September 2001,
39 people have been charged with terrorism offences,
19 of whom have been convicted. Victoria Police is
currently monitoring approximately 300 persons of
interest who have been identified as posing a potential
security risk. There have been five terrorist attacks in
Australia and 13 significant counterterrorism
disruptions. We remember like it was yesterday the
Lindt cafe siege in Sydney, the act of sheer terrorism
perpetrated on innocent Australians going about their
early morning business. We must not and cannot sit by
and allow history to repeat itself. Dangerous and high
pressure situations require swift police action, and in
some instances may require the use of lethal force in
order to avoid further harm to the public. We need to
empower our police and intelligence services with the
capability and a high degree of power to make quick
and informed tactical decisions.
Ultimately the aim of the bill is the minimisation of
harm to people in the first instance, followed by our
infrastructure. The threat of terrorism calls for an
integrated response where different jurisdictions,
departments and bodies work collectively in order to
neutralise potentially tragic circumstances and prevent
them from occurring. The distribution of information
between different jurisdictions is of critical benefit in
alleviating terrorism activity. The bill builds upon the
authorisations established in the Corrections Act 1986
by clarifying instances in which relevant persons can
share information for counterterrorism purposes. The
bill also affords power to the department, the Youth
Parole Board and members of the joint terrorism teams
to share information as it relates to the risk of terrorism
and children involved in the youth justice system.
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In conclusion, while it would be foolish to ignore the
now ever-present threat of terrorism in Australia, our
antiterrorism laws need to remain balanced and
measured, and that is what this bill is designed to
achieve. I commend the bill to the house.
Ms PENNICUIK (Southern Metropolitan)
(16:18) — Thank you, Acting President Gepp, and I
congratulate you on your ascension to the role of
Acting President. I rise this afternoon to speak on the
Justice Legislation Amendment (Terrorism) Bill 2018.
This bill proposes a large number of amendments to the
Terrorism (Community Protection) Act 2003; the Bail
Act 1977; the Corrections Act 1986; the Children,
Youth and Families Act 2005; the Crimes Act 1958; the
Criminal Procedure Act 2009; and the Sentencing Act
1991. The bill is 253 pages long and has 135 clauses.
As Mr O’Donohue noted in his opening remarks, it is
quite a complicated and large bill that makes
amendments to a number of acts. We have done our
best to go through the bill and also to refer to the reports
that gave rise to the bill. The two reports were from the
Expert Panel on Terrorism and Violent Extremism
Prevention and Response Powers that was
commissioned by the government following the
incident in Brighton in June 2017. These reports were
released last year, and they are also very
comprehensive, lengthy and complex to go through.
We have also referred to the Australian government
Independent National Security Legislation Monitor
review of the Criminal Code, control orders and
preventative detention orders, further to an earlier
report. The one I was just talking about was released
last year, but there was another one released earlier that
we referred to at length during the debate on the
Terrorism (Community Protection) Amendment Bill
2015. This bill expands on many other powers that
were introduced in that act to which we expressed our
concerns.
Having outlined how large and complicated the bill is,
the major points of concern that we have with the bill
regard precharge detention, the lowering of the
threshold for application from imminent threat that a
terrorism act may occur to threat within 14 days — it is
difficult to know how anybody is going to judge the
difference between say, for example, 13 days and
15 days, but I do note that other states have put in place
this particular new threshold. The bill also reduces the
age of those who are eligible under the provisions of the
bill to 14 years old, so children are included in this
regime. It will allow for police detention without a
Supreme Court order for four days and will remove the
prohibition on questioning during such detention.
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The bill also introduces special police powers, lowering
the threshold for their application from imminent threat
to threat within 14 days and granting these special
powers to protective services officers (PSOs). The bill
will allow the Supreme Court to prevent evidence being
provided to the defendant or their legal representatives
with regard to applications under the act. The bill
attempts to clarify the preventative legal force
provisions that police and PSOs will be able to apply; I
will talk about that later in my contribution. The bill
applies the presumption against bail, or reverse onus
test, to those who are deemed a terrorism risk regardless
of the charge they may be facing, which may or may
not be a charge of terrorism or a terrorism-related
charge. The bill applies a presumption against parole to
those who are deemed to be a terrorism risk, including
children.
I should say that the Greens across the country, in every
state and at the commonwealth level, have expressed
concerns about preventative detention orders and the
preventative detention order regime. In the debate on
the previous legislation I made the point that the
Independent National Security Legislation Monitor
(INSLM) had in its 2015 report said that it really could
not see the evidence for the use of preventative
detention orders given the powers already under the
Crimes Act in the various states and in the
commonwealth for the police to detain people. Under
our Crimes Act it is possible for the police to arrest
people who attempt to commit an indictable offence or
who conspire to commit an indictable offence. That is
the broad context under which all our other concerns
with this legislation fall.
As I said, with regard to preventative detention orders
and police detention orders, the bill lowers the threshold
for preventative detention in relation to a terrorist act
that has not yet occurred from one that must be
imminent to one that is capable of being carried out and
could occur within the next 14 days. The concern with
that is it is a very extensive departure from ‘imminent’
to ‘14 days’, and it really raises the question of how the
decision-maker — in this case, the police — could
make the assessment that something could occur within
the next 14 days.
The bill strengthens precharge preventative detention
orders in terrorism scenarios, providing for a two-stage
preventative detention framework which will apply to
both adults and children aged above 14 years. An
authorised police officer may make a police detention
decision authorising a person to be taken into custody
and detained without a court order or a warrant for up
to four days for an adult and in the case of a child for
36 hours. Secondly, an authorised police officer may
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also apply to the Supreme Court for a preventative
detention order to detain an adult or a child 14 years or
over for up to 14 days inclusive of any period of police
preventative detention.
The bill does provide some safeguards with regard to
this, including periodic reviews of the decision by a
senior police officer; an immediate review upon taking
a person into custody and at 12-hourly intervals; the
involvement of the Public Interest Monitor; and
notification of the decision to the Ombudsman, IBAC
and, in the case of a child, to the commissioner for
children and young people and the Department of
Justice and Regulation. There are information
requirements, including a person’s entitlement to
contact a legal representative, for police to document
their decisions, oversight on the exercise of powers by
the Victorian Inspectorate and requirements with
relation to when a person must be released — namely,
when the reasons for detention no longer exist.
Even with all of those requirements — and it is good to
see those safeguards in place — we still have concerns
about the very significant extension of these
preventative detention powers, and in particular the
non-involvement of a court in the four-day detention, or
36 hours for a child, and given also that we have
extended the hours of operation of the courts. Certainly
under the previous police bill that we looked at there is
already the power for the police to detain a person for
up to 48 hours and then take them to a court. Our view
is that courts should always be overseeing the detention
of any person, and these decisions should not be left up
to police in anything but the shortest time without the
oversight of a court. Putting in place review by police
of their own decisions does not fill me with a lot of
confidence.
I thank Liberty Victoria for their comments on this type
of legislation as it has been introduced across the
country. In their submission to the commonwealth
INSLM they quoted Justice Harper in fact, who said, if
I could paraphrase, that we should be very careful —
and this is a point the Greens are always making —
when we are extending police powers and powers of
detention, because it is very well understood by those
officers, and in this case it is police and PSOs, that they
have got those powers. If I could just quote what
Justice Harper said, because I think he said it a lot better
than I would in this regard:
A similarly acute appreciation of the proper limits of that
power is not so easily grasped, because the prospect and
actuality of the exercise of power itself tends to dull the
imaginative appreciation of its true purpose, and of the effects
of its misuse or misapplication. We are too easily duped into
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an overweening sense of the importance of who we are and
what we do.

I think that is a very apposite remark by Justice Harper.
As I said, the bill removes the prohibition on
questioning and allows for questioning during both
police and court-ordered preventative detention. The
framework used in the bill is consistent with
questioning that is conducted under the Crimes Act to
ensure that people are appropriately cautioned prior to
questioning. They have a right to silence, they will be
able to contact a legal representative and have a lawyer
present, they will have access to an interpreter and in
the case of a child they will only be questioned in the
presence of a lawyer and a parent, guardian or
independent person. But there are many exceptions to
this particular power. One of the concerns with the
power is the amount of time that a person can be
questioned for without breaks, and this is particularly
concerning with regard to children, who under this type
of questioning by police will be much more vulnerable
than an adult, even in the presence of an independent
adult and a legal representative.
The questioning may be audiovisually or, if not
practical, audio recorded. It is really hard to see in this
day and age how something could not be audiovisually
recorded — I think pretty well every person owns an
audiovisual recorder. It does not seem to me that there
would be a situation where that would not be possible.
A copy of the recording must be given to the person
and there must be reasonable breaks. As I said, there are
many exceptions to those reasonable breaks.
Part 3A of the Terrorism (Community Protection) Act
enables the chief commissioner to apply to the Supreme
Court to exercise the special powers to apparently
protect persons attending events from a terrorist act or
to prevent or reduce the impact of a terrorist act, and
lowers, as I said before, the threshold for that special
power to the act being capable of being carried out or
could occur within the next 14 days, so consistent with
the detention orders under this bill.
The bill enables the chief commissioner or a deputy to
make an interim authorisation without the Premier’s
approval if the Premier is not reasonably able to be
contacted. The bill also extends the period for an
interim authorisation from 24 hours to 48 hours. This is
an issue I also raised in debate on the previous bill in
2015. I do not actually understand why the Premier is
involved in this. I would have thought that an interim
authorisation order should also involve a court, and at
the time I moved an amendment to that effect, that the
Supreme Court should be making that authorisation, not
the Premier. I really do not understand why an
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executive officer and a member of the executive
government is involved in this at all. I think it is an
anomaly that should have been removed earlier in the
regime.
The bill extends the application of special police
powers to protective service officers. That is concerning
because PSOs, by their very nature, their definition and
their level of training, are not police. We do not believe
extreme powers should be given at all, but there should
be differences in the level of powers that can be
exercised by police and PSOs, given the level of their
roles and the level of their training. That is an issue we
have raised in this place, and we first raised it in 2011
when the PSO powers were first extended. I predicted
that we would see these powers being extended further
and further as we went into the future, and that is
exactly what we are seeing happening. My view is that
if these powers are needed by police, they should be
exercised by police, not by PSOs, and if they are to be
exercised by PSOs, then PSOs should undergo the
same training as police, which to date they do not.
One of the concerns is the amendment to the Crimes
Act 1958, which is an amendment to section 462A of
the Crimes Act. The government’s expert panel says
that it should be put beyond doubt that the ability to use
force:
… applies to pre-emptive action, including lethal force,
employed in response to a life-threatening act where it may be
the last opportunity to safely and effectively intervene …

The expert panel sought to provide greater clarity for
law enforcement officers in response to terrorism so
that police had clarity as to what situations they were
allowed to use lethal force in in order to prevent death
or serious injury. The current Crimes Act reads:
A person may use such force not disproportionate to the
objective as he believes —

as ‘he’ believes; there is a rewriting needed there —
on reasonable grounds to be necessary to prevent the
commission, continuance or completion of an indictable
offence or to effect or assist in effecting the lawful arrest of a
person committing or suspected of committing any offence.

The expert panel’s report proposed amending that to
add a second section, which would have read:
For the avoidance of doubt, a police officer or protective
services officer may use force, including pre-emptive lethal
force, against a person who the police officer or protective
services officer believes on reasonable grounds is likely to
commit an indictable offence that will cause serious injury to,
or the death of, another person.
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But instead a different example has been used in this
bill, such that:
A police officer or protective services officer uses lethal force
on a person to prevent that person from committing an
indictable offence that involves causing really serious injury
or death because the officer believes on reasonable grounds
that it is necessary to use that force for that purpose. The
police officer or protective services officer may do so before
that offence is committed.

The wording proposed by the expert panel was better, if
any was needed, than the wording that is in this bill, in
my opinion. There is a risk that the procedure outlined
in the example may become the accepted guideline for
the use of force in serious cases, essentially lowering
the threshold for the use of lethal force in some
circumstances. The example is also notably not limited
to responses to terrorism.
I am also concerned about how that interacts with the
Project Beacon training that police have had to undergo
after a spate of police shootings, including the shooting
of young people and persons with mental illness. For
example, an Australian Institute of Criminology report
in 2013 found that between 1989 and 2011 police shot
105 people, with 42 per cent of them suffering a mental
illness at the time of the shooting. Therefore the issue of
proportionality of these laws must be considered
because statistically persons with mental illnesses are
much more likely to be killed by police than is a
terrorist. These are concerning provisions.
The bill also amends the Bail Act 1977 to provide for a
presumption against the granting of bail for a person
who poses a terrorism risk. It reverses the presumption
in favour of bail using the two reverse-onus tests, to
ensure that it will be harder for any accused with links
to terrorism to get bail, whatever charge the accused is
facing, which may not be a terrorism-related charge.
The bill introduces further situations where bail
decisions can only be made by a court. Firstly, only a
court can grant bail to a person with a terrorism record.
The bill also provides that only a court will be able to
assess terrorism risk information to determine whether
a person poses a risk of committing a terrorism or
foreign incursion offence and that only a court may
grant bail to persons accused of commonwealth
terrorism offences. I am happy that the court is involved
in those decisions.
Again, organisations such as Liberty Victoria and
others have made several critiques of these new bail
provisions, including that the assessment of political
views is unrelated to the question of risk; that there is
unnecessary complexity, doubling up and confusion as
to the appropriate threshold tests and risk assessments
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relating to terrorism; that there is a capacity to remand
people for offending unrelated to terrorism on the basis
that they harbour opinions and associations that are
otherwise unlawful; and that the breadth of the
definition of terrorism in the bill raises concerns about
the freedom of political communication. I say that in
the context that people may hold abhorrent political
views but may not in fact ever act on them, and I would
say that is probably most of them.
The bill amends the Corrections Act 1986 to introduce
a new presumption against granting parole to any
prisoner sentenced with a non-parole period who has
been convicted of a terrorism or foreign incursion
offence, has been subject to a terrorism-related order, is
charged with a terrorism or foreign incursion offence or
has been determined by the Adult Parole Board of
Victoria to pose a terrorism risk. I do not necessarily
have too much of a problem with that, because the
serious violent offender or sexual offender parole
division of the adult parole board will be responsible for
deciding whether or not to grant parole to such
prisoners under the two-tier decision-making process
that we were talking about on the previous bill, and the
parole board will determine whether the prisoner poses
a risk based on the relevant information and intelligence
they have before them. As I said, they would also be
taking into account community safety as a paramount
consideration, which the board already has to consider.
It is useful to note that the Australian Federal Police
have not used a commonwealth preventative detention
order (PDO) since the introduction of the regime in
2005. State and territory preventative detention orders
have been used on two occasions — in relation to three
individuals in New South Wales in 2014 and one
individual in 2015. The police have hitherto said that in
very many cases they prefer to use the arrest powers
under already existing laws than to use preventative
detention orders. I am not sure that this particular
expanded regime is necessarily going to change that
position, but it will be interesting to see.
The commonwealth is currently considering the
Counter-Terrorism Legislation Amendment Bill (No. 1)
2018, which proposes the extension of federal control
orders and preventative detention orders for a further
three years to 2021, because there was a sunset clause
under the act. This also may apply to children over
14 years of age. Criminal Code Act 1995 control orders
may apply to children over 14 years of age and PDOs
to children over 16 years of age. This was
recommended in the more recent reports of the joint
committee and the Independent National Security
Legislation Monitor (INSLM). I understand the INSLM
has changed its view somewhat from 2015.
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The Greens are opposing this legislation in the
Parliament. My colleague in the Senate, Senator Nick
McKim, said:
History is replete with powers being created for a specific
purpose that, down the track, become normalised and used for
a range of other purposes. The danger here is that control
orders could become a new normal — and that, particularly,
is true when you fit this piece of legislation into the ongoing
and continuing erosion of civil and human rights in this
country.

Clearly this bill engages and limits a number of
fundamental rights. It is the view of the Greens that the
government has not made the case around the necessity
of those limitations or in fact whether those limitations
are proportionate. Last year the New South Wales
Greens also opposed the Terrorism (Police Powers)
Amendment (Investigative Detention) Act 2016 No. 17.
In fact the Greens have not supported preventative
detention orders whenever they have been introduced in
either the federal or any state Parliament in Australia.
The Greens do understand that there are increased
threat levels in Australia and around the world and that
these must be taken seriously, but the Greens also take
seriously any laws that diminish our civil liberties and
our human rights. Any action that is taken must be
clearly shown to be proportionate and necessary based
on the risk faced, with adequate safeguards to protect
our rights. While this bill makes some sound changes
with regard to things such as information sharing
between agencies and potential risks to the community,
in our opinion the major changes in the bill are not
proportionate or necessary and have inadequate
safeguards to protect our rights. There is little evidence
that we need the new powers the bill proposes over and
above what had already been put in place in 2015.
Anyone who reads this bill would clearly see how its
proposals would diminish our human rights and civil
liberties, the rights of children and long-established
protections of our legal system. These have been
hard-won and are being eroded bit by bit by legislation
that I have seen pass through this Parliament in the last
decade.
The bill enacts many recommendations of the Expert
Panel on Terrorism and Violent Extremism Prevention
and Response Powers report, but it does not implement
all of them. Again the government picks some of the
recommendations and implements them but not all of
them. With regard to detention orders, the bill skips
recommendations 22 and 23 of the expert panel, which
advise that the Supreme Court should only impose a
preventative detention order on a child if it is satisfied
that less restrictive means for their detention do not
exist, nor does the bill ask that similar considerations be
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made by police in effecting a police decision on a child.
For example, the bill could suggest that in order to
prevent the potential destruction of evidence by a child
the police first ask for any evidence to be handed over
instead of imposing a preventative detention order. This
oversight was criticised by Victoria’s children’s
commissioner.
The bill is also silent on providing adequate supports
for the reintegration of a child who is released from
preventative detention, in order that the potential
trauma from such an incident does not affect their
subsequent development. The essential need for such
supports is also discussed in report 2 of the expert
panel.
The government is yet to show us a comprehensive
review of programs to reduce recidivism, including the
court integrated services program (CISP) services
aimed at reducing violent extremism, nor has the
government demonstrated any indication of
investigating emerging forms of terrorism. Both of
these issues are covered in detail in the expert panel’s
report but have been ignored.
Serious questions need to be asked about the adequacy
of the safeguards in the bill with regard to the
questioning of offenders during police and preventative
detention for adults and children, which I mentioned
earlier. New sections 13AZC and 13ZNB proposed by
the bill allow the right to question a detainee under
police preventative detention or a preventative
detention order. The safeguards in terms of the duration
of the questioning are incredibly broad in that they state
only that reasonable breaks must be given and a person
must be given a rest from questioning for 8 hours every
24 hours of detention. Such protections could
potentially allow a team of police to interview a
14-year-old child every hour for 16 hours straight, with
only small breaks in between.
The bill allows for detainees to communicate with
lawyers and consular officials, and questioning must be
deferred until such persons can be contacted. However,
the exceptions to these protections are so similar to
circumstances that would cause predetention to be
considered in the first place that they would render
these protections irrelevant in practice. For example,
there is an exemption if the questioning is so urgent,
having regard to the safety of people, that it should not
be delayed, which would likely cover every
predetention terrorism-related event. Other sections
provide police with the powers to lock out lawyers if
they are ‘interfering’ in the questioning, which I would
have thought would be the role of a legal representative
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for someone who is being questioned by police,
particularly a child.
The special protections afforded to children during
questioning can also be easily sidestepped. These
include the fact that a parent, guardian or independent
person must be present and consulted by the detainee
prior to the questioning, and that Victoria Legal Aid
must be requested to provide a lawyer if none is
nominated by the child. However, the same exemptions
with regard to urgency apply, as do those of
interference of lawyers, meaning that a circumstance of
a child being questioned without a third party or lawyer
present are reasonably likely under this bill.
Regarding special police powers, the bill is consistent
with the recommendations of the expert panel.
However, the panel adds the caveat that the PSOs’ new
powers must be accompanied by requisite training, as I
mentioned before. It is critically important that this
additional training is meaningful and adequate. As I
mentioned before, this bill adds to the mission creep in
relation to PSOs from their original function, which I
predicted in 2011, and the complexities of the 2017
PSO bill in terms of the state now managing and
coordinating the separate jurisdictions of private
security, PSOs, police and authorised officers, who are
all operating concurrently in Victoria.
I mentioned the lethal force powers and the concerns
about the use of those, particularly for people with
mental illnesses, who are disproportionately shot or
injured by police. We see examples of this all too
frequently. Quite recently Victoria Police have been
involved in assaulting people with mental illnesses.
Minority groups, who may be perceived to be more
likely to be part of or in the process of committing a
terrorist action may face an additional risk if lethal
force is applied following the example in the bill, and
we have received some representations from the
Islamic Council of Victoria, for example, regarding the
operation of this bill.
The community should be aware that the amendments
in the bill will lead to subsequent changes in the
operational training and instruction of law enforcement
officers around the use of lethal force. As I said before,
such changes may contradict the efforts of Victoria
Police to be better trained — for example, with the
Project Beacon training on the containment and
de-escalation of threats. It is also concerning that this
lethal force example will apply both to PSOs and to
police.
The bill does provide, as I mentioned, for better
information sharing in relation to terrorism risk.
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Presuming this information is used correctly, this can
help to protect the community and make it safer. This is
something I have raised before in debates on similar
bills in this place. I have previously spoken on the
importance of adequate information sharing in terms of
ensuring the mental health and reintegration of
ex-offenders on their release from prison. The sharing
of relevant terrorism information in the criminal justice
system may also lead to more timely and effective
participation of offenders in programs such as the CISP
deradicalisation program.
With regard to bail, it is logical that bail
decision-makers should receive all information relevant
to a bail decision, including security information as per
the bill, so we are supportive of that. It is important that
this information is only relevant to the central
assessment of risk to the community, though.
Needlessly holding people on remand will result in
practical and principled issues similar to those currently
being experienced in Victoria, while not necessarily
making us safer. We have had an explosion in people
being held on remand in the prison system. This is
causing a lot of issues. We must remember that those
people held on remand, sometimes for a very long time,
can later be found to have not committed any offence
whatsoever, but they have still been held in a secure
facility.
The supervision of offenders under parole conditions is
preferable to the later release of offenders without such
conditions. Parole has been shown, as I have said
before, to be the most effective way of reducing the risk
of recidivism, which correlates with safer communities.
Parole needs to be well supervised and people need to
be well supported in terms of reintegration. I talk about
that with regard to people who have committed lower
level offences. As I mentioned earlier, I support the part
of the bill where the people who have been convicted of
these offences will face that two-step process that is in
place with the parole board.
Apart from some aspects of the bill which the Greens
are not opposed to, we are opposed to the extension of
prevention detention orders to children in the
circumstances that are laid out in this bill — and to the
extension of them at all, given they have hardly been in
place long enough under the new regime to see how
they are working and, as I said, given their lack of use
in any jurisdiction in which they have been put in place.
Also, we are opposed to the significant erosion of our
rights and the inadequate safeguards and oversight.
Even though there are some safeguards and there is
some oversight in this bill, it is not adequate or
proportionate to the powers that have been given to the
police. There is inadequate oversight and safeguarding
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of these extreme powers that have been extended to the
police.
I go back to my original point: there are already
offences in our existing Crimes Act which police can
use to arrest people and which include the proper
oversight of the courts, which is absent from this bill.
The Greens will not be supporting this bill.
Mr FINN (Western Metropolitan) (16:57) — Acting
President, I too congratulate you on your elevation. It is
wonderful to see another Tiger in the chair after all
these years.
An honourable member interjected.
Mr FINN — How could we ever forget Bob Smith?
Indeed. That is exactly right. Although there might be
some who are not keen on the comparison. Anyway,
we will leave that alone.
I rise to speak on the Justice Legislation Amendment
(Terrorism) Bill 2018. I just express the very deep
sadness, I suppose, that I feel that this legislation is
actually necessary, that we would have to have a piece
of legislation go through this house that is specifically
aimed at the terrorist threat that is very real in our
society. As we look around the world — sometimes
just look interstate — we can see where terrorism has
caused irreparable damage, has indeed taken lives from
people on many occasions.
The rise of Islamic extremism has led to many of the
terrorist attacks we have seen around the world. In
France, in Israel, in Egypt, certainly in much of the
Middle East, the threat of terrorism is not just real but it
is happening every day. It is something that we do not
want to come to Victoria, although we have come
perilously close on a number of occasions. Anybody
who tells you that there are no terrorists in Victoria is
having a lend of themselves, because there most
certainly are. There are people who, for whatever their
reasons, would be very happy to deliver the sort of
carnage that we have seen, and we have seen that as
close as Sydney. Reference was made to the Lindt cafe
siege and of course the deaths that resulted in that
particular tragedy.
We have come very close here in Melbourne. I must
say that in recent years, when attending, for example, a
football match — we have got a very big match coming
up this Saturday; there will probably be 95 000 there
this Saturday — it does make a bloke wonder what
would happen if somebody were to take action which
would cause a terrorist attack. I sometimes feel very
vulnerable in that situation, but I am very thankful for
the work of Victoria Police. Our police do a brilliant job
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in protecting us in those instances. I am also very
grateful for the work of the Australian Federal Police,
and for ASIO and the other intelligence agencies who
work to protect us around the clock.
As I say, it is sad state of affairs that we here in
Melbourne in 2018 have to take terrorism into
consideration. It is a real threat, it is very real and we
cannot get away from that. My view is that the best way
to deal with convicted terrorists is to hit them hard. I
think we need to send a message to terrorists that if they
ply their trade here in Victoria they will pay an
exceedingly heavy price. That is the only way to deal
with them.
This legislation is a wideranging piece of legislation. It
implements a number of recommendations of the
Expert Panel on Terrorism and Violent Extremism
Prevention and Response Powers, which you have to
say is a hell of a title for any group. This particular
panel has made recommendations, and this legislation
has largely come from those recommendations. I think
it is pretty important that we actually pay the
appropriate attention to and go through with the
recommendations that have been made.
I want to make it very clear that I do not want a police
state. I value our civil liberties. I value the rights of each
and every one of us. We must defend those rights. We
want to live in freedom. We want to live in a country
where we can pretty much do as we like within the law.
I do not want that to change. Of course there has to be a
balance between protecting the community and
respecting our rights, and if that balance goes too far,
then clearly that terrorists have already won — and that
is not something I would welcome at all.
As I said before, we have to accept that the threat of
terrorism is real; there is a real threat. We do not want
bombs going off at the MCG or in Bourke Street or
wherever before we have to have legislation such as
this. I listened with a great deal of interest, to an extent,
to Ms Pennicuik. I think it is deeply regrettable that the
Greens have taken the attitude that they have — it is not
surprising, but it is regrettable — because the Greens do
not seem to regard terrorism as a threat at all. They do
not seem to regard it as something that they should be
concerning themselves with. I think that is an
extraordinarily irresponsible attitude. It is an attitude
which could lead to widespread tragedy. I would ask
the Greens to reconsider their position on this. Nobody
wants to crush the rights of anybody, except of course
the terrorists themselves. We have to take the threat, the
very real threat, that we all face unfortunately these
days into consideration. I do not want a couple of

JUSTICE LEGISLATION AMENDMENT (TERRORISM) BILL 2018
Thursday, 26 July 2018

COUNCIL

hundred people killed before we say we need this sort
of legislation that we are debating here today.
As I said before, the expert panel has made a number of
recommendations. As a result this bill amends the
Terrorism (Community Protection) Act 2003 and other
key acts to provide new powers and obligations for
police relating to the detention of persons for the
prevention of terrorist acts under a police detention
decision (PDD). I think it is really important that we
focus on this, because the power of police to take
appropriate action to defend us from terrorists is crucial.
If we do not give police the sorts of powers that they
need to do their job, then in fact we are just tying their
hands behind their backs. We are stopping them from
protecting us; we are actually stopping them from doing
their job, and we are all going to suffer as a result of
that, so it is a good thing that this legislation does
provide new powers and obligations for police — and I
am sure they will appreciate that.
This bill also amends the provisions for granting a
preventative detention order (PDO) and authorising the
use of special police powers, so again we have an
extension of police powers in certain areas — not
across the board, but in certain areas that are needed to
protect us from terrorism. This bill allows for the
questioning and gathering of identification material of
detainees who are subject to a PDO or detained under a
PDD. The police in many instances find out pretty
quickly who they suspect might be involved in a
terrorist attack. It is very important that they have the
ability to question those people, to detain them if needs
be and to take the appropriate action, so again that part
of the bill is something that I certainly support.
This next one might be regarded as just a little
controversial, because it extends the PDO scheme to
children aged 14 and 15. Some might say that those
children have a right to be protected from outside
influences, but unfortunately — particularly as we have
seen overseas — a lot of children as young as 14 and
15, even younger, are actually involved in terrorism
themselves. That may well come from their parents, it
may come from somewhere else, but we have seen
children involved in terrorist acts. It is again a really sad
part of this legislation that we have to go down this
path, but we do. It is as simple as that. Unfortunately
you have got to do sometimes things that you do not
want to do, and this particular part of the legislation is
something that I would prefer not to happen, but it is
clear that it is necessary, so we do it.
The bill also provides stronger protection for
counterterrorism intelligence. As I said before, the work
that VicPol, the Australian Federal Police and our
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intelligence agencies do is absolutely crucial. I know
that a number of terrorist threats have been exposed as a
result of intelligence that has been gathered by our
police and by our intelligence agencies. They might
have found out from local communities, there might be
a bit of a buzz about or maybe they have even read it on
Facebook, believe it or not, but that sort of
counterterrorism intelligence is absolutely crucial to our
safety. Without that we are in a lot of trouble.
This bill also amends certain aspects of Victoria’s bail
and parole schemes in relation to relevant offenders. I
would suggest that in this particular instance we might
like to expand it across the board, because as we know,
our parole and bail systems under the Andrews
government leave a fair bit to be desired. This part of
the bill probably does not go as far as it should, not just
in terms of terrorism but in terms of just general
community safety.
The bill also extends and expands the special police
powers to protect persons attending events from a
terrorist act and prevent or reduce the impact of a
terrorist act. As I say, Melbourne being the sporting
capital of the world, we gather in very large numbers
very regularly for large sporting events. We are the
cultural capital of Australia, so very large numbers
gather for concerts and other cultural events. These
sorts of events are prime targets for terrorists, and it is
certainly important that police have these special
powers to protect those thousands of people who attend
the sorts of events of which I speak. This Saturday, for
example, there will be probably 95 000 people at the
MCG — maybe even more — and it is absolutely vital
that the police have the powers to protect people who
are going about their daily lives in a lawful way but
who may be part of a very big crowd.
This bill also amends section 462A of the Crimes Act
1958 to provide an instructive example of the ability of
an officer to use force in certain circumstances. There is
nothing worse than when a police officer tries to do his
or her job and they are caught up by a civil
libertarian — the Fitzroy Legal Service or somebody
else — so it is really important —
Ms Mikakos interjected.
Mr FINN — Ms Mikakos has fired up. I knew I
would press a button there. We will get a delegation
here from Slater and Gordon in a minute. It is really
important that the police not just have the resources —
Mr O’Donohue interjected.
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Mr FINN — No, that is another one. Yes. But it is
really important that the police have the authority and
the ability —
Ms Mikakos — On a point of order, Acting
President, Mr Finn was suggesting that I previously
worked for Slater and Gordon. If he went and checked
the parliamentary handbook, he would find that I
actually never worked for a Labor law firm in my entire
legal career. In fact it was Ms Crozier quoting the
Human Rights Law Centre earlier in question time, her
new-found friends.
The ACTING PRESIDENT (Mr Melhem) —
There is no point of order. I have got to reset the clock
for 30 seconds, so you have got 30 seconds back,
Mr Finn.
Mr FINN — Thank you. I appreciate that, Acting
President. This bill is a necessary piece of legislation, a
sad reflection on the times in which we live, but much
needed to protect us and our families, friends,
neighbours and our community. I wish the bill a speedy
passage and sincerely hope that we can visit a day —
one day soon perhaps — when this legislation can be
repealed.
Mr MORRIS (Western Victoria) (17:13) — I rise
to make my contribution to the Justice Legislation
Amendment (Terrorism) Bill 2018. It is great to see
you, Acting President, giving Mr Finn a little bit of
extra time after that vexatious point of order from the
minister over there —
Mr Finn interjected.
Mr MORRIS — Just trying to cut you off, so
excellent work there.
Mr Finn — They normally do that to me.
Mr MORRIS — They do. ‘Wannabe Labor
lawyers’, you used to say.
Mr Finn interjected.
Mr MORRIS — Yes, indeed. The purpose of the
Justice Legislation Amendment (Terrorism) Bill 2018
is of course to implement a range of changes to laws
relating to terrorism arising primarily from
recommendations of the Expert Panel on Terrorism and
Violent Extremism Prevention and Response
Powers — the Harper-Lay Review — and also to
provide the government’s response to all the
recommendations of report 1, and to
recommendations 18 to 21 as well as 24 of report 2. As
Mr Finn did say, it is sad that such legislation is
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required. It is sad that we are in such a state that this
type of legislation is required due to the behaviour of
certain individuals and groups who wish to harm us and
change our way of life.
I am sure I speak for everybody on this side of the
house. We certainly enjoy the many liberties that we do
have here in Victoria and in Australia and we do not
want to see them unnecessarily curtailed, but it is a sad
state when there are criminals, there are terrorists out
there, who will use any means possible to bring harm to
us, to our families and to our very way of life and
attempt to bring down the many and important
institutions. I think of this place in itself, the security
measures that are in place in this very Parliament as a
result of what we have unfortunately seen around the
world, the tragedies that occurred in the Canadian
Parliament as well as in other parliaments around the
world, where those who wish to do us harm come to the
place where laws are made and attempt to harm those
there. We are very fortunate in this place, though, to
have the excellent protective services officers (PSOs),
who keep and protect us.
An honourable member — Not plastic police.
Mr MORRIS — That is right. Not plastic police, as
the Minister for Emergency Services in the other place
would say. I am very pleased to say that we are very
supportive of PSOs. We indeed were very fortunate to
have Mr O’Donohue, along with our candidates for
Wendouree and Buninyong, Amy Johnson and Andrew
Kilmartin, at the Little Bridge Street bus interchange to
say that we will roll out PSOs seven days a week to
ensure the community is kept safe at a place which
John Marios, the head of the traders association, said
had become a cesspool of crime and antisocial
behaviour. That is what unfortunately was occurring
there, but we will roll out PSOs at the Little Bridge
Street bus interchange and Bridge Mall to protect our
community, to keep our community safe.
I am sad Ms Pulford is not here, because Ms Pulford
was actually asked about the Little Bridge Street bus
interchange by the media, and she said, ‘I’ve certainly
never felt unsafe there’. I might put it to the minister
that the reason that she had never felt unsafe down there
was because she was in the back of a chauffeur-driven
government car the whole time. Had the minister
actually been in —
Ms Mikakos — On a point of order, Acting
President, the member is now reflecting on a member.
He is referring to issues around public transport. This is
a terrorism bill. This is a very serious piece of
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legislation that we have before us. I really ask the
member to come back to the bill before us.
Honourable members interjecting.
The ACTING PRESIDENT (Mr Melhem) — I
cannot hear what is going on, so I ask members to just
be quiet, please.
Mr Finn — On the point of order, President, I was
listening, as you might expect, very intently to what
Mr Morris was saying. He was in fact referring to
safety. He had in fact referred to PSOs and to other
police in his home town of Ballarat, so that is very
much relevant to this particular bill.
The ACTING PRESIDENT (Mr Melhem) — On
the point of order, I ask Mr Morris to go back to the
bill, and I would uphold the point of order just in
relation to coming back to the bill.
Mr MORRIS — I thought the minister might
actually be interested in the fact that this bill does
actually extend the application of special powers to
PSOs. PSOs are directly linked to this bill.
Ms Mikakos — That’s not about a terrorism bill.
You’re using it to attack another member.
Mr MORRIS — I cannot be responsible for
everything you do not know about this bill, Minister. I
mean, seriously. I understand it is a significant bill, but
if you are not across the detail of what is in the bill,
then, goodness me, it is of grave concern.
Ms Mikakos interjected.
Ms Symes — Your own people are looking at you
as though you’re an idiot.
Mr MORRIS — No, I think those opposite are
doing a very good job of that themselves.
Mr O’Donohue — On a point of order, Acting
President, Ms Symes —
Ms Symes — Yes, I withdraw. I really don’t want
to, but I withdraw.
The ACTING PRESIDENT (Mr Melhem) — Is
that the point of order you were about to make,
Mr O’Donohue?
Mr O’Donohue — That was one of the points of
order. The second point of order is that Ms Symes is
interjecting and she is not in her place.
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Ms Symes — This seat is much more comfortable
than mine.
The ACTING PRESIDENT (Mr Melhem) — It is
Thursday afternoon. It has been withdrawn. Mr Morris
to continue, and I remind you, let us get back to the bill.
Mr MORRIS — Hopefully unassisted, Acting
President. The bill does authorise police to take adults
or a child aged 14 years or above into custody and
detain them without charge under a police detention
decision for up to four days for an adult and 36 hours
for a child. This is in addition to a Supreme Court
ordered preventative detention that currently exists. As
has been mentioned by others, this is not a particular
that should be taken lightly. The liberties of young
children should indeed be protected. However, what we
are unfortunately seeing in Daniel Andrews’s Victoria
is that there are younger and younger people
committing more and more heinous crimes. It is a sad
reflection, and indeed an indictment of this government
that this is occurring, that these measures are required
to ensure that young people can be appropriately
handled, acted upon by the justice system to make sure
that they are not a threat to the community.
The bill also goes on to provide, in relation to review of
a police detention decision, for the involvement of the
Public Interest Monitor; notification to the
Ombudsman, IBAC and, in the case of a child, the
Commission for Children and Young People and the
Department of Justice and Regulation; entitlement to
contact a legal representative; oversight by the
Victorian Inspectorate; and requirements for when a
person must be released from that specific detention.
This bill removes the prohibition on questioning of
detainees so as to allow questioning during both police
and court-ordered detention on a similar basis as
currently exists under the Crimes Act 1958 in relation
to caution, legal representation, recording and the like.
The bill also enables the Chief Commissioner of
Police — or the deputy, whose integrity the Minister
for Corrections was questioning today in question
time — to make an interim authorisation of the exercise
of special powers under the Terrorism (Community
Protection) Act 2003 without the Premier’s approval if
the Premier or the Premier’s delegate is unable to be
contacted.
It further extends the application of special police
powers to PSOs, and that is a matter I did want to
revisit, because what we recognise on this side of the
house is that the role of PSOs has been phenomenally
successful across the state. There has been a marked
increase in the number of people using public transport
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in Victoria, and I think this can be directly correlated to
the rolling out of PSOs, because people are now feeling
safe to catch public transport as a result of PSOs.
Ms Symes — Population growth has nothing to do
with it?
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Mr MORRIS — Thank you for your guidance,
Deputy President, but I would direct the minister to
clause 51 of the bill. I am not sure if she has actually
read it, but it is entitled ‘Exercise of special powers by
police officers and protective services officers’.
Ms Mikakos interjected.

Mr MORRIS — Population? I did not say it did not
have anything to do with it, but PSOs certainly do a
wonderful job at keeping our community safe at
railway stations, and under a Guy-led Liberal
government they will also be at several bus
interchanges such as Geelong and Ballarat and others
where the community have very clearly spoken and
said, ‘We need extra assistance; we need extra presence
here to stop the antisocial and illegal behaviour that is
happening in this area’. Unfortunately the government
have refused to accept that there is a need for this;
indeed there has actually been a bit of a split in the
government, because Ms Pulford has said that it is not
required at all and the police minister, Ms Neville, has
said that the police can decide to put them there if they
want. So we have got a big split in the cabinet, and I
think it is a result of the fact that Ms Pulford is in denial
about the need for PSOs in Ballarat at the bus
interchange and indeed also at the —

Mr MORRIS — Minister, clause 51, have a read; it
is right there. This is directly about the expansion and
application of special police powers to PSOs.
Mr O’Donohue himself also spoke about this in his
contribution to this bill. It is somewhat concerning that
the minister has no idea what is in a bill that has been
proposed by her government.
Mr Finn — It is Ms Tierney’s bill.
Mr MORRIS — That is right. Ms Tierney probably
knows less, but it is very concerning that the
government’s ministers do not know —
Mr Ondarchie interjected.
Mr MORRIS — that was a standalone statement —
about what is going on here. As I was saying, I, like —
Ms Mikakos — You are embarrassing yourself.

Ms Mikakos — On a point of order, Deputy
President, again I wish to bring the member back to the
bill. He is using this as an opportunity to unfairly attack
a member who has delivered a great deal to the people
of Ballarat. This is a very serious bill; we are debating
terrorism here, and the point of order is on relevance. I
ask you to bring him back to the bill on terrorism rather
than talking about broader crime issues as he is
asserting.
Mr Ondarchie — On the point of order, Deputy
President, I am not sure anybody in the house knows
what the point of order was, but I would make the point
that this is a wideranging debate that has been opened
by the government. I know you are listening intently to
this, Deputy President, and I put to you that he is
actually sticking to the bill before the house.
The DEPUTY PRESIDENT — Mr Morris, I think
it is important not to try and link the PSOs and
terrorism. The bill is about terrorism, and I understand
there is a bit of leeway for you to go into other areas,
but I encourage you —
Mr Morris interjected.
The DEPUTY PRESIDENT — I have not finished
yet, Mr Morris. I encourage you for the next
2½ minutes to address the remaining issues that you
want to address about the bill.

Mr MORRIS — You have done plenty of that
today, I can assure you. I think we can all probably
remember where we were when September 11
occurred. That was a defining moment, unfortunately,
for us and for our generation of humanity. It has
certainly changed just about every facet of our lives
when it comes to security and the way it is operated
now and I am sure it will be into the future as well. So it
is a sad indictment of those who wish to do us harm
that a piece of legislation like this, which covers PSOs,
does indeed need to be debated; however, it is
somewhat necessary. I certainly look forward to further
contributions from other members from this place.
Ms PATTEN (Northern Metropolitan) (17:27) —
As promised I will speak very briefly on the Justice
Legislation Amendment (Terrorism) Bill 2018. I have
been listening to the debate in my office with great
interest. If this bill is passed, it will allow for terrorism
subjects to be detained and questioned for four days
without charge. It extends the preventative detention
scheme to 14-year-olds, it changes shoot-to-kill
provisions and it creates presumptions against parole,
amongst other things. Ms Pennicuik and certainly
Mr O’Donohue went into great detail on the bill, and I
appreciated that as well as the second-reading speech in
the lower house.
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I appreciate that governments must protect Victorians
from the risk of serious violent harm. I think we do not
have to look much further than the work we are doing
on family violence, which as we know kills far more
people than terrorism ever has in our society. However,
it is the fear and it is the risk of terrorism that this bill is
addressing, and it is obviously a very fundamental role
of this Parliament and of government to protect its
citizens, but I think it is also our role to protect our
human rights, and sometimes these bills put this into a
very delicate balance of protecting human rights over
protecting us from the risk of harm.
It is a very difficult tension that is involved, and it is
something that I take very seriously and something I
have reflected on. On the one hand I agree that when it
comes to the question of curtailing the rights of a small
number of people to protect tens of thousands of
Victorians, then it could be justified. But on the other
hand it is our human rights standards that distinguish us
and the kind of society that we wish to live in. I
think — and Mr Finn said this as well — we should be
able to do what we want, as long as we do not harm
others. He also said he believed that civil liberties were
very important to our existence. But it is our human
rights standards that distinguish us, as I said, from the
kinds of societies that terrorists want to create, and we
must be very wary that in tackling the horrors of
terrorism we do not give up the very values, rights and
freedoms that we as a society want to protect. As
Benjamin Franklin very famously said:
Those who would give up essential liberty, to purchase a little
temporary safety, deserve neither liberty nor safety.

I think Larry Flynt even paraphrased this to say:
Those who would give up their civil liberties for security
deserve neither.

Victoria has an existing preventative detention scheme
and a framework of laws that deal directly with
terrorism. Ms Pennicuik also mentioned that these
really have not been tested yet.
The issue before us today is not whether we should
enact a set of terrorism laws but whether the changes to
those laws are necessary, and clearly Justice Harper and
Mr Lay, two incredibly clever and important legal
experts whom I greatly respect, are of the view that we
need to change our existing set of terrorism laws. I
cannot say that all of their proposals sit terribly
comfortably with me. Since 2014 Victorian police have
charged 39 people with terrorism offences; 19 of those
were convicted. The striking issue for me is that in that
time and of those 39 people, one was a child — one
was aged 17. So I cannot see how we are making the
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case that we should be extending these powers to
14-year-old children.
What I find even more frustrating in this is that all of
the therapeutic recommendations outlined in that expert
panel’s second report have been completely ignored,
particularly the recommendation:
That suitable new disengagement programs be developed and
made available to adults and young people on bail or remand.

I would have thought that that should have been at the
top of the to-do list, but it has been completely ignored.
I know that the 17-year-old that I was mentioning
earlier was in fact deradicalised while on remand at
Parkville. However, under these reforms the same
would not be possible until a person in his position was
convicted and sentenced, and that seems absurd. If you
have got a 17-year-old kid there, you are able to take
immediate action on that child. With these new laws
you will not be able to take that immediate action; you
will need to wait until that person has gone through the
conviction and sentencing process.
As the commissioner for children and young people
raised in her submission to the Scrutiny of Acts and
Regulations Committee, this legislation would allow
children to be detained and questioned even in
situations where they were peripheral to or even
unaware of a terrorist attack. So a child could just be
living in a home, and they could be detained purely
because of the vicinity they were to another person. In
another example, a child could be subject to a
preventative detention order if he or she had been given
items connected to a terrorist attack by an older family
member, even if that child was not even aware of what
was involved in the planning. If they had absolutely no
idea why they were given that Melway that was going
to be used to mark out a map, that child could then be
detained under this proposed legislation. I think we
should be treating children as just that: children.
I look forward to listening to the debate during the
committee stage. I would like to withhold my
judgement somewhat on this bill because I think there
are some great concerns about it, but I appreciate the
concerns of the community. I must say I have not had
many emails saying to me, ‘Pass this legislation today’.
In fact most of the emails that I have received have
been from organisations that also are very concerned
about this legislation and in particular the impact it will
have on children.
Mr ONDARCHIE (Northern Metropolitan)
(17:35) — I rise to speak on the Justice Legislation
Amendment (Terrorism) Bill 2018. Isn’t it a sad day in
Victoria when we have to talk about enacting laws to
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deal with terrorism? What has our society become
when we have to do this?
I know terrorism has affected people right across the
globe. I guess we have fantasised at some time in our
childhood that this would never happen in our state, but
it has. Here we are today looking to deal with a piece of
legislation relating to terrorism and to implement a
range of changes to Victorian laws arising primarily
from the recommendations of the Expert Panel on
Terrorism and Violent Extremism Prevention and
Response Powers, the Harper-Lay review, and the
government’s response to the recommendations in
report 1 and recommendations 18 to 21 and 24 of
report 2.
I listened intently to Ms Patten’s contribution today,
and on some level I agree that it is a sad day when we
have to be talking about locking up children. It is a sad
day. We have got to do a whole lot more around
education, around families and around providing
opportunities for children, even in a sporting and
recreational sense, to make sure that those children
have the best opportunity to live a fruitful and
productive life, free of the stuff that we are going to talk
about today. But sadly this is a reality that does exist,
hence the reason we have this special legislation before
us today.
The bill authorises police to take an adult or a child
aged 14 years or above into custody and detain them
without charge on a police detention decision for up to
four days for an adult or 36 hours for a child. That is in
addition to the Supreme Court preventative detention
order that currently exists. Fourteen years of age and
being taken into detention — I think we all feel bad
about this, but the reality is that this is what is
happening in our society today. It is not something that
we have brought on ourselves; some of it has been
brought to us, and I accept that. But we should all
reflect on how sad it is that we are at this point.
The bill provides, in relation to a police detention
decision for review, for the involvement of the Public
Interest Monitor, notification to the Ombudsman and to
the Independent Broad-based Anti-corruption
Commission, and in the case of the child the
Commission for Children and Young People and the
Department of Justice and Regulation. There is an
entitlement to contact a legal representative, oversight
of the Victorian Inspectorate and requirements for when
a person must be released.
The bill removes the prohibition on questioning of
detainees so as to allow questioning during both
police-ordered and court-ordered detention on a similar
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basis as that which currently exists under the Crimes
Act 1958 in relation to caution, legal representation,
recording et cetera — we know how it goes.
This new piece of legislation before us today gives
provision for the Chief Commissioner of Police or the
deputy to make an interim authorisation of the exercise
of special police powers under the Terrorism
(Community Protection) Act 2003 without the
Premier’s approval if the Premier or the Premier’s
delegate is unable to be contacted. It also extends the
application of special police powers to the protective
services officers (PSOs). This gives me the opportunity
to say thank you to our PSOs here at the Parliament and
to the PSOs who operate around the shrine, around
important government buildings and of course on
railway stations — those PSOs who came to those roles
under the stewardship of the Napthine government and
who I have to say have made railway stations a lot
safer.
Mrs Peulich — Labor opposed it.
Mr ONDARCHIE — I remember, as Mrs Peulich
rightly says by interjection, at the time that we talked
about putting these PSOs on railway stations, the then
opposition, now the government, were vehemently
opposed to that. In fact I think at some point they called
them failed police applicants; I think at some point they
called them plastic police. Yet we rely on them here
and throughout our community every day for the
wonderful work that protective services officers do. I
say to our PSOs: I take my hat off you to you, I salute
you for the great work that you do, and I am thankful.
Where special police powers apply, the bill also creates
an express power for police to take control of an
affected area and make directions as to the use of that
area. I noticed Mrs Peulich acknowledging that we
have seen some things that have happened around the
Parliament building where PSOs have had to be
involved. They acted in the first instance in every case
to protect us, and we should be grateful to them as well.
This legislation replaces the threshold for preventative
detention with the commonwealth threshold of ‘is
capable of being carried out, and could occur, within
the next 14 days’. It provides for authorities to seek
from the Supreme Court a counterterrorism intelligence
protection order which, if granted, will allow the
applicant to rely on protected intelligence information
when orders are sought without the information being
required to be disclosed to the respondent or their legal
representative. Further, it provides for closed court
hearings in relation to applications for a
counterterrorism intelligence protection order and for
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the appointment of a special counsel to represent the
respondent’s interests at such hearings.
It goes on to provide for Victorian Inspectorate
oversight of the use of police powers under the act,
including covert search warrants, special police powers
and police preventative detention. It also inserts an
example into section 462A of the Crimes Act of when a
police officer or a protective services officer might use
lethal force to prevent death or really serious injury.
These are people who put themselves on the line to
protect members of the community, and we should
never forget the wonderful service that they give to our
community.
The bill goes on to amend the Bail Act 1977 to create
presumptions against bail for people considered to pose
a terrorism risk and to require bail decisions for such
persons to be made by a court. The bill provides that
only a court can assess terrorism risk information and
determine whether a person poses a risk of committing
a terrorism or foreign incursion offence, or grant bail
for a commonwealth terrorism offence. It introduces
presumptions against parole and in favour of the
cancellation of parole for prisoners who pose a
terrorism risk. It provides for such decisions on parole
to be made by the serious violent offender or sexual
offender parole division of the Adult Parole Board of
Victoria under the two-tiered decision-making process,
with similar presumptions against parole under the
Children, Youth and Families Act 2005 for young
people who pose a terrorism threat. So it is very clear
about those young people and about who poses a
terrorism threat and that, if we need to deal with these
young people, we deal with them accordingly. We do
not just pick them up as a group, send them off to an
adult prison and lock them up. We do not just do that
because we have failed in our capacity to deal with
them.
Ms Mikakos interjected.
Mr ONDARCHIE — You may choose to interject,
Ms Mikakos, on this very important part of this
legislation, but I say to you that your legacy is that you
locked up Indigenous children in an adult prison.
Ms Mikakos — On a point of order, Acting
President, Mr Ondarchie is not aware that the
government is being sued by an Aboriginal young man
because Mary Wooldridge actually sent him to Port
Phillip Prison. He needs to go and read the
Ombudsman’s report from 2013 on this matter, because
he does not know what he is talking about.
Honourable members interjecting.
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Ms Mikakos — And this has got nothing to do with
the terrorism bill, yet again.
Mr ONDARCHIE — On the point of order —
The ACTING PRESIDENT (Mr Melhem) —
Ms Mikakos, I think I have heard enough. There is no
point of order. Can you resume, Mr Ondarchie.
Mr ONDARCHIE — Thank you. I will make the
point that I was reacting to the interjections, and those
who use anger as a form of guilt will have to deal with
their own issues here.
The ACTING PRESIDENT (Mr Melhem) —
Mr Ondarchie, that is not helpful. I have already ruled
the point of order out of order, but you did not help me.
It is not helpful to make the comment that you just did,
so please get back to the bill.
Mr ONDARCHIE — Thank you very much. I
would like to. The bill clarifies and extends the
information-sharing powers under the Corrections Act
1986 and the Children, Youth and Families Act 2005
for counterterrorism purposes. Further, it amends the
definition of category A serious youth offences in the
Criminal Procedure Act 2009 and the Sentencing Act
1991 to add terrorism offences under the Terrorism
(Community Protection) Act 2003 so that young people
charged with Victorian terrorism offences are dealt with
as a terrorism risk.
The opposition, under the stewardship of the member
for Box Hill in the Assembly, Mr Clark, and the
shadow Minister for Police and shadow Minister for
Corrections, Mr O’Donohue, have sought comments
and views from a range of people, including the Law
Institute of Victoria, the Victorian Bar Council, the
Criminal Bar Association of Victoria, Victoria Police of
course and also the Police Association Victoria, which I
note today had a lot to say about the state of our jails,
had a lot to say about capacity in our jails and had a lot
to say about the pressure on their membership as a
result of the number of people incarcerated at the
moment, both permanently and on remand, an issue
that the government denies, an issue that the
government says is not really a problem. I tell you
what: I will take the word of Wayne Gatt over that of
the Minister for Corrections any day.
The areas of concern that we have are that this bill was
promised for early 2018 and that many, many
recommendations of report 2 of the very important
Justice Harper-Ken Lay review still, as I understand it
from Mr O’Donohue, remain unaddressed. The bill puts
before us an unresolved problem with the issue of
whether more measures can and should be taken to

JUSTICE LEGISLATION AMENDMENT (TERRORISM) BILL 2018
3352

COUNCIL

facilitate the deradicalisation of young adults accused of
terrorism offences, who currently cannot be engaged in
deradicalisation moves until they have been convicted.
There is some uncertainty about the scope of the special
police powers to direct people in an affected area —
and we may deal with that a lot more during the
committee stage of proceedings — and there is some
uncertainty about how the courts will apply the
provisions intended to protect terrorism risk
information.
Reports have indicated that even in my own electorate
there have been issues associated, allegedly, with
terrorism. In May of this year, improvised explosive
devices were found in a house in Greenvale and as a
result of that there was a high-level counterterrorism
operation underway in Northern Metropolitan Region.
Residents of Greenvale talked about police swarming
their street en masse as they searched a home and a car.
There were lots of reasons for the search that were not
declared, of course, but it was part of a joint operation
between the federal police and Victoria Police. What
happened as a result of this is that one particular family
who were living close to the raided house were forced
to spend most of the night outside the police cordon
before being let back into their house shortly after the
first explosives were detonated at 9.40 p.m.
Other families in the area had to stay in their houses and
were required to have all the windows and door shut.
People in the area said that the street suddenly:
… became full of cops, then the bomb squad came. At the
start they did not let us out of the house, but then they told
everyone to leave because there was some explosive.

People were frightened. There was a further issue in
February of this year with the counterterrorism police
suggesting that a horrific stabbing was the result of a
religious-inspired attack. The offender, who had come
to Melbourne on a student visa, was accused of
stabbing somebody and they were worried that it was
part of a terrorism issue.
There are some realities, and if I can just refer to the
Minister for Corrections, who starts a sentence with
‘The fact of the matter is’, the fact of the matter is that
we have seen reductions in the number of frontline
police. The fact of the matter is that we have seen
reductions in the overall number of police per capita.
The fact of the matter is that we have seen the
government fail to respond to emerging patterns of
criminal behaviour with enough strong sentences with
the changes to the law that have been required. The fact
of the matter is that we have seen the government fail to
act to deal with some of the very misguided decisions
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that have come from our courts, particularly the Court
of Appeal. The fact of the matter is that although the
government are playing catch-up in replacing police
numbers, we are still well behind. The fact of the matter
is that our population is growing at a rate of about
150 000 people per annum and we are not keeping up
with the police services required.
The police do great work. I know many of them on a
professional level and as friends, and I can tell you that
they come home stressed from work on most days
because they are doing just as much they can but they
know it is not enough. This government is not
addressing these issues. Whilst the opposition will not
be opposing this bill because it understands the need for
some of these things to be enacted, it will be exploring
matters a bit more in the committee stage later today.
I encourage the government, as the minister often says,
to stop playing politics with this thing and start caring
about the people, because Victoria needs to be made
safe again. I think the only way for that to happen is for
a Matthew Guy government to be elected in November
this year.
Ms MIKAKOS (Minister for Families and
Children) (17:49) — In summing up this debate can I
say that it is a very dangerous world we live in. We
have to accept that no city, no state and no nation is
immune from terrorism today. We just need to look at
incidents overseas to discover the number of cities and
nations that have been affected by terrorism just in
recent weeks and months.
I recall at the time of the September 11 attack in New
York City that I was watching a program on television
and to my great shock the program was interrupted to
switch to a live feed of what was going on in New York
City. Initially when the first plane went into the first of
the twin towers I thought I could not possibly be
watching a news program. It looked as if it was a movie
in fact because it was so shocking to comprehend what
was actually occurring. I had been in New York City
only about a month prior to that event occurring. I had
been reading the signs just outside that complex about
how many people work there, and so my first thoughts
were, ‘Goodness, there would be potentially thousands
of people with their lives at risk affected by this terrible
event’, and that was in fact what eventuated.
At the time I recall there was a lot of focus on the new
risk that had become apparent as result of that terrible
incident in terms of planes being used, and there was a
lot of activity within the then Bracks government and
other governments around the country in response to
that issue. In fact that led to the current legislation that
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is in force in the state becoming law in Victoria — the
terrorism legislation at a state level and also the
corresponding legislation being passed at a
commonwealth level and also around the country.
It is a tragedy that we continue to be plagued by this
terrible evil to this day. It is sad to see that even very
young people are being radicalised and being drawn
into extremist ideologies and undertaking such terrible
acts. I know that in their contributions a number of
members made reference to that issue, and in particular
the Greens party and Ms Patten indicated their
opposition to and concern about this particular aspect of
the legislation. But I draw their attention to the expert
panel on terrorism’s advice in relation to these issues:
There is some evidence that minors, and even children as
young as 14 years of age, can present as a terrorist threat.
Factors include the targeting of children by groups such as
‘Islamic State’ (IS) through social media especially and the
‘grooming’ of children by adults associated with extremist
ideologies.
Some recent examples of this threat include those set out
below.
In 2015, a 15-year-old British teenager pleaded guilty to
a charge of inciting terrorism in connection with a plot to
behead a police officer at an Anzac Day parade in
Melbourne. The boy was 14 years of age when he
committed the offence.
In October 2015, a 15-year-old Sydney boy shot and
killed a NSW police employee, Mr Curtis Cheng, in
Parramatta. A number of individuals have pleaded guilty
to terrorist-related charges in connection with the
murder.

I make the point to those members that whilst they may
have concerns about young people being brought into
the scope of the preventative detention scheme in this
legislation, the reality of what we have seen in both
New South Wales and the United Kingdom is that,
sadly, young people are being radicalised and they can
present as a potential risk of committing a terrorist act.
There are a number of sweeping changes contained in
this bill. This is really the biggest overhaul of Victoria’s
counterterrorism laws to protect Victorians from terror
attacks, and it is the biggest shake-up to these laws
since they commenced, as I indicated, when the Bracks
government first introduced them many years ago.
These changes have come about as a result of the best
possible advice from an expert panel, and I have
already referred to the expert panel.
The government announced a review by the expert
panel of the current legislation relating to terrorism and
violent extremism following the siege and hostage
incident in Brighton on 18 June 2017. The expert panel
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consisted of the former Victorian Chief Commissioner
of Police, Ken Lay, AO, and former Victorian Court of
Appeal Judge David Harper, AM. I take this
opportunity to sincerely thank both of those individuals
for the expertise that they have shown in this report. I
have appreciated their consultations, their briefings and
also the very important content and recommendations
that they have provided to the government.
The expert panel produced two reports, the first of
which was publicly released on 21 September 2017,
and the second was released on 20 November 2017.
The expert panel made 42 recommendations in total to
improve the laws and policies to prevent, investigate,
and monitor and respond to acts of terror and violent
extremism, and all 42 recommendations of both reports
have been accepted in principle by the government.
The bill delivers on a commitment made by the
government to introduce a bill earlier this year to
implement critical legislative reforms from the first and
second reports of the expert panel. The bill implements
the legislative aspects of all 16 recommendations from
the expert panel’s first report, and five
recommendations from its second report. It also
implements four recommendations from the 2014
Victorian Review of Counter-Terrorism Legislation.
The bill also is consistent with commitments made at
the Council of Australian Governments meeting of
5 October 2017 to strengthen preventative detention
and to create a presumption against bail or parole being
granted to a person who has shown support for and who
has links to terrorist activity.
The implementation of all non-legislative aspects of the
recommendations in the first report are also in progress,
and I note that Mr O’Donohue in his contribution was
asking questions about the remaining recommendations
from the second report that require legislative
amendment. What I can advise him is that there are
three recommendations of the expert panel that required
changes to commonwealth legislation, being the
creation of a post-sentence supervision scheme for
high-risk terrorist offenders, recommendations 25 and
26; amendments to the definition of a terrorist act,
recommendation 14; and the creation of a new offence
of possessing terrorism-related material,
recommendations 16 and 17.
These recommendations are all being pursued through
the legal issues working group of the Australia-New
Zealand Counter-Terrorism Committee, so they are in
fact changes that would be required at the
commonwealth level. The remaining recommendation
that requires further legislative change relates to the
creation of a support and engagement order for those
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who are radicalising towards violence — this is
recommendation 15 — and this will be progressed in a
further bill. The majority of the recommendations in the
second report are non-legislative and are being
progressed through the government.
In relation to other matters contained in the bill itself —
really quickly; I do not have a lot of time available to
me in the summing up — there are changes to the use
of force provisions. This is really a clarification that has
come about. In the context of the Lindt cafe siege in
Sydney and the subsequent New South Wales coroner’s
inquest, the expert panel recommended that the power
in the Crimes Act 1958 to use force be clarified in order
to put:
… beyond doubt that it applies to pre-emptive action,
including lethal force, employed in response to a
life-threatening act where it may be the last opportunity to
effectively and safely intervene.

The bill gives effect to this recommendation by
inserting an example which describes a scenario where
a police officer or protective services officer (PSO) uses
lethal force to prevent a person from committing an
indictable offence that involves causing really serious
injury or death and clarifies that this may occur before
that offence is committed, so the example has been
carefully crafted to clarify the law without expanding it,
as recommended by the expert panel.
The bill also amends Victoria’s existing preventative
detention scheme to address issues identified by the
expert panel, and the purpose of preventative detention
is to prevent a terrorist act that is capable of being
carried out or could occur within the next 14 days, or to
preserve evidence of or relating to a terrorist act. That is
the current legislative regime. What the bill seeks to do
is to provide for a new preventative detention
framework which allows an authorised police officer to
detain a person for up to four days, and up to 36 hours
in the case of a child aged 14 to 17, without a court
order or warrant. It allows questioning of a person
subject to a court order or police preventative detention,
and it amends the threshold test to be consistent with
commonwealth legislation.
I want to stress that as per the expert panel’s
recommendations there are important safeguards
contained in this bill for a person subject to police
preventative detention, including the involvement of the
Public Interest Monitor, mandatory notifications to
complaint bodies and oversight bodies, access to legal
representation and periodic reviews. As is consistent
with the expert panel’s recommendation, the bill
includes additional safeguards for children subject to
preventative detention, and I am sure that there will be
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further discussion around these issues perhaps in the
committee stage. But I think it is important that
members understand that there are a number of
additional safeguards available in relation to children
which do not apply to adults. For example, the
safeguards include a requirement that a child always
have a lawyer present when questioned and recording
of questioning by audiovisual, not just audio, means —
and I know that Ms Pennicuik raised that audiovisual
issue in her contribution. The bill does require
recording of questioning by audiovisual, not just audio,
means for children aged 14 to 17.
In respect of periodic breaks — again a question she
raised in her contribution — there is provision for
additional rest breaks to be given to a child during any
period of questioning if the child is distressed or unable
to concentrate and the child, their lawyer or other
support people present request a break. There is a
presumption in favour of detention if a child is in a
youth justice facility. The bill also enables the Supreme
Court to impose conditions on a preventative detention
order for a child and can refuse to make an order if not
satisfied that those conditions can be met. There is also
an active monitoring role undertaken by the
Commission for Children and Young People.
These safeguards were developed in consultation with
Victoria Police, the Commission for Children and
Young People and Victoria Legal Aid, so the bill has
provided additional safeguards. I draw members’
attention back to the findings of the expert panel, and
that is the sad reality we face where young people are
being radicalised in other jurisdictions. We have seen
actual examples of terrorist acts or preparatory acts
being undertaken by such young people, which I know
is shocking and difficult for people to accept, but that is
the reality of the world that we are living in, sadly.
Just in the time that I have remaining to me, I just want
to take this opportunity to thank members of Victoria
Police and our PSOs who put themselves on the line
every day, particularly those members of Victoria
Police who engage in this most difficult work and have
kept our state safe. We certainly take this opportunity to
thank them for the incredibly brave work that they are
engaging in to undertake this important work in
keeping our communities safe. Certainly in all the
briefings and discussions that I have as a minister
around these issues I am always so impressed by their
professionalism and the hard work, the effort and the
thoughtfulness that go into all of the work that they are
undertaking, including engaging with various
communities around these issues in a preventative sense
and making sure they have got positive relationships
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with those communities. So I thank members and
commend the bill to the house.
House divided on motion:
Ayes, 34
Atkinson, Mr
Bath, Ms
Bourman, Mr (Teller)
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr
Dalla-Riva, Mr
Davis, Mr
Eideh, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
Gepp, Mr
Jennings, Mr
Leane, Mr
Lovell, Ms
Melhem, Mr

Mikakos, Ms
Morris, Mr
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
O’Sullivan, Mr
Peulich, Mrs (Teller)
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr

Noes, 5
Dunn, Ms (Teller)
Pennicuik, Ms
Ratnam, Dr (Teller)

Springle, Ms
Truong, Ms

Motion agreed to.
Read second time.
Committed.
Committee
Clause 1
Mr O’DONOHUE — For the benefit of the
committee and the minister, I only have half a dozen
questions that I propose to ask, and I propose to deal
with them through clause 1.
Minister, thank you for the information provided in
your summation about the need for us to wait on the
passage of commonwealth legislation. Just as a
follow-up, has the government had any indication from
the commonwealth about when they may move on that
legislation?
Ms MIKAKOS — The advice that I have is that
those three recommendations of the expert panel that do
require changes to commonwealth legislation are being
worked through by a group of officials — the legal
issues working group of the Australia-New Zealand
Counter-Terrorism Committee. It is very difficult for
me to give an exact indication of timing of when that
work will come to completion, but all I can indicate to
the member is that the discussion at a Council of
Australian Governments (COAG) level from all
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jurisdictions indicated the priority that all jurisdictions
agree needs to be accorded to these reforms, and that
has certainly been our government’s approach in terms
of how we have sought to expedite the legislative
changes that have come to the Parliament here in
relation to both those expert panel reports. It is difficult
to give an exact time frame. Just to indicate, I guess that
all jurisdictions share a sense of urgency around these
issues.
Mr O’DONOHUE — Minister, I want to go to the
issue which I flagged in the second reading, which is
touched on by the Harper-Lay report, and indeed
Ms Patten referred to it as well. It flows perhaps both
from exposure to the correction system and also from
feedback from some stakeholders, and that is the issue
of programs in prison, particularly with the
presumption in favour of remand between incarceration
and the outcome of a trial, whether that is guilt or
innocence. Can you just give the committee some
further information about the government’s intention in
relation to that, because I think that is a really important
issue. By not providing programs during that period of
remand it can make it more difficult for a rehabilitative
program to take effect down the track.
Ms MIKAKOS — Thank you for that question. In
the second report the expert panel recommended the
development of new disengagement programs for
adults and young people on bail or remand. The
2018–19 budget provided $14.1 million over two years
for programs and services to combat violent extremism,
and work is underway to develop programs suitable for
people on remand. These programs will need to be
carefully developed to ensure that the rights of an
accused in criminal proceedings under section 25 of the
charter are protected.
Ms PENNICUIK — Minister, just on that, in terms
of the programs, recommendation 13 on page 46 of the
second report is:
That an expert advisory committee (with membership to
include countering violent extremism (CVE) and clinical
specialists) be established to provide technical advice to the
Victorian government on:
best practice approaches to disengagement interventions
and programs;
the efficacy of risk assessment tools;
the development of new disengagement interventions
and programs; and
the ongoing evaluation and effectiveness of
disengagement interventions and programs.
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Are you able to update me on whether there has been
that advice or whether that recommendation has been
implemented?
Ms MIKAKOS — Which recommendation did you
refer to?
Ms PENNICUIK — Recommendation 13 of the
second report, page 46, which is an expert advisory
committee for the government.
Ms MIKAKOS — Thank you, Ms Pennicuik, for
your question. I guess this is really following on from
Mr O’Donohue’s question, and I did indicate to the
house already the funding that is in the budget in
relation to the implementation of these new
disengagement programs for both adults and young
people on bail or remand. But what I can advise the
member specifically around her question is that work is
underway. I would certainly hope —
Ms Pennicuik — Regarding the program?
Ms MIKAKOS — Yes. So the work is underway in
relation to the broad suite of that recommendation. I
think members would well understand the sensitivity, I
guess, of going into too much detail around the
programs themselves, because if you talk about them in
detail in a public sense, you may actually undermine
their effectiveness. So we do need to exercise a little bit
of caution in the course of this debate today around the
level of detail that we can go into, and I think
Mr O’Donohue would certainly understand the
sensitivities around some of these issues.
Ms PENNICUIK — Thank you, Minister. Just for
clarification, I understand and I accept what you said
there, but recommendation 13 is more about an
advisory committee to advise on the programs and the
efficacy of them. Is that committee going be set up,
over and above and apart from the programs?
Ms MIKAKOS — As I indicated in my summing
up, the government has accepted in principle all the
recommendations from the Harper-Lay expert panel. I
specifically responded to your question around
recommendation 13 in that the advice I have is that that
work is underway.
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summing up. The questions arise in part from
Ms Patten’s comments. I note that she did not come in
to vote, so I am just wondering whether additional
information may be required to appease.
We have spoken about deradicalisation programs, so if
you could perhaps outline what sort of deradicalisation
programs are being considered in view of the difficulty
in sourcing a provider. How much has been allocated to
that in this year’s budget, and also anti-radicalisation,
which addresses the concern raised by Ms Patten, and
that is that obviously we do not want young people in
particular, or anyone, to end up caught in the justice
system for this type of offence. So what types of
anti-radicalisation programs are there to avert people,
especially young people’s involvement in
contemplating acts of terrorism?
Ms MIKAKOS — Deputy President, firstly, I, too,
would like to congratulate you on your elevation. I
guess I did not remark on it at the outset because I am
so used to having you in that chair now, Deputy
President. You are going to do a tremendous job, as you
have already for many, many months. Congratulations
on your appointment.
Can I just express my disappointment to Mrs Peulich
because I have actually just addressed these precise
issues in responding to Mr O’Donohue’s and
Ms Pennicuik’s questions. I outlined the funding in the
budget this year. I am sorry Mrs Peulich was not
listening, but I had just expressed the need for us to
have a discussion about these matters in a very sensitive
manner, because if you outline in a public sense what
these types of programs look like and how they operate,
then you actually undermine their effectiveness. When
you speak to people in Victoria Police who are actually
tasked with this type of work and have done incredible
work to establish very positive relationships with
communities around these types of issues to ensure we
can keep our communities safe and really take that very
strong preventative approach to these issues, that work
would be undermined by having the exact discussion
that the member is now seeking.

Mrs PEULICH — Thank you, Deputy President.
You are no longer acting. Can I use the opportunity to
congratulate you. It is good to see you officially with
the title.

So I really would say to her that these are discussions
and briefings that she could pursue with relevant
ministers, but I just do not think it serves our collective
efforts to support our intelligence agencies and our
enforcement agencies, in particular Victoria Police,
around this type of work by getting into these types of
details.

I was not planning to ask any questions, but in view of
the committee stage there are just a couple of questions,
if I may. I note and welcome your comments earlier in

Mrs PEULICH — I have sought a briefing, and I
am still awaiting the briefing. I guess it is my
responsibility also to seek answers to questions that I
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have. Without compromising any of the intelligence
agencies’ work, perhaps the minister could break down
the funding allocation that she has outlined as a total
figure and how that might be, in broad terms, allocated
to anti-radicalisation programs and deradicalisation
programs.
Ms MIKAKOS — Okay. So as I indicated to the
house, in their second report the expert panel
recommended the development of new disengagement
programs for adults and young people on bail or
remand. The 2018–19 budget provided $14.1 million
over two years for programs and services to combat
violent extremism, and work is underway to develop
programs suitable for people on remand. The programs
obviously need to be carefully developed to ensure
compliance with section 25 of the charter.
In relation to young people, what I can say to the
member is that youth justice takes a holistic approach to
identifying and assessing offending risk factors and
providing effective interventions to address the
underpinning causes of radicalisation. Youth justice
then provides targeted programs and interventions that
address the underpinning causes of radicalisation in
young people. This includes programs targeted at
young people who offend, to promote the development
of non-violent and pro-social ideas and attitudes.
Key education and intervention programs for young
people include the adolescent violence intervention
program, which assists young people to understand the
reasons underpinning their violent behaviour and to
support their motivation to change. Parkville College
also works with young people in custody to develop
understanding and positive attitudes towards all cultures
and religions.
The specific details around the breakdown I do not have
with me at hand, but I will certainly seek information,
whether that is available, for the member.
I am being reminded that the $14.1 million over two
years is actually a subset of a bigger bucket of money.
So the 2018–19 Victorian budget provided
$20.9 million in output funding over five years to
implement recommendations made by the expert panel.
This is in budget paper 3, pages 92 and 102. So this
includes $14.1 million in output funding over two years
for the combating violent extremism initiative for
programs, services and research to prevent violent
extremism and to undertake communications activities.
This is in budget paper 3, page 102. There is also
$6.8 million in output funding over five years and
$0.8 million ongoing for key legislative reforms
relating to preventative detention, police powers,
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presumptions against parole and bail for terrorist
offenders, and for capacity-building programs for
frontline workers. This is referenced in budget paper 3,
page 92.
The combating violent extremism initiative which the
member was asking about and which is that
$14.1 million, seeks to build on the existing evidence
base and to deliver priority initiatives to prevent and
counter violent extremism. Funding over two years will
address five core elements: research and expert advice
to inform program delivery; continuation of existing
programs and expansion as appropriate, subject to
evaluation; development and delivery of new programs
for adults and young people, where needed; the
development and delivery of new communications
programs; and also monitoring and evaluation of their
impact.
I hope that satisfies the member in terms of the detail
that the member is seeking. I am just having a look to
see if I have anything further on the funding. No, I do
not.
The DEPUTY PRESIDENT — I believe you have
more questions, Mrs Peulich, but unfortunately I think
it is a good time to break for dinner. I will resume the
chair at 7.30 p.m.
Sitting suspended 6.30 p.m. to 7.34 p.m.
Clause 1 further discussed.
Mrs PEULICH — Just before the break the
minister was outlining that the $14.1 million for
combating terrorism spanned over five years and was
dedicated to five activities, including research,
provision of existing programs, delivering new
programs and communications. I missed out on the fifth
activity. I wonder if the minister could indicate how the
money was spread across those five areas of activity.
Ms MIKAKOS — Just before the dinner break I
was explaining how the funding will address five core
elements. I outlined the five, and the fifth was
monitoring and evaluation of impact. In relation to the
funding, what I can advise the member, as I understand
it, is that Minister Scott may have addressed some of
these issues at his Public Accounts and Estimates
Committee (PAEC) presentation earlier this year. I will
just have a quick look.
I do not have a breakdown of that funding. What I can
advise the member is that Minister Scott has previously
spoken about the work of the task force looking at these
issues. The Social Cohesion and Community Resilience
Ministerial Taskforce is chaired by the Deputy Premier
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and has been established to lead this work. I can advise
the member that there has been a range of funding in
respect of these issues during our term of government. I
imagine she would be aware of some of those. I will not
propose to go into that into considerable detail unless
she is specifically wanting that.
Mrs Peulich — Yes, please.
Ms MIKAKOS — Okay. I can advise the member
that the government’s commitment in 2015 was
$25 million over four years to strengthen Victoria’s
social cohesion and build community resilience to
violent extremism of any form. I referred already to the
task force and its important work, which involves a
complex set of issues. There is no one process or
pathway that leads to violent extremism. It is
understood to be a combination of causes and drivers
that are unique to each individual. The task force has
taken an evidence-informed approach to co-design
solutions with communities and other stakeholders.
The task force has funded a range of projects, including
early intervention pilots at a number of locations in
Melbourne, and the task force is exploring approaches
to deal with all forms of violent extremism. In 2017–18
the task force allocated $6.426 million to achieve a
number of outcomes. Minister Scott may have spoken
at PAEC about a number of these relating to pilots of
community support groups and research grants being
awarded in relation to addressing knowledge gaps in
preventing and countering violent extremism.
In fact the task force awarded funding for four research
grants through round 3 of this program. It also delivered
the commencement of a digital literacy pilot to give
young people the ability to recognise when they are
being manipulated or coerced online or when they are
confronted with online extremism and hate speech. It is
also to provide employment assistance through the Jobs
Victoria initiative to support people from vulnerable
cohorts in finding employment, to deliver an early
intervention pilot to reduce the reach of online
right-wing extremist content, to deliver targeted social
health messaging to deter interest in potential
right-wing extremist involvement and also to conduct
an external evaluation, which found evidence of
positive impact across a range of task force-funded
initiatives. There have been a range of initiatives funded
by the task force. It is doing very important work. I
have already outlined to the member the more recent
funding in the budget this year, and I do not propose
going through that all over again.
Further to my point earlier around the sensitivities of
these matters, I just want to make the following point.
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Large parts of chapter 2 of the expert panel second
report, particularly around programs for disengaged
persons radicalising towards violent extremism, are
redacted, including the texts of some recommendations
particularly as they relate to existing Victorian
programs. These portions of the report were redacted
due to the sensitive and security-related nature of the
information that they contain.
I have already, I guess, cautioned the member — and I
provide that advice to all members — that the state
government works with numerous stakeholders to
combat all forms of violent extremism. Given the
sensitivities involved in the work, it would be more
appropriate for members to seek an in-camera briefing
from relevant ministers at an alternative time around
these issues rather than to go into these issues now. I
understand that Minister Scott and his office have
privately briefed members on the important work that is
being done to combat all forms of violent extremism. I
make the point to the member that those redactions
were done with advice around these issues. I have
highlighted already the fact that we take advice around
these particular issues from enforcement officials who
have all that expertise and are at the front line doing this
work every day.
I think it might be also useful to put on the record some
of the advice from the expert panel on deradicalisation,
if I may. The panel said as follows:
The disengagement of individuals who are radicalising or
have radicalised towards violent extremism is a highly
complex and multidisciplinary field. Concepts of
disengagement are both differently defined and highly
contested among experts and practitioners.

That is from the second report on page 47. The report
on that page also says as follows:
Based on the panel’s review of existing literature,
disengagement is an emerging and currently under-researched
field, with a lack of consensus regarding best practice
principles.

On page 48 they went on to say:
In terms of a Victorian approach to disengagement, CISP —

the community integration support program —
is the predominant program currently delivered in Victoria.
…
CISP was launched in October 2010 as Australia’s first
prison-based terrorist disengagement program.

And they went on, on page 50, to talk about how the
panel considers that there are areas across the
countering violent extremism spectrum where there is

JUSTICE LEGISLATION AMENDMENT (TERRORISM) BILL 2018
Thursday, 26 July 2018

COUNCIL

no equivalent disengagement program around areas
where further work needs to be done. I want to assure
the member that there is a considerable amount of
work — a huge amount of work — that the government
has already done around these issues, working with
those people who have expertise around this issue, and
there is still work that is underway. Resources have
been provided for in the budget this year to enable that
work to continue.
Mrs PEULICH — Thank you, Minister, for the
detail that you have provided, which gives rise to a
number of questions. Firstly, on the recommendations
that were redacted — on the advice of security
agencies, I would assume, who are experts — who
provides oversight to the implementation of those
recommendations so that we know indeed that they are
robust and in the right direction? Who ultimately
provides that oversight if they have been redacted?
Ms MIKAKOS — Thank you, Mrs Peulich, for that
further question. Ultimately this work reports to a
cabinet committee. There is also an interdepartmental
committee that has been established that is led by the
Department of Premier and Cabinet.
Mrs PEULICH — Could you just provide the name
of that cabinet committee?
Ms MIKAKOS — I am not in the habit of
providing details of government committees, but what I
can say to the member is there is a cabinet committee
that this work reports to.
Mrs PEULICH — As the former Cabinet Secretary
I understand the importance of cabinet confidentiality.
However, the names of cabinet committees have not
typically been considered to be subject to cabinet
confidentiality, so I am surprised the minister is not
able to give me the name of the cabinet committee that
provides oversight to the —
Ms Mikakos — I think we will just move on,
Mrs Peulich.
Mrs PEULICH — So you are not prepared to
provide that?
Ms Mikakos — No, I am not.
Mrs PEULICH — Okay; that is interesting. In view
of that, could you tell me what the government
considers to be the difference between violent
extremism and terrorism?
Ms MIKAKOS — Mrs Peulich has asked a
question that really gets into the philosophical or
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conceptual basis of this because these are terms that are
not defined in the legislation. I guess a lot of people
would see them as being interchangeable terms.
Terrorism, however, is understood to commonly have
an ideological basis for the person conducting that act,
whereas violent extremism may be understood as a
broader concept that may not actually have an
ideological basis for that person’s behaviour.
Mrs PEULICH — I imagine that a person would be
perhaps identified as a terrorist if convicted or perhaps
subject to the justice system, so I was looking to see
whether there was a distinction in terms of those
definitions about the interaction with the justice system
and whether the first tranche of funding of the
$25 million over four years included both the work that
is done to deradicalise in the justice system as well as
perhaps other anti-radicalisation initiatives. That is what
I am trying to get to in the first instance.
Ms MIKAKOS — In terms of an intersection
between the justice system and the legislation, people
need to have committed offences under the legislation
in order to come into the scope of the regime. In terms
of the work that I have indicated to the member, there is
funding there in a preventative sense — people who
may be at risk of committing such offences — and then
there are programs that are specifically for people who
are already in the criminal justice system. So they have
a broad reach, and there are a range of programs that
serve a broad range of purposes. I hope that is helpful.
Mrs PEULICH — Can I just clarify this: the
$25 million over four years was for 2015–16, 2016–17,
2017–18 and 2018–19; is that correct?
Ms MIKAKOS — Sorry, which funding?
Mrs PEULICH — The $25 million over four years
for combating all forms of violent extremism, to which
you referred earlier. You said it was over four years; I
just want to clarify which four years.
Ms MIKAKOS — The advice I have is that was a
2015 commitment — so that would have been the
2015–16 budget, our first budget — of $24 million over
four years, so obviously it was that financial year and
the subsequent —
Mrs PEULICH — Did you say 24 or 25?
Ms MIKAKOS — Twenty-five million dollars over
four years. That was a 2015 budget commitment —
2015–16 financial year. I will seek confirmation of that.
And the funding was for that financial year and the
subsequent three financial years.

JUSTICE LEGISLATION AMENDMENT (TERRORISM) BILL 2018
3360

COUNCIL

Mrs PEULICH — So is the $25 million over four
years, which has also committed funds to the 2018–19
financial year, included in the $14.1 million which has
been committed for over the next two years?
Ms MIKAKOS — Just so I am clear, I have talked
about a range of funding commitments, both historic
ones and more contemporary ones. The separate
funding, the $14.1 million that I outlined, was part of a
total $20.9 million in funding over five years in the
2018–19 budget. So that is additional funding —
Mrs PEULICH — Additional? It is not a rollover
of unspent funding —
Ms MIKAKOS — No. This is a new appropriation
in the 2018–19 budget of $20.9 million in output
funding over five years to implement the
recommendations of the expert panel, specifically in
response to the two reports, and includes that
$14.1 million in output funding over two years for the
combating violent extremism initiative — those
programs that I spoke about earlier.
Mrs PEULICH — Minister, could you provide the
house with the numbers of clients or people in the
justice system, whether they are on remand or have
been incarcerated, who have been participating in
deradicalisation programs for the 2015–16, 2016–17,
2017–18 years and the year to date?
Ms MIKAKOS — I do not have historic figures,
Mrs Peulich, and I imagine that Corrections Victoria
might have some concerns about releasing this level of
detail for operational reasons. That might be a matter
that you might want to take up with the corrections
minister directly.
The advice that I have — just to give people a sense of
the number of people in the system at the moment, just
to give you a snapshot in time — is that on 18 June of
this year there were 22 prisoners with terrorism
offences as the most serious offence or charge. Of
those, 15 prisoners were on remand and seven prisoners
with terrorism offences were serving a sentence.
Mrs PEULICH — Minister, the purpose of my
asking these questions is to make an assessment. I was
in receipt of some information. for example, that in one
of the local government areas that I represent one of the
most significant concerns when it comes to law and
order was fear about terrorism and concerns about how
effectively we were dealing with it. All I am trying to
establish is whether the funding that has been allocated
is being directed towards the appropriate activities and
how much funding is provided to deradicalisation as
well as anti-radicalisation programs. So thank you for
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the numbers for 18 June. Are you able to check with
advisers to see whether there are any other historical
numbers available?
Ms MIKAKOS — I have explained to the member
why I imagine corrections officials are going to be
reluctant to provide that level of detail. That might be a
matter that the member might wish to take up in a
private briefing request to the Minister for Corrections.
The member has been asking about those engaging in
deradicalisation programs, and I have already explained
to the member the sensitivities about these issues and
would certainly encourage her to pursue a private
briefing around the sensitive nature of this work.
Mrs PEULICH — I certainly understand the
sensitivities and understand, regrettably, the need for
such legislation. The reason why I am asking this
question is that the numbers that you have provided,
Minister, do sound low, because I have been privy to
some figures that have been provided to me in the past
and the figure was around 300, of which this appears to
be a very small component. That is why I am asking to
see whether there are any other historical figures and
indeed whether the funding that has been directed to
combating violent extremism has been spent on
activities that are not purposed for deradicalisation and
whether perhaps inadequate funding may be the reason
for fewer people participating in the program. Can you
assure the house that there is adequate funding being
directed towards the deradicalisation of those who have
been charged with terrorism offences?
Ms MIKAKOS — For security reasons I am not
going to go into this in any detail other than to say the
number that the member has just bandied about
indicates she is not understanding the number that I
have given, because I was referring to people who are
incarcerated in prison at that point in time that I gave
for terrorism offences as the most serious offence or
charge. Without wanting to get into any detail on this,
the number the member has just mentioned does not
relate to that at all. Again I would caution her; I would
strongly recommend to her that she pursue a private
briefing on these issues.
As a government we have put in a very significant level
of funding in relation to these issues — the funding that
I have outlined, as well as separate funding directly to
Victoria Police around building up their capability and
resources to deal with these issues as well. A raft of
funding has been put into addressing and preventing
these issues, and our government works with our
officials and our experts and particularly with our
enforcement officials around these issues and heeds the
concerns of the chief commissioner around these issues.
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We are doing everything possible to ensure that
Victorians remain safe. If the member wishes to pursue
these matters further, then I would encourage her to do
so through pursuing a private briefing.
Mrs PEULICH — Just in closing, I certainly note
the minister’s comments and understand also that the
area of deradicalisation is a very complex, multilayered
problem and that there are significant differences in
professional opinion as to what works and what does
not internationally. There are international experts who
are the leaders of some of these programs, and I just
want to be assured that the government and the
authorities are availing themselves of the very best,
because I do know from my own research that there has
been some concern about the adequacy of the programs
that are being provided. The number of 300 was not
fabricated; it was a number that has been relayed to me.
I am happy to take it offline. The minister has assured
us that the funding is adequate; I certainly hope that that
is the case.
Ms PENNICUIK — Minister, I would like to just
go to recommendations 22 and 23 of report 2 of the
expert panel. Recommendation 22 is:
That the power to make a preventative detention order in
respect of a minor only be available to the Supreme Court if it
is satisfied:
that there are no other less restrictive means available to
prevent an imminent terrorist act occurring or to
preserve evidence of, or relating to, a recent terrorist act;
and
that the particular requirements in relation to the
preventative detention of a minor, including any
conditions imposed on that detention by the court, can
be met.

Recommendation 23 is:
That if the Supreme Court is satisfied that an order other than
a preventative detention order would be a less restrictive
means of preventing an imminent terrorist act occurring or
preserving evidence of, or relating to, a recent terrorist act:
the court be empowered to make alternative orders …

and to impose certain conditions on those orders. Given
that this is one of the central issues that has been raised
even by people who are supporting the bill — the
preventative detention orders by police involving
children — why didn’t the government take up these
recommendations? The government said in its
second-reading speech that it has implemented all of
the recommendations, but it actually has not done that.
Why hasn’t it?
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Ms MIKAKOS — Thank you for that question. The
expert panel recommended empowering the Supreme
Court to make alternative orders on its own motion
when an application is made for a preventative
detention order in respect of a child, and this is in
recommendation 23. This recommendation is based on
the proposal in recommendation 22 that the Supreme
Court have the power to make a preventative detention
order in respect of a child only if the court is satisfied
that there are ‘no less restrictive means available’ for
addressing the risk posed by that child.
These recommendations raise legal and practical
complexities such as the development of an alternative
community-based order and concerns as to whether
such an order would appropriately address the risk
posed by a child. As recommendations 22 and 23
require further policy consideration and development,
they will be addressed during the second stage of the
reforms.
Ms PENNICUIK — Thank you, Minister. That is
interesting to hear and probably welcomed. The other
issue that I raised in the second-reading debate was why
police would be able to detain a charge for 36 hours
without bringing them to a court within that time,
because I really do fail to see why a child cannot be
brought before a court much faster than that, rather than
just leaving them in the hands of police with practically
very little oversight of the detention of that child by
anybody else except police.
Ms MIKAKOS — I just remind the member that
under the current framework the court has the power to
undertake preventative detention orders for young
people who are 16 and up. What we are doing in
relation to this particular matter is extending this now to
young people who are 14 and up. I explained the
evidence that the panel commented on — in fact, I
quoted it in my summing up — in terms of very
contemporary examples of very young people who
have been engaged in these terrorist acts.
In relation to the framework and how it relates to police
specifically, in line with recommendation 2 of the first
report, the bill amends Victoria’s existing preventative
detention scheme in the terrorism act to address
deficiencies identified by the expert panel. Some of the
key issues that the panel identified include the need for
police to be able to respond quickly and effectively to
threats that may emerge with little or no warning and
about which they may know very little, the fact that a
person in detention may be key to police progressing
their investigation, and the complex nature of
terrorism-related investigations and the need for police
to collect and analyse large amounts of data and
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information to substantiate changes in the time required
for police to prepare an application to the Supreme
Court for a preventative order.
What the bill provides for in this new framework is to
allow an authorised police officer to make a decision to
detain a person for up to four days for an adult and up
to 36 hours in respect of a child aged 14 to 17 years of
age without a court order or warrant. It also enables
questioning to be undertaken in relation to a person
subject to court-ordered or police preventative
detention. There are also changes to the threshold test,
which I am happy to explain further.
Essentially we are acting on the advice of the expert
panel in terms of the gaps and deficiencies that they
have identified in respect of this matter in terms of
giving two pathways, but I guess the point to make in
relation to the police preventative detentions or the ones
put in place by the police is that they are for a shorter
duration. There are some maximum time periods as
well that relate to this matter because, as I explained,
there are some maximum time durations. It is not a
default period.
The need for a person to be preventatively detained by
police must be reviewed as soon as the person is taken
into custody and detained, as the decision to detain the
person may have been made up to two days prior —
and thereafter at no more than 12-hourly intervals. At
the end of the maximum period of preventative police
detention a person must either be released, taken into
custody under ordinary arrest powers or detained
subject to a preventative detention order made by the
Supreme Court — that is, there is no allowance in the
bill for an extension of the maximum period of
preventative police detention. I can explain further that
there are some total time periods that apply as well, but
I am happy to hear some further questions, which I am
sure there are.
Ms PENNICUIK — Thank you. I do know all of
that. I understand the extension of the preventative
detention orders, but my question was around police
detention orders. It is bad enough really to have an adult
taken into custody for four days and not taken before a
court, but to have a child in detention for 36 hours
without being taken to a court, that is actually what the
expert panel has recommended. It has not
recommended 36 hours of police detention. It
recommended just the court having oversight and the
court having the ability to make an alternative order.
Why did the government not put in place a regime
whereby children are brought to a court at the earliest
opportunity is really my question, whether it is police
detention or preventative detention.
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Ms MIKAKOS — Thank you, Ms Pennicuik, for
your question. We are acting on the advice of the expert
panel. There are also a number of recommendations in
the expert panel’s report around ensuring appropriate
safeguards for the preventative police detention. These
safeguards include the involvement of the Public
Interest Monitor and mandatory notifications to
complaint bodies and oversight bodies such as IBAC
and the Ombudsman, and the Commission for Children
and Young People in the case of a child. The Victorian
Inspectorate must also be notified after the fact.
There are also requirements to inform a person of their
rights when they are taken into custody and detained —
for example, an entitlement to a lawyer, translator or
consular assistance; the right to complain to the
Ombudsman or IBAC; permitted contact with family
members; the maximum permitted length of detention
that I referred to earlier; and an entitlement to a lawyer
and to arrange legal representation during any period of
questioning. A nominated senior police officer is
required to oversee the exercise of the powers and the
performance of obligations related to preventative
police detention, as are mandatory periodic reviews of
the detention by the nominated senior police officer.
In addition to that, specifically on children, in their
second report the expert panel noted the unfortunate
reality that children as young as 14 can present a
terrorist threat. On this basis the expert panel
recommended the extension of eligibility for
preventative detention to children aged 14 and 15.
Consistent with the panel’s recommendation 18, we
have extended the amended preventative detention
scheme to children aged 14 or over. The preventative
police detention, as I have mentioned already, of a child
has the maximum duration of 36 hours.
There are additional safeguards for children subject to
preventative detention, not just for 14 and 15-year-olds
but for all children, which are consistent again with the
expert panel’s recommendations. These safeguards
include a requirement that a child always have a lawyer
present when questioned; recording of questioning by
audiovisual not just audio means; additional rest breaks
to be given to a child during any period of questioning
if the child is distressed or unable to concentrate or if
the child, their lawyer or other support people present
request a break; a presumption in favour of detention of
a child in a youth justice facility; enabling the Supreme
Court to impose conditions on a preventative detention
order for a child and to refuse to make an order if not
satisfied that those conditions can be met; and also an
active monitoring role undertaken by the Commission
for Children and Young People. These safeguards were
developed in consultation with Victoria Police, the

JUSTICE LEGISLATION AMENDMENT (TERRORISM) BILL 2018
Thursday, 26 July 2018

COUNCIL

Commission for Children and Young People and
Victoria Legal Aid.
In terms of what the role of the Commission for
Children and Young People will be, as recommended
by the expert panel in recommendation 24, the bill
includes an active monitoring role for the commission.
This includes monitoring the treatment of a child in
preventative detention; promoting the interests of a
child detained under the terrorism act; and providing
advice to the Attorney-General, the minister
administering the Commission for Children and Young
People Act 2012 or the Chief Commissioner of Police
about a child’s treatment whilst in detention. To
undertake its role the commission must be given access
to a child in detention and to any document or
information relating to the child’s treatment in
detention, noting that this will not include criminal
intelligence related to the reason for the child’s
detention.
I guess the point that I am making in going through this
in some detail, given the concerns that Ms Pennicuik
has raised, is that a considerable number of safeguards
have been put in place for children in addition to the
many safeguards that have been put in place for adults
under this regime. It is a challenging environment, I
guess, for Ms Pennicuik to accept the need for these
things. We have acted on the need to put these
measures in place, but we have acted on the basis of the
advice of those who have appropriate expertise on these
issues to try and strike that appropriate balance and to
take advice from people who are very mindful of the
need to try and strike that appropriate balance.
Ms PENNICUIK — Thank you, Minister. I hear
everything you are saying there. I will go to the crux of
my question. You are talking about preventative
detention orders which are overseen by the court. I
understand the age has been reduced from 16 to 14 and
there are those safeguards in place, including the
involvement of the commissioner for children and
young people. A lot of them are after the fact, though,
as you mentioned yourself. It is the oversight of
children in police detention that I am concerned about.
There is no oversight there. The police detain them, and
the police oversight themselves on that detention. That
is my concern with that particular regime, which is not
overseen by a court or anybody else except after the
fact. The only people overseeing it during the time are
other police.
Ms Mikakos — That is not right. I just explained
that.
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Ms PENNICUIK — Can you clarify that, because
that is my reading of it. There is oversight by the Public
Interest Monitor and there is oversight by IBAC
et cetera, but what if there is no involvement of the
court in that first 36 hours?
Ms MIKAKOS — Firstly, thank you, but as I have
explained, the police who preventatively detain a child
must bring them before a court as soon as practicable.
The 36 hours is a maximum. After that a court order is
required. But the same oversight applies to police and
court-ordered detention. All those safeguards that I
have explained — all those oversight mechanisms —
relate to both types of preventative detention. I have
explained about legal representatives that will be or can
be present during questioning. I have explained the role
of the Commission for Children and Young People.
The commission must be given access to a child in
detention. I challenge what the member has asserted in
that respect. There will be other independent people
who will be able to play a role in ensuring that a young
person is being humanely detained during that time
period. There are a lot of mechanisms for oversight
built into this legislation.
Mr O’DONOHUE — Minister, clause 1 details the
extra role the Victorian Inspectorate will have in
oversight, and there are other oversight functions built
in with IBAC et cetera. I also note that, as was
canvassed in the second-reading speech, protective
services officers (PSOs) and police will have new
powers, or clarified powers, as I should perhaps say.
Can you provide some comfort to the committee about
resourcing for the inspectorate and IBAC and training
for police to ensure that the changes that are being
contemplated by this bill will have the appropriate
resourcing and support to be implemented?
Ms MIKAKOS — Thank you, Mr O’Donohue. The
advice that I have received is that Victoria Police will
be receiving some of that $20.9 million in output
funding over five years that I referred to earlier in
response to Mrs Peulich’s questions, and that is for a
range of things which I have already touched upon. I
had specifically mentioned a breakdown. There is
$14.1 million over two years for the combating violent
extremism initiative and there is $6.8 million in output
funding over five years with $800 000 ongoing for the
legislative reforms that we are discussing here,
including preventative detention, the police powers, the
presumptions against parole and bail for terrorist
offenders, and for capacity-building programs for
frontline workers. So whilst it is not anticipated that
these specific legislative changes will have huge
additional resourcing implications for Victoria Police,
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those additional resourcing needs are built into that
$6.8 million output funding.
I also make the point to the member that, as he would
be well aware, there was a very significant
counterterrorism funding package in the 2016–17 state
budget which provided $62.9 million over five years for
Victoria Police, providing an additional 40 sworn
officers and 48 specialist staff including intelligence
experts and forensic analysts — all recruited and
deployed — and including $2 million for the purchase
of specialist equipment for counterterrorism operations.
There has already been a very significant additional
boost to Victoria Police resources specifically for these
issues, so they are very well addressed.
Mr O’Donohue interjected.
Ms MIKAKOS — The inspectorate? Let me just
seek confirmation.
The advice that I have is that there is not a specific
allocation for the inspectorate because it is not
anticipated that this will be a significant additional
resourcing issue for them. They already exercise very
similar powers.
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Statement of Compatibility with respect to the Environment
Protection Amendment Bill 2018.
In my opinion, the Environment Protection Amendment
Bill 2018 (Bill), as introduced to the Legislative Council, is
compatible with human rights protected by the Charter. I base
my opinion on the reasons outlined in this statement.
Overview of the Bill
The Bill amends the Environment Protection Act 2017 and
repeals the Environment Protection Act 1970 (1970 Act) to
reform the legislative framework for the protection of the
environment and human health from the harmful effects of
pollution and waste. The Bill provides for a new general
environmental duty, a new permissions scheme, waste and
resource recovery infrastructure and planning, and a new civil
penalty scheme. The Bill includes new compliance and
enforcement powers for the Authority, which is responsible
for monitoring environmental quality and identifying and
responding to harm and risks of harm to human health and the
environment. These powers will enable the Authority or
authorised officers to issue remedial notices and prevent and
respond to current and future environmental and public health
issues in Victoria.
Human rights issues
The human rights protected by the Charter that are relevant to
the Bill are:
the right to freedom from forced work (section 11);

Clause agreed to; clauses 2 to 135 agreed to.

the right to privacy and reputation (section 13);

Reported to house without amendment.

the right to freedom of expression (section 15);

Report adopted.

the right to freedom of association (section 16(2));

Third reading

property rights (section 20);
the right to a fair hearing (section 24);

Motion agreed to.
Read third time.

ENVIRONMENT PROTECTION
AMENDMENT BILL 2018
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms MIKAKOS
(Minister for Families and Children); by leave,
ordered to be read second time forthwith.
Statement of compatibility
Ms MIKAKOS (Minister for Families and
Children) tabled following statement in accordance
with Charter of Human Rights and Responsibilities
Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006 (Charter), I make this

the right to be presumed innocent (section 25(1));
the right to protection against self-incrimination
(section 25(2)(k)); and
the right not to be punished more than once (section 26).
Right to privacy and reputation
Section 13(a) of the Charter provides that a person has the
right not to have their privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
Section 13(b) provides that a person has the right not to have
their reputation unlawfully attacked. An interference will be
lawful if it is permitted by a law which is precise and
appropriately circumscribed, and will be arbitrary only if it is
capricious, unpredictable, unjust or unreasonable, in the sense
of being disproportionate to the legitimate aim sought.
Obtaining personal information from applicants
When making various applications under the Bill, a person is
required to provide information, which may include personal
information.
An application for a permission, such as a development
licence or permit, for appointment as an environmental
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auditor or for authorisation to engage in a prescribed activity
as a prohibited person, must contain the information required
by the Authority. These requirements are not set out in the
Bill, but may include the applicant’s name and contact details
and, in some cases, information about the applicant’s
financial position and criminal record. For example, when
determining whether a person is a fit and proper person to
hold a permission, the Authority or a council must have
regard to whether the person has demonstrated that they have
financial capacity to comply with any obligations imposed by
a permission. Under Part 8.2, a person may submit a proposed
better environment plan to the Authority, which must contain
information such as the names of participants in the proposed
plan and any other person who is likely to be affected by the
proposed plan.
In considering one of the above applications, or an application
for the release of financial assurance under new section 232,
the Authority may require the applicant to provide any further
information that the Authority considers necessary. Further,
the Authority may require a person applying to be an
environmental auditor to appear before an advisory panel for
an interview, or undergo an examination by the advisory
panel as to their suitability for appointment.
The Authority must refer an application for a development
licence to a prescribed agency for comment in prescribed
circumstances and must take into account any comments or
submissions received from that agency when determining
whether to issue the licence.
Although the right to privacy is relevant to these provisions,
applicants seeking to participate in a regulated activity or be
appointed to a role have a diminished expectation of privacy.
Further, the information that will be sought by the Authority
is only information that is necessary for, or relevant to, the
determination of the application. As such, these provisions do
not limit the right to privacy.
Notification obligations
A number of provisions of the Bill impose obligations to
notify the Authority or certain people of certain matters.
These notice requirements may require a person to provide
information relating to their personal affairs, thereby engaging
the right to privacy in section 13 of the Charter.
A person who is engaging or has engaged in an activity that
results in a notifiable incident has a duty to notify the
Authority as soon as practicable after the person becomes
aware, or reasonably should have been aware, of the
occurrence of the notifiable incident. Failure to do so in the
course of conducting a business or an undertaking is an
offence. Information to be provided to the Authority with
such a notification is set out in new section 33 and includes
details about the location of the incident, the circumstances in
which it occurred and any action taken to deal with it.
Other notification obligations of relevance are:
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A condition on a permission requiring the holder of the
permission to report to the Authority or council on
compliance with the conditions, or to provide
monitoring data, information or performance reports to
the Authority, the council, the public or both —
section 54(2)(f).
The duty of a person undertaking a prescribed
transaction in connection with reportable priority waste
to record and provide details to a prescribed person —
section 142.
The obligation on a person in management or control of
a premises to provide a person who proposes to take
over management or control of the premises a copy of
any preliminary risk screen assessment statement or
environmental audit statement that has been issued in
respect of the site — section 214.
The obligation on an occupier to provide a copy of any
remedial notice or order to any person who proposes to
become the occupier of that place or premises —
section 280.

Requirements to notify affected parties and the Authority
about matters such as significant contamination or pollution
events that cause or threaten to cause material harm is an
important part of the environment protection regime, as it
ensures that serious incidents are addressed and that people
are aware of their obligations under the Bill. To the extent that
the notification will interfere with privacy by requiring this
disclosure of personal information, any such interference will
be lawful and not arbitrary, and will therefore be compatible
with the right to privacy.
Information sharing
New Part 14.5 provides that the Authority may collect, use,
disclose or publish any information if doing so is necessary
for the Authority to exercise its powers or perform any of its
functions under an Act. This includes the power to use or
disclose information in the investigation or reporting of
suspected unlawful activity, to obtain certain information
from a law enforcement agency, to share information with
another government agency if doing so is necessary for
research and is in the public interest, and to use or disclose
information where necessary to prevent or minimise a serious
risk of harm to human health or the environment.
These enhanced information sharing powers are necessary to
support environmental and public health management and to
improve transparency and accountability to the Victorian
community. Part 14.5 enables the Authority to share
information with peer regulators and other government
agencies and to disclose information for legitimate purposes.
The protections afforded to personal information by the
Privacy and Data Protection Act 2014 and to commercially
sensitive information, by new section 453 inserted by the Bill,
will continue to apply. In my view, therefore, the information
sharing powers will not be an arbitrary or unlawful
interference with privacy.

The duty of a person in management or control of land
to notify the Authority if the land has been contaminated
by notifiable contamination — section 40.

Publishing personal information

The obligation on a person in control of contaminated
land to provide information about the contamination to
any person who may be affected by it, or who is
reasonably expected to take over management or control
of the land — section 39.

Upon receiving an application for a development licence, the
Authority must ensure that a notice is published on the
Authority’s Internet site and in at least one other publication
that the Authority considers appropriate. Such a notice must
state that an application has been made, describe the activity
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that is the subject of the application and contain any
prescribed information. This restates and expands on the
public notification requirement for works approvals under the
1970 Act and enables public comments or submissions to be
made on the application, for consideration by the Authority.
If the Minister proposes that an issue be declared to be an
issue of environmental concern, the Minister must ensure a
notice is published in the Government Gazette, on the
Authority’s Internet site and in at least one other publication
or Internet site. This notice must describe, among other
things, the persons or class of persons that would be required
to address the issue of environmental concern. These details
must also be included in an Order of the Governor in Council
published in the Government Gazette declaring that an issue
is an issue of environmental concern.
New section 455 requires the Authority to establish and
maintain a Public Register that contains certain information,
including details of decisions, authorisations or documents
prepared under the Bill including, enforceable undertakings,
permissions, exemptions, site management orders and better
environment plans. The Register is to be available for public
inspection during the prescribed time and in the prescribed
manner, except for any commercially sensitive information,
which may not be made available without the consent of the
person to whom the information relates.
To the extent that natural persons are named in either of the
above notices or on the Public Register, the right to privacy
will be engaged. However, in my view, the right will not be
limited because the public notification of applications,
decisions and authorisations serves a legitimate purpose of
enabling consultation and transparency and will not be
unlawful or arbitrary. Further, any personal information
published will be limited to that connected to the work or
business the person has chosen to engage in and participants in
a regulated industry have a diminished expectation of privacy.
New section 330 of the Bill enables a court to make an
adverse publicity order if a person is convicted or found guilty
of an offence against the Bill or the regulations, or is found to
have contravened a civil penalty provision. The order may
require the person to publicise the person’s offence or
contravention, any resulting impacts on human health or the
environment, any penalties imposed or other orders made and
any additional information the Court considers appropriate.
The Court may also order that the person notify a specified
person or class of person of these matters. If a person fails to
comply with a Court order to take specified actions, the
Authority may publicise the failure of the person to comply
with the order. Prior to doing so, the Authority must give the
person written notice and an opportunity to respond within 10
business days, unless the person has been found in contempt
of court for failing to comply with the order.
Any interference with the right to privacy and reputation
occasioned by these provisions will be lawful and not
arbitrary. Publicising contraventions of the Bill and failures to
comply with Court orders serves the important purpose of
deterring future offending. Information in respect of a Court
order is likely to already be on the public record as a
consequence of judicial proceedings and will have been
subject to the safeguards for court proceedings, including a
fair hearing.
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Compliance and enforcement powers
The Bill provides for the appointment of several categories of
enforcement officer responsible for enforcing compliance
with different parts of the environment protection scheme.
These include litter enforcement officers, residential noise
enforcement officers and authorised officers. The Bill gives
these officers, the Authority and councils certain powers to
monitor and enforce compliance with the Bill, which may
engage the right to privacy by requiring the production of
personal information, compelling a person to take certain
actions and entering and inspecting premises.
Powers to issue directions
The Bill replaces a number of powers to give directions under
the 1970 Act with new powers for the Authority and
authorised officers to take remedial measures, such as issuing
directions and remedial notices, in new sections 119, 121,
172, 260, 271, 272, 273, 274, 275 and 278. Where a notice is
issued, failure to comply with a notice is an offence.
However, the person to whom a notice has been issued may,
depending on the type of notice, apply to VCAT or the
Authority for review.
The Bill also restates the provisions of the 1970 Act relating to
the powers of police officers and residential noise enforcement
officers to control unreasonable noise in new sections 175 and
169, and provides for a court to make a range of orders
compelling a person to take specified action under new
sections 309 to 312 (civil remedies), 330 to 333 (alternative
orders that can be made on a finding of guilt or contravention).
These powers support the objective of the Bill to prevent harm
arising from all sources of pollution and waste.
While the exercise of these powers to issue notices and
enforce compliance may interfere with individual autonomy
and home in some cases, any such interference will be lawful
and not arbitrary. The powers to compel people to do or not
do certain things are targeted to those necessary to ensure
compliance with the Bill and to prevent harm to human health
or the environment from pollution or waste by remedying a
problem quickly when there may be a breach or risk of harm.
Powers to obtain information and documents
The Bill empowers litter enforcement officers and authorised
officers to require a person to provide their name and address
in circumstances outlined in new sections 125 and 259.
Further, litter enforcement officers may require certain people
to give information about waste by issuing a waste
information gathering notice under new section 127 and the
Authority may require a person to provide any information or
document specified in an information gathering notice under
new section 255 for the purpose of performing a function or
duty or exercising a power under the Bill.
Not all information required under these new provisions will
be of a private nature. However, to the extent that these
provisions do require disclosure of private information, there
is no arbitrary or unlawful interference with the right to
privacy. Access to information that provides evidence of
non-compliance is essential for the effective administration of
the Bill. Moreover, the requirements to provide information
are clearly articulated in written notices and strictly linked to
the performance of functions and duties under the Bill.
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Entry and inspection
Powers of entry without warrant
The Bill restates provisions enabling litter enforcement
officers and police officers to enter premises in particular
circumstances. Under new section 124, a litter enforcement
officer may enter any non-residential premises or place for the
purposes of performing a function or exercising a power
under Part 6.3 if the officer reasonably believes that an
offence under that Part is being or is likely to be committed at
the place and that the premises is not residential. The entry
must occur at a reasonable time.
New section 176 permits a police officer to apply to a court
officer for an order enabling the police officer to enter
residential premises, using such force as is reasonably
necessary, for the purpose of investigating the emission of
unreasonable noise. The police officer must be of or above the
rank of senior constable, and the court officer may only make
the order if satisfied that no other measure would be effective
to abate the noise. The order may be subject to conditions.
The Bill also provides additional powers to authorised
officers with respect to entering and searching premises for
the purposes of performing their functions or duties or
exercising a power under the Bill. Under new section 246, an
authorised officer may enter and inspect a place for the
purpose of performing a function or exercising a power under
the Bill, including to monitor compliance with the Bill, to
determine whether there is a risk of harm to human health or
the environment and to inspect or test equipment or vehicles.
The authorised officer may exercise these powers at any
reasonable time, or at any other time if there is an immediate
risk of material harm to human health or the environment.
An authorised officer may only enter and inspect residential
premises without a warrant if the occupier has consented to the
entry, or if the authorised officer believes it is necessary to
enter the premises for the purpose of determining whether a
person has contravened, is contravening or is about to
contravene a provision of the Bill or whether there is an
immediate risk of material harm to human health or the
environment. An authorised officer who enters a place under
new Division 1 of Part 9.3 may do anything necessary for the
purpose of performing a function or exercising a power under
the Bill, including examining, making enquiries about and
taking samples of a thing at the place, carrying out testing,
taking recordings, and requesting the assistance of any person.
Further, the authorised officer may require a person to produce
a document located at the premises that is in the person’s
possession or control, examine the document and make copies
of it. An authorised officer may also require a person at the
premises to give any information or answer any question for
the purpose of performing a function under the Bill, if the
authorised officer reasonably believes that the person has
knowledge of a matter relevant to another person’s compliance
with the Bill. A person must not fail to comply with a request
of an authorised officer without reasonable excuse.
The authorised officer’s power to enter and inspect premises
is subject to a number of safeguards, in addition to those
mentioned above. The authorised officer must take all
reasonable steps to notify the occupier of the premises of the
entry and produce their identity card for inspection
immediately on entering the premises, unless doing so would
unreasonably interfere with the performance of a function or
exercise of a power under the Bill. The officer must also take
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reasonable steps to minimise disruption and only remain at
the place as long as is reasonably necessary, and must
produce their identity card for inspection upon request.
Further, the authorised officer must give a report to the
occupier of the premises setting out the time and purpose of
the entry and inspection, a description of any actions taken at
the premises, a summary of any observations and the
procedure for contacting the Authority for further details.
Powers of entry with warrant
An authorised officer may apply to a magistrate for a search
warrant if the officer reasonably believes that there may be a
particular thing at the place within the next 72 hours which
may afford evidence of the commission of an offence against
the Bill.
Applications for search warrants are subject to the supervision
of the Magistrates’ Court. Further safeguards also apply to
entry under the authority of a search warrant, such as the
requirement (with limited exceptions) that the authorised
officer announces their authorisation prior to executing the
warrant, shows their identification card for inspection,
provides a copy of the warrant to the occupier and gives any
person at the premises an opportunity to allow that entry.
Entry to conduct a clean up
Subject to Division 1 of Part 10.9, the Authority may take any
action necessary to eliminate or reduce an immediate or
serious risk to human health or the environment arising from
pollution, waste or contaminated land, including conducting a
clean up. The Authority may also conduct a clean up if the
person has failed to undertake clean up or remediation
activities where required by the Act or regulations. In taking
action under this Division, the Authority may authorise a
person to enter any land and do anything that in the
Authority’s opinion is necessary for the purpose of taking an
action. If it is necessary for an authorised person to enter land,
the Authority must (except in a case of emergency) give
reasonable notice to the owner and occupier of the land,
ensure that the person enters at a reasonable time, and take all
reasonable steps to obtain the consent of the occupier of the
land if the land is used only for residential purposes. Prior to
taking action in circumstances where the person has failed to
conduct a clean up, the Authority must give the person who
provided financial assurance written notice and at least 20
business days in which to undertake clean up activities.
Further, if a person fails to comply with a court order
directing the person to take specified action, the Authority
may take the action or actions itself. This restates the powers
under the 1970 Act, which are important for ensuring that
risks to the environment and human health are appropriately
dealt with, even in cases of non-compliance.
Use of surveillance devices
The Bill also amends the Surveillance Devices Act 1999 to
include the Authority in the definition of a ‘law enforcement
agency’ for the purposes of that Act. This will enable the
Authority to apply to a court for a surveillance device warrant
and use a range of surveillance methods within the confined
circumstances provided for by that Act to investigate or
prosecute offences. These amendments are necessary for the
Authority to be able to detect offending conduct where
detection is difficult and avoidance of detection is common.
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In my view, while the exercise of these entry and inspection
powers may interfere with the privacy of an individual in
some cases, any such interference will be lawful and not
arbitrary. The purpose of the inspection powers is to enforce
compliance with the Bill and permission conditions and to
prevent harm to human health and the environment.
Permission holders and others involved in relevant industries
have a diminished expectation of privacy in the regulatory
context, and it is reasonable that they can be required to
produce information and permit entry to business premises
for compliance purposes. The compliance and enforcement
powers are more limited in relation to persons not involved in
a relevant industry and will be subject to the safeguards
referred to above.
Freedom of expression
Section 15(2) of the Charter provides that every person has
the right to freedom of expression. Section 15(3) of the
Charter provides that special duties and responsibilities are
attached to the right to freedom of expression and that the
right may be subject to lawful restrictions reasonably
necessary to respect the rights of other persons and for the
protection of national security, public order, public health or
public morality.
A number of the provisions discussed under the right to
privacy above may also engage the right to freedom of
expression, which may include a right not to impart
information.
Further, new sections 460 and 461 may interfere with the
right to freedom of expression by prohibiting a person from
falsely holding themselves out to be a person performing a
function or duty or exercising a power under the Bill, or from
making false representations that goods or services have
Authority approval. New sections 132 and 137 also make it
an offence for a person to provide false or misleading
information in connection with industrial waste or when
reporting someone for littering.
I consider that these provisions enable appropriate oversight
and monitoring of compliance with the Bill, and are necessary
to protect the integrity of the scheme by ensuring that the
Authority, persons in the supply chain for waste and members
of the public can reasonably rely on the truthfulness of
information provided to them. Therefore, to the extent that the
freedom of expression is engaged, these provisions fall within
the exception in section 15(3) of the Charter, as reasonably
necessary to respect the rights of other persons and for the
protection of public health.
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likely include an obligation to contain and clean up waste and
contamination. Accordingly, these provisions do not limit the
freedom from forced work under the Charter.
Freedom of association
Section 16(2) of the Charter provides that every person has
the right to freedom of association with others.
New section 199 provides that the Authority may suspend or
revoke the appointment of an environmental auditor if the
auditor is an associate of the person who is undertaking the
activity, or who owns or occupies any part of the site that is
the subject of the preliminary risk screen assessment or
environmental audit. That section further provides that an
auditor’s appointment may be suspended or revoked if the
preliminary risk screen assessment or environmental audit
conducted by the auditor involves the auditor reviewing work
previously carried out by an associate of the auditor (unless
conducted in accordance with the guidelines or with the
approval of the Authority). The auditor may make
submissions to the Authority, and may apply to VCAT for
review if the appointment is suspended or revoked.
An ‘associate’ is defined to include certain family members,
members of the same household, a trustee or beneficiary of
the same trust, or a prescribed person. While this section does
not directly restrict a person from associating with others, it
may potentially deter an applicant from associating with
particular people if to do so would lead to revocation of an
appointment as an environmental auditor. Consequently, it
may operate to limit the right to freedom of association.
The purpose of this section is to preserve the integrity of the
audit process, by ensuring that assessments are conducted at
arms’ length and are not affected by any personal
associations. I do not consider that there are any less
restrictive means available to address this issue. In my view,
any restriction on the freedom of association is proportionate
to the end being sought to be achieved, and is therefore
reasonable and justifiable within the meaning of section 7(2)
of the Charter.
Right to property
Section 20 of the Charter provides that a person must not be
deprived of their property other than in accordance with law.
This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public, and are formulated precisely.

Freedom from forced work

Conducting a clean up

Section 11 of the Charter relevantly provides that a person
must not be made to perform forced or compulsory labour.

The Bill empowers authorised officers and the Authority to
take certain actions that may involve the removal and disposal
of property. If a person fails to comply with a waste
abatement notice, the litter authority may remove or dispose
of the waste, object or thing. If the Authority considers that
there is an immediate or serious risk of harm to human health
or the environment arising from pollution, waste or
contaminated land, the Authority may take any action that the
Authority considers necessary to eliminate or reduce that risk,
including conducting a clean up. The Authority may also
conduct a clean up if a person has failed to conduct a clean up
required by the Act or regulations. The definition of ‘clean
up’ in amended section 3(1) includes the removal, destruction
or disposal of pollution or waste. As discussed under the right
to privacy above, where the Authority conducts clean up in

The powers to give directions and issue remediation notices,
referred to under the right to privacy above, are relevant to the
right in section 11 because they enable the Authority or
authorised officers to require a person to do certain things,
such as cleaning up a site, restoring premises, installing site
management infrastructure or removing waste.
The purpose of these requirements is to minimise risks of
harm to human health and the environment. The protection
against compulsory labour in section 11 of the Charter is
limited in scope, and does not apply to work or service that
forms part of a person’s normal civil obligations. This would
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circumstances where the person has failed to conduct required
clean up activities, the Authority must first give notice of
intention to exercise clean up powers and allow at least
20 business days for the person to undertake the necessary
clean up activities. These provisions will not limit the right to
property because any deprivation of property will be in
accordance with law. The property will only be removed after
written notice has been given and the person has had an
opportunity to comply, or where the seriousness or
immediacy of the risk requires immediate action to be taken.
Further, such a power is an important part of the regulatory
scheme as it enables the Authority to address serious risks
without delay.
Seizure and forfeiture of property
The Bill also gives the Authority and authorised officers
powers to take samples and seized items in the course of
assessing compliance and enforcing the Bill. When entering
and inspecting a place under Division 1 of Part 9.3 of the Bill,
an authorised officer may take samples of a thing at the
premises, seize and remove a thing connected with a
suspected contravention of the Bill, and carry out testing of a
thing, including testing that results in it being destroyed. The
authorised officer may also retain a document provided under
new section 252 for as long as is reasonably necessary to
fulfil the purpose for which the document is required.
The Authority must return a thing seized or obtained by an
authorised officer under Part 9.3 as soon as possible after it is
seized, unless it is necessary to retain the thing as evidence of
an offence against the Bill, the thing is forfeited under new
section 265, or the Authority is otherwise authorised by law to
retain, destroy or dispose of the thing. The Authority may
impose terms or conditions on the return of the thing, with
which the owner must comply. New section 265 provides that
any thing seized by an authorised officer under Part 9.3 is
forfeited to the Authority if the owner cannot be found, it
cannot be returned to the owner despite making reasonable
efforts or it is necessary to retain the thing to prevent the
commission of an offence against the Bill. If a thing is
forfeited to the Authority on the basis that it is necessary to
retain to prevent the commission of an offence, the Authority
must give the owner written notice and set out to apply to
VCAT for review of the decision to forfeit the thing.
The powers to seize and retain items are strictly confined to
material necessary to investigate suspected contraventions of
the Bill and such material must be returned as soon as
possible. In my view, any interference with property
occasioned by these provisions is in accordance with law and
is therefore compatible with the Charter.
Non-disturbance notices
As discussed above, the Authority or an authorised officer
may issue a non-disturbance notice, which may require a
person to stop the use or movement of any specified
equipment, substance or thing, or to prevent the disturbance
of the specified item or area when the item is located (new
section 278).
To the extent that restriction on using or moving the thing that
is subject to a non-disturbance notice constitutes an
interference with the enjoyment of a person’s property to the
extent that it constitutes a deprivation of property, any such
deprivation is for the purposes of ensuring that enforcement
action under the Bill is not frustrated due to disposal of
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evidence. These restrictions can only occur in clearly
circumscribed circumstances, and for a maximum period of
seven days. Any such deprivation will therefore be lawful and
will not limit section 20 of the Charter.
Site management orders
The Authority may also issue a site management order, which
may impose restrictive management controls on how property
can be used. A site management order may only be issued if
the Authority reasonably believes that long-term management
of the site is necessary because land on the site is
contaminated, or there is a risk of harm from pollution or
waste. To the extent that imposing management controls on a
person’s use of property constitutes a deprivation of property,
in my view any such deprivation is clearly confined and for a
legitimate purpose of preventing or minimising harm. As such,
any deprivation of property will be in accordance with law and
compatible with the right to property under the Charter.
Sale of land to recover debt
If the Authority cannot recover its reasonable costs of
exercising its clean up powers or issuing a remedial notice
from an owner or occupier, the costs become a charge on the
property and the Authority may sell the land to recover any
amount still owing. The sale of the property would be
effected to make good a debt to the Authority, and could only
be carried out once the charge has existed for at least
12 months and the notice requirements in new section 298
have been complied with. The sale of the land must occur in
accordance with the Transfer of Land Act 1958 and the
Authority must follow the clear procedure set out in new
section 298. Therefore, in my view, any deprivation of
property will be in accordance with law and compatible with
the right to property under the Charter.
Fair hearing
Section 24(1) of the Charter provides that a person charged
with a criminal offence or a party to a civil proceeding has the
right to have the charge or proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing.
Limitations on VCAT review
New section 431(2) provides that for decisions by an
authorised officer to issue or amend certain notices, the
decision must first be internally reviewed by the Authority
before an eligible person may apply to VCAT to seek review
of the decision. The purpose of internal review is to enable a
person to seek to have certain decisions reviewed without
needing to apply to a court or tribunal and potentially incur
significant costs. In my view, the right to a fair hearing will
not be limited because an eligible person may still apply to
have the decision reviewed by VCAT following internal
review, or may seek judicial review of the decision.
New section 431(3) of the Bill restates the exclusion of
VCAT review under the 1970 Act for development licences
where the licence has been subject to a joint process with an
environmental effects statement, an application for a planning
permit or an amendment to a planning scheme and is
substantially in accordance with that statement or application.
The purpose of the exclusion is to avoid undermining the
robust public consultation and assessment process for
development licences in circumstances where an
environmental effects statement has been prepared or a panel
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has been appointed under the Planning and Environment Act
1987 to hear the planning permit application or planning
scheme amendment. Under that Act, the panel is obliged to
consider submissions and give interested parties a reasonable
opportunity to be heard. Alternatively, if the activity has been
reflected in an environmental effects statement, interested
parties will be able to make submissions to the Minister in
accordance with the process in the Environment Effects Act
1978. Accordingly, the exclusion of VCAT review under the
Bill will not interfere with the right to a fair hearing, because
the opportunities to be heard under these other Acts ensures
that, overall, interested parties will have access to a fair
process. I consider new section 431(3) to be compatible with
the right to a fair hearing under the Charter.
New section 432 of the Bill places some constraints around
the grounds on which an eligible person may apply to VCAT
for review of certain decisions. For example, where a decision
is made that a person is liable to pay a fee, the person may
only apply for review of that decision on the basis that the fee
has been incorrectly calculated. In addition, a person may
only apply for review of a decision to issue a waste abatement
notice or residential noise improvement notice on the basis
that the notice is oppressive, unjust or unreasonable.
While the provision does restrict review rights to particular
grounds, I consider that the right to a fair hearing will not be
limited, as an eligible person may still have the decision
reviewed by VCAT on the grounds set out in section 432, or
may seek judicial review of the decision.
Ex parte applications
The Bill provides that an application to a court for an
injunction relating to residential noise under new section 174
and an application under new section 309 or 310 for an order
(or interim order) restraining a person from engaging in
specified conduct or requiring a person to take specified
action may be made ex parte. This is necessary to ensure that
the Authority, councils or police officers (as the case may be)
are able to respond quickly to contraventions of the Bill and
that action is taken at the earliest opportunity to prevent,
minimise or remedy the contravention. These provisions
engage the right to a fair hearing because they may deprive a
person of an opportunity to be heard in the relevant injunction
application.
In my view, the right to a fair hearing is not limited by these
provisions. A court will retain the discretion to refuse to hear
the application ex parte, and can refuse to do so where hearing
the application ex parte would result in an unfair hearing. In
addition, the person subjected to a court order made on an ex
parte basis may appeal the decision. I am satisfied that this
provision does not limit the right to a fair hearing.
Presumption of innocence
Section 25(1) of the Charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law. The right in section 25(1)
is relevant where a statutory provision shifts the burden of
proof onto an accused in a criminal proceeding, so that the
accused is required to prove matters to establish, or raise
evidence to suggest, that they are not guilty of an offence.
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Defences available under the Bill
A number of provisions in the Bill create defences that shift
the burden of proof onto an accused to prove certain matters
in order to avoid liability.
It is an offence to engage in conduct that results in material
harm to human health or the environment from pollution or
waste. New section 28(3) provides a defence if the person
proves that, in engaging in the conduct, the person did not
contravene the general environmental duty to minimise the
risks of harm so far as reasonably practicable.
While the imposition of a legal burden on an accused will
limit an accused’s right to the presumption of innocence, I
consider that the limit is reasonably justified under
section 7(2) of the Charter. The matters required to be proven
will be within the knowledge of the accused. In circumstances
where the conduct of the accused has actually resulted in
material harm to human health or the environment, the
accused is best placed to lead this evidence. Due diligence can
be practically demonstrated by detailing the reasonable steps
taken to prevent the contravention or minimise the risk of
harm. Further, these defences are available for the benefit of
an accused to escape liability where they have taken
reasonable steps to ensure compliance, in respect of what
could otherwise be an absolute or strict liability offence. In
my view, a less restrictive measure (such as imposing only an
evidential onus on an accused) would not be appropriate in
light of the strong public interest in ensuring that people do
not engage in conduct that results in material harm and, in
order to escape liability for contravening the Bill, are
expected to demonstrate to a legal standard that they have
taken all measures required by the Bill to discharge this
responsibility.
The Bill also sets out a general defence of emergency,
whereby it is a defence to any contravention of a provision of
the Bill if the act or omission occurred in an emergency to
prevent danger to life or limb (unless the emergency arose
from the person’s negligence). This defence only places an
evidential burden on the accused to raise evidence that the
contravention occurred in circumstances of an emergency.
Once the accused has pointed to this evidence, which will
ordinarily be peculiarly within their knowledge, the burden
shifts back to the prosecution to prove the essential elements
of the offence. I do not consider that an evidential onus of this
kind limits the right to be presumed innocent.
‘Reasonable excuse’ exceptions
A number of provisions in the Bill create offences that
contain a ‘reasonable excuse’ exception, which may place an
evidential burden on the accused.
A person must not, without reasonable excuse, refuse or fail
to comply with a waste abatement notice, waste information
gathering notice, an information gathering notice, a notice to
investigate, environmental action notice, site management
order, non-disturbance notice, improvement notice or
prohibition notice issued to that person. Failing to comply
with these notices is an offence. Further, an occupier who
receives a notice to remove or dispose of waste deposited by
another person on their premises must comply with that
notice, unless the occupier has a reasonable excuse, and it is
an offence for a person to fail to comply with a request from a
litter enforcement officer for the person’s name and address,
or proof of same, without reasonable excuse.
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New sections 252 and 253 provide that, where an authorised
officer has entered a premises pursuant to Division 1 of
Part 9.3, a person must not, without reasonable excuse, refuse
or fail to comply with a request from the authorised officer to
produce a document located at the premises or to provide
information or answers. Further, it is an offence for a person
to, without reasonable excuse, refuse or fail to comply with a
direction given by an authorised officer under new
section 260.
By creating a ‘reasonable excuse’ exception, the offences in
the above clauses place an evidential burden on the accused,
in that they require the accused to raise evidence of a
reasonable excuse. However, in doing so, this offence does
not transfer the legal burden of proof. Once the accused has
pointed to evidence of a reasonable excuse, which will
ordinarily be peculiarly within their knowledge, the burden
shifts back to the prosecution to prove the essential elements
of the offence. I do not consider that an evidential onus of this
kind limits the right to be presumed innocent, and courts in
other jurisdictions have taken this approach.
Evidentiary presumptions
A number of provisions of the Bill establish that certain
things may be taken to be proof of certain facts:
Under new section 338, a certificate from VicRoads or
an equivalent body is evidence that the person was the
registered owner of the vehicle or vessel on that date.
Certain written statements from the Authority are
evidence of the matters stated in them, for example, that
a specified person was served with a notice and failed to
comply, or that a document was or was not lodged with
the Authority.
Reports and certificates under the Bill will be evidence
of the matters stated therein in certain circumstances.
A written statement provided by a person under new
section 118 in relation to waste deposited from a vehicle
will be admissible as evidence of the matters stated in it
in any proceeding.
If waste is deposited from a vehicle contrary to the Bill,
the registered owner of the vehicle is taken to have
committed the offence if no other person has been found
guilty of the offence and it is not practicable to discover
who deposited the waste, or is not possible to file a
charge-sheet against that person. A person may provide
a written statement under new section 118 nominating
the person who did deposit the waste or was near the
vehicle at the time.
These provisions engage the right to the presumption of
innocence under section 25(1) of the Charter because they
reduce the burden on the prosecution to provide evidence in
relation to certain facts or, in some cases, appear to have the
effect of attributing guilt to a particular person. The
imposition of these evidential burdens is necessary to ensure
the effective administration of the regulatory scheme. They
enable offences to be efficiently prosecuted, particularly
where identifying additional evidence (such as the person
who deposited the litter) would otherwise be costly or
impractical. To the extent that these evidentiary presumptions
limit the right to the presumption of innocence, I consider any
such limitation to be reasonable and justifiable given the
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important protective purpose of the Bill, and the opportunity
to rebut such presumptions with evidence to the contrary.
Deemed criminal liability for officers of bodies corporate
New section 349 provides that if a body corporate that is a
corporation commits an offence against certain provisions, an
officer of the body corporate also commits that offence if the
officer failed to exercise due diligence to prevent the
commission of the offence. Officers of a body corporate may
also be liable for an offence committed by the body corporate
if the officer authorised or permitted the commission of the
offence, or was knowingly concerned in any way (by act or
omission) in the commission of the offence. New section 350
provides that an officer will be liable for certain offences
committed by the body corporate, but reverses the burden of
proof. This means that the officer will be taken to have
committed the offence unless the officer proves that they
exercised due diligence to prevent it. New section 351
provides that an officer will be liable for certain offences
committed by the body corporate if the officer authorised or
permitted the contravention of the offence, or was knowingly
concerned in any way with in the commission of the offence.
These provisions are relevant to the presumption of innocence
as they may operate to deem as ‘fact’ that an individual has
committed an offence based on the actions of the body
corporate. Officers may rely on a defence that would be
available to the body corporate if it were charged with the
offence and bear the same burden of proof as the body
corporate in doing so.
As discussed above, some of the offences contain reverse
onus provisions. In my view, it is appropriate to extend these
offences and reverse onus provisions to officers of bodies
corporate. A person who elects to undertake a position as an
officer of a body corporate accepts that they will be subject to
certain requirements and duties, including a duty to ensure
that the body corporate does not commit offences. In my
view, new sections 349 and 351 do not limit the right to the
presumption of innocence as the prosecution is still required
to prove the main elements of the offence — that is, that the
officer failed to exercise due diligence, or authorised or was
knowingly concerned in the commission of the offence. I
further consider that any limitation of the right to the
presumption of innocence occasioned by the reverse onus in
new section 350 is reasonably justified due to the gravity of
the offences relevant to that provision, the obligations on
officers of bodies corporate to exercise due diligence and the
fact that the matters to be proven will be within the
knowledge of the accused. In my view, there are no less
restrictive means reasonably available for ensuring adequate
deterrence of corporate offences that may cause significant
public harm.
Courts in other jurisdictions have held that protections on the
presumption of innocence may be subject to reasonable limits
particularly in the context of compliance offences. Further,
any limits imposed by the relevant reverse onus provisions
are justifiable for the reasons set out in relation to those
provisions above. Accordingly, I am satisfied that these
provisions are compatible with the right under the Charter to
the presumption of innocence.
Right to protection against self-incrimination
Section 25(2)(k) of the Charter provides that a person charged
with a criminal offence is entitled not to be compelled to
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testify against themselves or to confess guilt. This right is at
least as broad as the common law privilege against
self-incrimination. It applies to protect a charged person
against the admission in subsequent criminal proceedings of
incriminatory material obtained under compulsion, regardless
of whether the information was obtained prior to or
subsequent to the charge being laid.
The right in section 25(2)(k) of the Charter is relevant to new
sections 34 and 42, which provide that a person is not excused
from notifying the Authority of the occurrence of a notifiable
incident or notifiable contamination on the grounds that the
information provided might tend to incriminate the person or
make the person liable to a penalty. However, any
information given by a person as part of a notification is not
admissible in evidence against the person in a proceeding for
an offence or for the imposition of a penalty, other than a
proceeding relating to false or misleading information
provided by the person in a notification. In my view, these
provisions are therefore compatible with the privilege against
self-incrimination in the Charter.
The right to protection against self-incrimination is also
relevant to new section 268, which provides that it is not a
reasonable excuse for a natural person to refuse or fail to
produce a document required to be produced under new
Part 9.3 if doing so would tend to incriminate the person. This
is therefore a limited abrogation of the privilege against
self-incrimination because a document required to be
produced may contain evidence that would tend to
incriminate the person with respect to certain offences under
the Bill.
The privilege against self-incrimination generally covers the
compulsion of any information or documents which might
incriminate a person. However, the application of the
privilege to pre-existing documents is considerably weaker
than that accorded to oral testimony or documents that are
required to be brought into existence to comply with a request
for information. I note that some jurisdictions have regarded
an order to hand over existing documents as not engaging the
privilege against self-incrimination.
The primary purpose of this limited abrogation is to enable
authorised officers to monitor compliance with the
environment protection scheme, investigate potential
contraventions and prevent harm to human health and the
environment. Taking into account the protective purpose of
the Bill, there is significant public interest in ensuring that
authorised officers are able to access information and
evidence that may be difficult or impossible to ascertain by
alternative evidentiary means, and to use such evidence to
bring enforcement action where appropriate.
Any limitation on the right in section 25(2)(k) that is
occasioned by the limited abrogation is directly related to its
purpose. The documents that an authorised officer can require
to be produced are those necessary for the purpose of
monitoring compliance with the Bill. Importantly, the
requirement to produce a document to an authorised officer
does not extend to having to explain or account for the
information contained in that document. If such an
explanation would tend to incriminate, the privilege would
still be available.
There are no less restrictive means available to achieve the
purpose of enabling authorised officers to have access to
relevant documents, and access to such documents is
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necessary to ensure public safety. To provide for a ‘use
immunity’ that restricts the use of produced documents to
particular proceedings would unreasonably obstruct the role of
authorised officers and the aims of the scheme, as well as
giving the holders of such documents an unfair forensic
advantage in relation to criminal and civil penalty
investigations. Any limitation on the right to protection against
self-incrimination is therefore appropriately tailored and the
least restrictive means to achieve the regulatory purpose.
For the above reasons, I consider that to the extent that new
section 268 may impose a limitation on the right against
self-incrimination, that limitation is reasonable and justified
under section 7(2) of the Charter.
Right not to be punished more than once
Section 26 of the Charter provides that a person has the right
not to be tried or punished more than once for an offence in
respect of which they have already been finally convicted or
acquitted in accordance with law.
Prohibited persons
New section 88 sets out the criteria for a ‘prohibited person’
under the Bill, who is prohibited from engaging in certain
prescribed activities unless authorised by the Authority.
According to these criteria, a person is a prohibited person in
circumstances including where the person has been
convicted or found guilty of certain specified offences.
Further, a person may not be appointed as a director of a
Waste and Resource Recovery Group if they have been
convicted of certain offences.
The right in section 26 of the Charter has been interpreted as
applying only to punishments of a criminal nature and does
not preclude the imposition of civil consequences for the
same conduct. I do not consider that the consequences under
these new provisions are punitive so as to engage section 26.
Their purpose is not to punish the convicted person, but to
protect the integrity of the scheme by ensuring that only
appropriate persons are able to engage in certain activities that
pose a serious risk of harm to human health or the
environment, or govern a Waste and Resource Recovery
Group. Prohibition is based solely upon the fact of a
conviction or finding of guilt for particular kinds of offences,
rather than a consideration of the individual offending of the
relevant person. Further, the Authority will have discretion to
allow relevant persons to hold a licence if it is not contrary to
the public interest to do so. Accordingly, I am of the opinion
that the above provisions are compatible with the right in
section 26 of the Charter.
Additional penalties
The Bill enables a court to impose a penalty of up to two
years’ imprisonment in addition to, or in place of, the penalty
for the offence where a prohibited person engages in a
prescribed operating, permit or registration activity without
the appropriate permission. This means that a person who
commits an offence against new sections 45, 46 or 47 may be
liable to receive both a financial penalty and a term of
imprisonment because of that person’s categorisation as a
‘prohibited person’. Where a person is a prohibited person on
the basis of a conviction or finding of guilt, subjecting them to
an additional penalty for an offence will engage the right
under the Charter not to be punished more than once.

ENVIRONMENT PROTECTION AMENDMENT BILL 2018
Thursday, 26 July 2018
Similarly, new section 136 provides that if a natural person
commits an offence relating to industrial waste within five
years of being convicted of another industrial waste offence, a
court may impose a penalty of up to two years’ imprisonment
in addition to, or in place of, the penalty for the offence.
These provisions are targeted at rogue operators, who
persistently and deliberately adopt poor practices and for
whom a financial penalty is not an effective deterrent. While
the imposition of an additional penalty is a punitive measure,
it applies as a single punishment in relation to the current
offence and does not punish a person twice for the same
offence. New sections 89 and 136 give the court an option to
apply a more severe penalty on the basis of certain
aggravating factors in confined circumstances where the
person has already demonstrated an inability or unwillingness
to comply with the regulatory scheme, and has continued to
commit a serious offence under the Bill. I do not consider that
these provisions limit the right under section 26 of the
Charter. Even if these provisions did limit the right not to be
punished more than once, in my view any such limitation will
be reasonable and justifiable under section 7(2) of the Charter.
Civil penalties
The Bill introduces a civil penalty regime (new Part 11.5), as
part of a graduated series of sanctions under the Bill. Under
new section 314, the Authority may apply to a court for a civil
penalty order in relation to a contravention of a civil penalty
provision. These proceedings will be civil proceedings, to be
determined on the civil standard of proof.
Civil penalties may engage the criminal process rights under
the Charter where the penalty is of such a magnitude that a
court may consider that it involves truly penal consequences.
In my view, the penalties for breaching the relevant
provisions to which civil penalties apply would not be classed
as being in effect criminal penalties. While the maximum
pecuniary sanction is substantial in a limited set of
circumstances (such as 2000 penalty units for unlawfully
depositing industrial waste), it is not so heavy as to constitute
a truly penal consequence. The purpose of the civil pecuniary
penalties is to encourage regulatory compliance, and is
necessary due to the serious risks of harm to human health
and the environment that may arise from a contravention. The
civil penalty provisions apply to people engaging in activities
covered by the regulatory scheme, or failing to comply with
important notices and obligations under the Bill, and will
have limited application to the public more broadly. A civil
penalty order will be enforceable as a judgment debt and a
person will not be liable to be imprisoned for a failure to
discharge the debt. Accordingly, I do not consider that the
criminal process rights under the Charter are engaged by the
civil penalty provisions.
New Part 11.5 is relevant to the right not to be punished more
than once as it sets out the parallel operation of the civil and
criminal penalty regimes for breaches of the legislation. New
section 318 of the Bill provides that the Court must not make
a civil penalty order against a person who has been convicted
of an offence constituted by the same conduct. Further, new
section 319 provides that civil proceedings for contravention
of a civil penalty provision must be stayed if criminal
proceedings are brought for an offence constituted by
substantially the same conduct that is alleged to constitute the
civil contravention. This protects against concurrent civil and
criminal proceedings for conduct that is substantially the
same. However, if a person is not convicted of the criminal
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offence, section 319(2) provides that civil penalty
proceedings may be resumed. Section 320 further enables
criminal proceedings to be brought against a person
regardless of whether a civil penalty order has been made for
conduct that is substantially the same as the conduct
constituting the offence.
I do not consider that the parallel operation of civil and
criminal penalties limits the right not to be punished more
than once for the same offence. This is because the right does
not extend to civil proceedings or penalties. As discussed
above, I do not consider that the civil penalties that may be
imposed are of such a magnitude as to be truly penal in
nature. Therefore, in my view, the civil penalty scheme is
compatible with the right in section 26.
The Hon. Gavin Jennings, MP
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms MIKAKOS (Minister for Families and
Children).
Ms MIKAKOS (Minister for Families and
Children) (20:27) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Victoria’s proud history in environment protection
innovation
Victoria has a long tradition of environmental leadership. We
were one of the first jurisdictions worldwide to establish
environment protection legislation and an Environment
Protection Authority.
Since it commenced operating in 1971, the EPA has played a
leading role in protecting Victoria’s environment, working
with business, local government and the community to reduce
pollution and manage waste.
EPA Victoria was at the forefront of a new class of
environmental regulators who were empowered to take a
holistic approach to tackling pollution and its impact on the
environment and the community. The dedicated work of EPA
has truly benefited both the Victorian community and our
natural environment, including the fact that our rivers no
longer run red, blue and green with the discharges from
riverside abattoirs and dye factories, international pilots flying
into Melbourne no longer complain about our poor air
quality, and Victorian businesses have been encouraged into
cleaner and green forms of production, driving innovation by
Victorian industry.
Our EPA also played a key role in the development and
delivery of the Montreal Protocol which tackled the
international scourge of ozone depleting substances.
Victoria has reaped the benefits of our EPA having been led
by some truly impressive people. Amongst the luminaries
were two people who I particularly want to acknowledge:
Jack Fraser and Dr Brian Robinson (AO).
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Jack Fraser was the architect of the Environment Protection
Act 1970 and the inaugural EPA Chairman. His vision and
leadership were instrumental in EPA’s early successes in
tackling the gross pollution problems Victoria faced at
the time.
Dr Brian Robinson took on the dual roles of EPA Chairman
and Chief Executive for an extraordinary sixteen-year period.
One of his many significant achievements was being a key
driver behind the establishment of the National Environment
Protection Council and Australia’s first national
environmental quality standards.
The Andrews Labor Government recently announced the first
multi-member Environment Protection Board, to be chaired
by Cheryl Batagol. I would like to acknowledge the
enormous contribution of Cheryl as EPA’s current Chair, as
well as thanking all EPA staff, past and present, for their role
in making Victoria a better place to live.
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laws. It proposes to repeal the Environment Protection Act
1970 and replace it with a new regulatory scheme that
focusses on preventing harm, rather than acting to clean up
after a pollution incident has occurred. The Bill amends the
Environment Protection Act 2017 to create a comprehensive
and modernised statutory scheme for the protection of human
health and the environment.
The Bill will introduce a flexible, risk-based and
proportionate regulatory scheme. The proposed new laws will
drive significant community and business benefits by
focussing on preventing harm through proactive measures. By
embracing this approach, Victorians will avoid the terrible
impacts of events such as the Coolaroo recyclates fire.
Restoring Victoria as a leader in environment regulation
The cornerstone of this Bill’s focus on preventing harm to
human health and the environment is a new general
environmental duty.

The challenges facing us today
From 1971 to today Victoria has benefited greatly from
EPA’s extraordinary work. In 1971 EPA was created to tackle
gross pollution challenges including deteriorating air and
water quality, the haphazard management of hazardous waste,
and the increasing legacy of pollution from mining and other
industries. The intervening years have seen improvements in
many environmental quality measures at the same time as
Victoria’s population grew from three and a half million in
1970 to more than six million today.
It is clear that EPA’s work and the character of the risks to
human health and the environment have changed dramatically
since the 1970s. The Andrews Labor Government was
elected with a commitment to commission an Independent
Inquiry into the EPA to examine whether EPA has the right
powers and proper resourcing to tackle the environmental
challenges of today and tomorrow.
The Independent Inquiry was conducted by a Ministerial
Advisory Committee constituted of Chair Penny Armytage,
Jane Brockington and Janice van Reyk. After extensive
community consultation and careful analysis of best practice
in environment protection regulation, the Inquiry
recommended transformational changes for EPA. The
Independent Inquiry report was delivered in 2016. In January
2017 the Andrews Labor Government response to the
Independent Inquiry was released, announcing our intention
to develop new environment protection laws and invest in
building a stronger and more proactive EPA that focusses on
preventing harm.
The Government has now committed an additional
$182.4 million over five years to deliver this reform. This is a
massive investment in ensuring Victorians have the EPA we
need to protect human health and the environment from the
harmful effects of pollution and waste.
A key part of the Government’s commitment was to reform
the legislative underpinning for environment protection. The
first of two stages of legislative reform was passed by
Parliament last year: the Environment Protection Act 2017
puts in place a new statutory objective for EPA, clarifying its
focus on protecting human health and the environment from
the harmful effects of pollution and waste.
The Bill I am introducing today completes the job of
comprehensive reform of Victoria’s environment protection

The general environmental duty will require people
conducting activities that pose risks of harm to human health
or the environment from pollution or waste to understand
those risks and take reasonably practicable steps to minimise
those risks.
An Australian first, the Environment Protection Amendment
Bill 2018 proposes a general environmental duty that is
criminally enforceable: the general environmental duty
becomes the central offence in our environment
protection laws.
Benefits of the general environmental duty
The proposed general environmental duty means that
Victoria’s environmental watchdog will no longer have to
wait for pollution to occur before they can act. It will shift the
focus of business to understanding their key pollution and
waste risks, and ensure practical controls are in place to
prevent disasters from occurring.
The general environmental duty, in combination with other
reforms in the Bill, will be a strong deterrent for
non-compliance and poor operators, and fill gaps in the
regulatory framework that currently result in an unequal
playing field for business.
The general environmental duty is a concept Victorian
industry is familiar with through the well-established model
of protection provided by Victoria’s Occupational Health and
Safety laws, which also has a duty to take reasonably
practicable measures to reduce the risk of harm.
Businesses and the community told us loud and clear that
they wanted an EPA that provides practical and constructive
support. The Bill therefore empowers EPA to give proactive,
constructive and clear advice to businesses and the
community. EPA will work in partnership with industry and
other key stakeholders to produce guidelines and compliance
codes to support businesses to comply with their environment
protection obligations.
Increasing penalties
To better reflect the seriousness of environmental crime, the
Bill substantially increases maximum penalties for key
offences, aligning with the penalty levels for analogous
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offences in Victoria’s Occupational Health and Safety laws
and in NSW’s similarly tough environment protection laws.
The Bill gives EPA a new option to seek civil penalties as an
alternative to criminal prosecution. Civil penalties can achieve
faster and more efficient justice outcomes.
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Importantly, the Bill also clarifies the expectation that EPA
will collaborate and share information with other regulators.
This allows — for example — EPA to work in collaboration
with a local council investigating waste dumping at a
community park.
Moving quickly when things go wrong

The Bill also empowers courts to impose alternative
sentences in addition to or instead of imposing the specified
penalties. These include a modernised system for funding
environmental restoration projects, and a new order to recover
any financial benefits achieved by breaking the law.
Permissions
Under the Environment Protection Act 1970, the only
ongoing control EPA could impose on a high-risk activity is
an EPA licence. Licences can be appropriate and effective,
but in some cases a licence is a disproportionate and costly
control and a more flexible solution is needed.
The Bill proposes a flexible range of regulatory controls that
can be applied in a proportionate and cost-effective manner.
The one-size-fits-all approach to EPA licensing will be
replaced by three tiers of EPA permissions:
Registrations, which can be easily granted and are suited
to low-medium risk activities;
Permits, which will have standardised assessment
processes and are suited to medium-high risk activities
with low complexity; and
Licences, to apply customised conditions to manage
complex and high risk activities that need the highest
level of regulatory control to manage their significant
risks to human health and the environment.
Site Management Orders
The 1970 Act does not provide the EPA with a robust way to
ensure that risks of harm from sites with long-term
management requirements, like closed landfills and
contaminated sites, are effectively managed.
The Bill therefore introduces Site Management Orders, which
will be an essential tool in ensuring these long-term risks are
appropriately managed for the protection of the surrounding
community and environment.
This new regulatory control will attach clear management
conditions to the land title to ensure high levels of
transparency, and will allow more effective regulation of the
risks associated with these types of sites.
More effective investigation, enforcement and compliance
The Bill includes a range of measures to boost EPA’s ability
to do its job. These include:
Modernising, clarifying and strengthening powers for
EPA Authorised Officers to enter premises and
investigate suspected breaches of the law;
Improving investigation capability, including by giving
EPA access to modern surveillance devices; and
Protecting the ability of EPA officers to do their job with
criminal offences for impeding, assaulting or
impersonating an EPA authorised officer.

The focus on prevention is an important innovation, but the
new laws also need to provide for fast action when pollution
incidents occur.
The Bill includes a legal obligation for the person in control
of an activity that causes pollution to clean it up, as well as a
new obligation to notify EPA as soon as practicable when a
serious pollution incident occurs.
Providing more information to Victorians
Through the Independent Inquiry into the EPA, Victorians
made it clear that access to information about the state of the
environment is very important, so they can make decisions
about their health and the environment.
Victorians also made it clear that information about how EPA
regulates environmental risks should be clearly accessible.
In addition, EPA needs to be able to obtain, use, share,
publish and compel the publication of information, and to
collaborate with other regulators.
Victoria’s current environment protection laws do not give
EPA the authority it needs to do these things. Addressing
these gaps is essential to deliver on the Government’s vision
for a more responsive and effective environmental regulator.
The reforms contained in this Bill will mean that:
EPA can easily obtain the information it needs to make
regulatory decisions (e.g. whether to issue a licence;
what conditions to place on a licence); and
EPA will be required to publish a public register of
information about environmental regulation, and the Bill
will give EPA the clear authority to publish monitoring
data and annual reports provided by licensed businesses.
The Bill also gives EPA clear powers to share information
with peer regulators and government agencies to fulfil its
functions, including working with other regulators on joint
investigations and enforcement action.
Community rights to hold EPA and polluters to account
As a first for Victoria, the Bill delivers a significant
community access to justice initiative: it provides a new right
for community members to seek civil remedies to enforce the
law through a court.
These rights will be available to any person a court
determines has an interest in the matter, or any other person
with leave of the court if the proceeding is in the public
interest and EPA has not taken action.
The proposed reform will allow courts to make orders to
remedy or restrain a breach of any requirement of the new
environment protection law, including its Regulations and the
conditions of EPA licences and permits.
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Third party proceedings are likely to only be initiated when
Victorians believe EPA has failed to take appropriate action
to investigate alleged breaches of the law and require
remedial action. They will serve as an important
accountability mechanism for EPA in the enforcement of the
law as well as providing Victorians with the option of direct
access to justice.

Improving Victoria’s waste management framework

Better identification and management of contaminated
land

Waste regulation is an important part of EPA’s role, and this
Bill strengthens EPA’s hand in dealing with the blight of
illegal waste dumping by increasing penalties, improving
powers of investigation and clarifying obligations of parties
throughout the waste management chain.

Reforms to the regulation of contaminated land in the Bill
will strengthen EPA’s ability to ensure the polluter pays, and
that the community and environment are protected from the
risks contaminated sites can present.
The Bill establishes an obligation to make contaminated sites
safe for their current or intended use. This includes managing
contamination to prevent harm to neighbours.
This Bill also requires a person who discovers significant
contamination of land or groundwater to notify EPA so EPA
can ensure risks posed by those sites are properly managed.
These features make contaminated land regulation fairer,
better targeted, more proportionate and more transparent.

This Bill will deliver clear and consistent waste regulation,
making it easier for law abiding waste management
businesses to meet their obligations, empowering EPA to
tackle those who break the law, and reducing the cost to
Victorians from illegally dumped and poorly managed waste.

The new general environmental duty will play an important
role too, requiring people creating and handling wastes to
minimise risks to human health and the environment from
their business activities.
The Bill also creates a framework for the identification of
‘priority wastes’ that need careful management to protect
human health and the environment, helping meet both the
Government’s objective to pursue greater resource recovery
and less reliance on landfills, and the community’s strong
expectations that risks from waste will be better managed.
Supporting voluntary action

Improved environmental audit system
These reforms make the important environmental audit
system more flexible and proportionate.
Environmental audits are used to assess and address risks to
human health and the environment, predominantly for
potentially contaminated land but also for noise, odour, air
emissions and other environmental issues.
Under the current laws, environmental audits are an inflexible
one-size-fits-all assessment process that sometimes involve
unnecessarily detailed investigation and excessive costs.
The proposed reforms will establish a new, flexible two-stage
process:
1.

Preliminary risk screen (PRS) assessment: a rapid,
low cost assessment based on a desktop study and
site inspection. The focus of a PRS is to determine
if a detailed audit is necessary.

2.

Scaled audit: to assess the risks of harm to human
health and the environment from contamination or
industrial activities and establish tailored risk
management or rehabilitation plans. Scaled audits
will often be more cost effective than current audits
as the PRS will help environmental auditors focus
the audit on material risks. A scaled audit will often
require remedial action to be taken to manage risks
to human health and the environment posed by a
site or industrial activity.

This modernised, streamlined approach will ensure sites
which do not have significant contamination risks can be
given an assessment quickly and cheaply. The reforms to the
environmental audit system represent just one of the many
ways businesses will benefit from the more targeted,
proportionate and responsive regulatory systems this Bill
proposes.

Victoria’s environment protection laws need robust
approaches to supporting voluntary action to protect the
environment and to remedy existing pollution. The Bill
introduces ‘better environment plans’ to allow EPA to
formally endorse voluntary action and leadership from
industry and the community.
These plans can also be used to recognise voluntary actions
that go beyond the minimum compliance standards
established in the law. In these cases, EPA’s endorsement of
plans is an important recognition of and support to the
positive actions being taken by the better environment
plan partners.
Ensuring a successful transition to the new laws
The Bill proposes a fundamental transformation of Victoria’s
environment protection scheme. This is significant change
that requires careful implementation. Strong foundations have
been laid by the Government’s decision to commission the
Independent Inquiry into the EPA, and the investment of
additional resources in the 2017 and 2018 State Budgets to
boost EPA’s capabilities.
As I have already discussed, the core offence in the
Environment Protection Act 1970 is causing pollution. In
contrast, compliance with the general environmental duty is at
the heart of this Bill. This significant transition requires both
EPA and industry to build their knowledge on risk
prevention.
To ease this transition, a transitional offence of causing
material harm has been included in the Bill. A person whose
activities have caused material harm can defend a charge
under this offence by proving that they have met the general
environmental duty.
This transitional material harm offence will be automatically
repealed four years after the Bill commences. The
Government’s intention is that the Minister for Environment
will review the need for this transitional offence two years
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after the Bill commences, and may recommend to the
Governor-in-Council that it be repealed sooner than four
years if it is no longer required.
The Government also expects that EPA will be actively
supporting an effective transition to the new laws by
proactively working with industry and the community to
build understanding of the general environmental duty. As the
Andrews Labor Government response to the Independent
Inquiry made clear, our expectation is that EPA is a proactive
regulator that works with stakeholders to produce useful
guidance and provide constructive advice.
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JUSTICE LEGISLATION (POLICE AND
OTHER MATTERS) BILL 2018
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms MIKAKOS
(Minister for Families and Children); by leave,
ordered to be read second time forthwith.
Statement of compatibility

Subordinate legislation
The passing of new environment protection legislation will
necessitate the development of a complementary, subordinate
legislative framework.
An important principle in developing this framework will be
to maximise the potential for the general environmental duty
to work in a proportionate and flexible way. Where risks are
significant, or where further clarity is required to effectively
implement the duty, there may be a need for regulations or
other instruments.
Commencement of the new laws
The Government’s intention is that the reformed environment
protection scheme in this Bill should commence operation on
1 July 2020. This timeframe allows an appropriate period for
EPA and those who will be required to comply with the new
laws to prepare for and successfully implement the reforms.

Ms MIKAKOS (Minister for Families and
Children) tabled following statement in accordance
with Charter of Human Rights and Responsibilities
Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006 (the Charter), I make
this Statement of Compatibility with respect to the Justice
Legislation (Police and Other Matters) Bill 2018 (the Bill).
In my opinion, the Bill, as introduced in the Legislative
Council, is compatible with human rights as set out in the
Charter. I base my opinion on the reasons outlined in
this statement.
Overview
The Bill amends seeks to amend a range of Acts, including to

The Bill provides that the new laws must commence on
1 December 2020 if they have not commenced earlier. As
these are comprehensive reforms we are introducing, if the
Parliament passes this Bill, we must ensure that there is
sufficient time to complete the job by developing Regulations
to support the delivery of the Government’s vision.
Conclusion
As I mentioned earlier, Victoria has a long and proud history
of leadership in environment protection. Times have changed
and we need a fundamentally different EPA now and for the
future.
The Andrews Labor Government took on this challenge.
With the extraordinary support of the Independent Inquiry
and the many businesses and community members who
contributed to the Inquiry’s work, I am now very pleased to
present this Bill as a formula for future success and restoring
Victoria’s leadership on environment protection.
I commend the Bill to the House.

Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 2 August.

create new streamlined powers in the Crimes Act 1958
for police to take a DNA sample from certain suspects
and offenders without a court order;
introduce new criminal offences and sanctions in the
Crimes Act, Sentencing Act 1991 and Bail Act 1977 for
acts that harm or threaten harm to police officers,
protective services officers (PSOs) and police custody
officers (PCOs);
amend the Second-Hand Dealers and Pawnbrokers Act
1989 to enable the interim and long-term closure of
second-hand dealers operating without the required
registration or who police suspect are engaging in
serious criminal activity;
amend the commercial and large commercial quantities
under the Drugs, Poisons and Controlled Substances
Act 1981 with respect to the trafficking in certain drugs
of dependence and introduce a new offence of
trafficking in a commercial quantity for the benefit, or at
the direction, of a criminal organisation;
amend the Victoria Police Act 2013 and Protected
Disclosure Act 2012 to facilitate the establishment of a
standalone restorative engagement process to support
Victoria Police employees who have been victims of
sexual harassment or discrimination by another Victoria
Police employee, and exempt such victims from any
sanction if they do not report the conduct;
amend the Firearms Act 1996 to reclassify lever action
shotguns, apply offences of trafficking firearms to all
stolen firearms and remove the requirement that hard
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copy firearm licenses contain the residential address of
the license holder;

Bill, I consider it is justified because any interference will not
be unlawful or arbitrary.

amend the Sex Offenders Registration Act 2004 to
permit the disclosure of personal information on the Sex
Offenders Register to government departments, public
statutory authorities or a court for the purpose of the
performance of a function of a law enforcement agency;

A senior police officer must be satisfied of particular criteria
before authorising the taking of a DNA profile sample from a
suspect or an offender. In relation to adult suspects, the senior
police officer must be satisfied that the person is in lawful
custody, the person is not incapable of giving informed
consent and has refused to consent, the person is believed to
have committed a particular indictable offence, and taking the
sample without the consent of the person is justified in all the
circumstances. When the suspect is aged 15 to 17 years old,
the senior police officer must believe on reasonable grounds
that the child has committed a DNA sample offence, which is
defined in clause 53 and includes a number of serious
indictable offences listed in clause 78.

insert a range of additional offences into Schedules 1
and 2 to the Confiscation Act 1997;
make other technical amendments to a range of Acts,
including to ensure that maternity leave is treated the
same as other forms of parental leave under the Victoria
Police Act.
Human rights issues
Streamlined police DNA powers
Part 8 of the Bill amends the DNA sampling regime in
Subdivision (30A) of the Crimes Act to streamline processes
and reduce the administrative burden on police and the courts.
New section 464SE provides that a senior police officer may
authorise the taking of a DNA profile sample where a suspect,
including specified 15 to 17 year olds, has not consented and
the procedure is justified in all of the circumstances (‘suspect
DNA sampling’). A DNA profile sample is defined to mean
the taking of a sample from a person that is a blood sample,
hair sample, saliva sample or a scraping taken from the
mouth. The Bill also provides that a senior police officer may
authorise the taking of a DNA profile sample from an adult
who has been found guilty or not guilty by mental impairment
of a DNA offence (‘offender DNA sampling’).
To complement these reforms, clause 76 of the Bill creates
new oversight mechanisms that will be performed by the
Independent Broad-based Anti-corruption Commission
(IBAC) to monitor compliance with provisions governing the
authorising, taking, use, retention and destruction of DNA
profile samples. Streamlining DNA sampling processes will
assist police to effectively investigate and solve serious
crimes. It will also remove an unnecessary burden on the
courts. In 2015–16, the Magistrates’ Court of Victoria alone
dealt with more than 5,800 applications for a forensic
procedure. This represents a five-fold increase in the number
of court orders for forensic procedures sought in 2011–12.
Under the new scheme, suspects will still be given the
opportunity to provide informed consent to give a DNA profile
sample, which may assist with the elimination of an innocent
suspect and free up police resources to focus on other suspects.
However, where appropriate, the Bill will assist police in
obtaining samples where a person has refused to give consent
and it is justified in all the circumstances to take a sample
without consent. Existing mechanisms will continue to apply
for the conduct of other forensic procedures.
Rights to privacy (section 13(a)) and not to be subject to
medical treatment without consent (section 10(c))
The taking and use of a DNA sample, as well as the retention
of records on the DNA database, engages the right to privacy
in section 13(a) of the Charter. Section 13(a) of the Charter
provides that a person has the right not to have his or her
privacy, family, home or correspondence unlawfully or
arbitrarily interfered with. To the extent that the right to
privacy is engaged by the new DNA powers provided in the

Before authorising the taking of a DNA profile sample from
an offender, the senior police officer must be satisfied that the
person has been found guilty, or not guilty by mental
impairment (other than an offence heard and determined
summarily), of a DNA offence, Victoria Police does not
already have a DNA sample for the offender that may be
retained indefinitely, and the person is not under the age of
18 years.
The Bill also introduces a number of new oversight
mechanisms to ensure that both the new authorisation and the
existing taking, retention, destruction and use protections are
complied with. These safeguards promote the protection of
privacy. First, the Bill requires that the reports the Chief
Commissioner of Police currently submits to the
Attorney-General under Subdivision (30A) of the Crimes Act
contain information on the reasons for destroying any
samples, the date of decisions that enliven a destruction
requirement, and the number of suspect samples that at the
time of reporting have been held for 12 months or more.
Second, a new obligation is placed on the IBAC to monitor
compliance with the authorisation and destruction of DNA
profile samples obtained under the new suspect DNA
sampling and offender DNA sampling provisions. The Chief
Commissioner must also report annually to IBAC on the
authorisation and destruction of these samples. The Bill gives
associated powers to the IBAC to inspect the records of
Victoria Police for these purposes, and requires the IBAC to
report annually to the Attorney-General. Third, the Bill gives
the Attorney-General the power to make a complaint to the
IBAC about the authorisation, taking, use, retention and
destruction of DNA samples, which may trigger an
investigation. These oversight mechanisms will operate
alongside the current oversight mechanisms, where the
admissibility of any evidence obtained as a result of a DNA
profile sample will be a matter for the courts.
The taking of DNA profile samples will also be governed by
requirements to ensure that the procedures are carried out
safely and with respect to the person’s privacy. The Bill inserts
a new requirement to use the least intrusive and least painful
method of obtaining a DNA sample that is practicable in the
circumstances. Existing safeguards will also continue to apply.
For example, as is the case currently, where DNA is to be
taken by a mouth scraping, the person may elect to conduct the
mouth scraping themselves, and only a medical practitioner or
nurse may take a blood sample. To the extent that the
streamlined DNA powers may interfere with a person’s
privacy, I consider it is reasonable as the new powers do not
involve an unlawful or arbitrary interference with privacy.
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The taking of DNA profile samples is also likely to be
relevant to section 10(c) of the Charter, which provides that a
person has the right not to be subjected to medical treatment
without his or her full, free and informed consent. While the
taking of DNA profile samples, including by way of a
scraping from the mouth, could potentially constitute medical
treatment without consent, I am of the view that any resulting
limitation would be reasonable and demonstrably justified
under section 7(2) of the Charter because such tests are being
conducted for the important public purpose of assisting police
to investigate serious offences.
As discussed above, the existing procedures and rules for the
taking of DNA profile samples will provide important
safeguards that minimise any limitation of these rights. These
safeguards include requirements that all persons must first be
given the opportunity to give informed consent for the taking
of a DNA profile sample and that samples may only be taken
by a medical practitioner or nurse, or by allowing individuals
to take their own mouth scraping under the supervision of a
police officer or authorised police custody officer. Further, the
Bill requires that the least intrusive and least painful method
practicable in the circumstances must be used for the taking
of DNA profile samples.
The right to a fair hearing (section 24)
The overarching purpose of the new DNA sampling regime is
to reduce the administrative burden on police and the courts.
The Bill therefore removes the requirement to apply for court
orders to obtain DNA samples for some suspects and for
some offenders. This may engage the right to a fair hearing
protected under section 24 of the Charter.
Currently, when a police officer applies to the court for a
compulsory procedure order or an order for an offender
sample, the person about whom the application is made must
be present at the hearing of the application. However, that
person is not a party to the application and they may not call
or cross-examine any witnesses. A person may make limited
submissions as to the grounds the police officer relies on for
making the application.
New section 464SF provides that before making an
authorisation, the senior police officer must allow a
reasonable opportunity, if practicable in person, for the
suspect, or their legal practitioner, or parent or guardian if the
suspect is a child, to inform the senior police officer whether
there are any reasons why the DNA profile sample should not
be taken. The authorisation must also be provided to the
person in writing and set out the grounds for giving the
authorisation. With regards to the taking of offender DNA
samples, new section 464ZFAD requires a notice to attend to
be served on an adult offender attaching the senior police
office authorisation and that notice must, among other
matters, state that the person may wish to seek legal advice as
to the effect of the notice. The offender will be given at least
28 days to comply with that notice, which provides sufficient
time to seek advice.
I am of the view that removing court oversight for some
suspects and some offenders is necessary and justified in
order to streamline DNA sampling. The new suspect DNA
sampling will only be authorised by a police officer of the
rank of senior sergeant or above where taking the sample
without consent is justified in all the circumstances. The
threshold test of being justified in all the circumstances is also
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applied by the courts when considering applications for
compulsory procedure orders.
I consider it appropriate for senior police to make these
decisions in order to reserve court resources for more
significant applications, including for compulsory orders for
DNA samples for child suspects aged between 10 and
15 years and for compulsory orders for more intrusive
forensic procedures. Similarly, I am of the view that taking a
DNA profile sample from adults who have been found guilty
of committing DNA offences is justified in all the
circumstances and that requiring a court order in such cases is
unnecessary.
The Bill will not limit a person’s right to fair hearing on any
charges that may or may not proceed and a person may
continue to challenge the admissibility of DNA evidence
under existing provisions. For these reasons, I am of the
view that the new regime is compatible with the right to a
fair hearing.
Rights to liberty and security of the person (section 21) and
freedom of movement (section 12)
Section 21(1) of the Charter protects a person’s right to liberty
and security. This general protection of a person’s right to
liberty is supplemented by sub-sections that give specific
content to the liberty right. In particular,
section 21(2) provides that a person must not be subject
to arbitrary arrest or detention;
section 21(3) requires that a person must not be deprived
of liberty except on grounds, and in accordance with
procedures, established by law; and
section 21(4) requires that a person who is arrested or
detained must be informed at the time of arrest or
detention of the reason for the arrest or detention.
Section 12 of the Charter also provides that persons lawfully
within Victoria have the right to move freely within the state
and have the freedom from being forced to move to a
particular place. The interactions between suspect DNA
sampling and offender DNA sampling with the right to liberty
and security of the person and freedom of movement are
discussed separately below.
Suspect DNA sampling
A DNA profile sample will only be able to be authorised and
taken from a suspect while they are in lawful custody. The
suspect DNA sampling regime therefore engages the rights to
liberty and freedom of movement.
The Bill does not contain any new powers to arrest or detain a
person for the purposes of obtaining a DNA profile sample.
Rather, the taking of a DNA profile sample may only be
authorised by a senior police officer where the person is under
lawful arrest by warrant, under lawful arrest under powers
provided for in the Crimes Act, or in the custody of an
investigating official for the purposes of questioning pursuant
to a court order. Existing procedures and oversight
mechanisms will ensure that a person is not arbitrarily
arrested or detained for the purposes of DNA sampling. In
addition, the Bill requires that a senior police officer must be
satisfied of specified criteria, outlined above, before
authorising the taking of a DNA profile sample.
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The taking of the DNA profile sample must be authorised by
a senior police officer (i.e. an officer of or above the rank of
senior sergeant) who is not involved in the investigation. This
will ensure independent oversight of the process. The senior
police officer must provide reasons for their decision to
authorise a DNA profile sample where a person has refused to
give consent. Any arrest or detention of a person for the
taking of a DNA profile sample will be in accordance with
current procedures established by law. These procedures
include informing a person of the purposes of obtaining a
DNA profile sample and cautioning the person that they do
not have to answer any questions asked by any person
conducting the procedure. The giving of information and any
responses must also be recorded.
Offender DNA sampling
Clause 62 sets out the new offender DNA sampling regime,
which allows a senior police officer to authorise the taking of
a DNA profile sample from an offender and issue a notice to
attend. An offender who attends in accordance with such a
notice may be detained for the purposes of taking the DNA
profile sample. In many cases, the person will voluntarily
attend in response to the notice, and take the DNA profile
sample themselves. If the offender does not attend in
accordance with the notice, or police make reasonable
attempts to locate the person but are unable to serve the notice
within 6 months of the finalisation of the matter, police will
be able to seek a warrant for that person’s arrest. The offender
DNA sampling regime therefore engages the rights to liberty
and freedom of movement.
Before a senior police officer can issue a notice to attend, they
must be satisfied that the subject of the notice is guilty, or not
guilty by mental impairment, of a DNA offence. DNA
offence is defined in new section 464ZFAC of the Crimes Act
and includes an indictable offence or specific offences listed
in Schedule 8. The notice to attend will include information
about the purposes of detention and that a police officer may
use reasonable force to enable the procedure to be conducted.
Detention for the purposes of taking a DNA profile sample
from an offender will be limited to as long as reasonably
permits for the DNA profile sample to be taken. The sample
must be obtained in accordance with the current procedures
set out in the Crimes Act.
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samples while a person is in detention. In my view, the Bill
reasonably limits the rights protected in section 22 of the
Charter. The Bill protects the right to humane treatment when
deprived of liberty by ensuring that a DNA profile sample
may only be obtained by reasonable force where a person has
refused consent and a senior police officer is satisfied of
particular criteria. All persons must first be given the
opportunity to give informed consent and if consent is given,
to take the sample themselves. If informed consent has been
refused, and a senior police officer has authorised the taking
of a DNA profile sample, the person may elect to take a
mouth scraping themselves.
It is therefore only in very limited circumstances that a police
officer may use force to obtain a DNA profile sample. In such
cases, section 464Z(3AAA) requires the DNA profile sample
to be taken by a medical practitioner or nurse, akin to the
process for intimate samples and allows police to use
reasonable force to assist the medical practitioner or nurse to
take the sample. The Bill will also introduce a new
requirement, applicable across the forensic procedure and
DNA profile sampling regime, that the least intrusive and
least painful method practicable in the circumstances must be
used for the taking of a sample.
In addition, police officers are public authorities under the
Charter and have a duty under section 38(1) of the Charter to
act compatibly with human rights, including the right to
humane treatment when deprived of liberty and protection
from cruel, inhuman or degrading treatment. In my opinion,
these safeguards, as well as the obligation of police officers
under section 38(1) of the Charter, will ensure that the new
powers to obtain DNA profile samples are a reasonable
limitation on the rights protected in section 22 of the Charter.
Protection of children in their best interests (section 17(2))
Section 17(2) of the Charter provides that every child has the
right without discrimination to such protection as is in his or
her best interests and is needed by him or her by reason of
being a child. Allowing DNA profile samples to be taken
from a child suspect aged 15 to 17 years in certain
circumstances may engage section 17(2) of the Charter. For
the reasons that follow, I am of the view that these provisions
are compatible with a child’s right to protection in his or her
best interests.

Reasonable limitation of the right to liberty
I am satisfied that any limitation of the right to liberty and
security of the person under the new schemes for taking DNA
profile samples from suspects and offenders is reasonable
because any arrest or detention will not be arbitrary, will be
conducted in accordance with procedures established by law,
and will require police to inform the person of the reason for
the detention. Any limitation of the right is only to the extent
necessary to obtain the sample and is reasonable and
demonstrably justified. For similar reasons, I am of the view
that any interference with the right to freedom of movement is
reasonable and demonstrably justified under section 7(2) of
the Charter.
Right to humane treatment when deprived of liberty
(section 22)
Section 22(1) of the Charter provides that all persons deprived
of liberty must be treated with humanity and with respect for
the inherent dignity of the human person. This right is
engaged because the Bill authorises the taking of DNA profile

In addition to the provisions that apply to all suspect DNA
sampling, a senior police officer may only authorise a DNA
profile sample from a child aged 15 to 17 where:
both the child and the child’s parent or guardian have
not consented to undergo a forensic procedure; and
the child is believed on reasonable grounds to have
committed, or has been charged with a DNA
sample offence.
Importantly, the child and their parent or guardian must be
given the opportunity to provide informed consent before a
senior police officer can authorise the taking of a DNA profile
sample. Informed consent may only be sought if the child is
believed on reasonable grounds of having committed a DNA
sample offence. This is a higher threshold than applies to
adult suspects (who must be suspected on reasonable grounds
to have committed an indictable offence). The threshold when
asking for consent from a child is the same as that required for
arrest to ensure that there is a further level of protection for
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children, who may be more vulnerable to such requests, and
so that it aligns with the requirement for senior police
officer authorisation.
In addition, a DNA sample offence is limited to certain
serious offences. These include serious violent, sexual and
drug offences, including the gross violence offences, rape,
home invasion, dangerous driving causing serious injury,
carjacking, trafficking in a drug of dependence, armed
robbery and aggravated burglary. These offences have been
targeted in order to combat high recidivism rates and to assist
in the investigation of serious crime. The circumstances in
which a DNA profile sample may be taken from a child aged
15 to 17 are therefore more limited than the circumstances
that apply to adults. Where those circumstances are satisfied,
and the use of force is authorised to take a sample from the
child, the procedures outlined above in relation to section 22
of the Charter will apply.
An order from the Children’s Court will continue to be
required to take DNA samples from a child suspect where the
child is unable to consent by reason of mental impairment, is
aged between 10 and 15 years, or where the child is aged 15
to 17 years and is suspected of an offence other than a DNA
sample offence. The taking of DNA samples from children
under the age of 10 remains prohibited. A court order will
also still be required to seek an offender sample from a child,
as the new offender sampling regime does not apply to
offenders under the age of 18. Maintaining court oversight in
both of these circumstances is consistent with various other
protections afforded to children in the justice system and
reflects the potentially life-long consequences of having their
DNA sample retained.
In my opinion, the above safeguards ensure that the new
power for a senior police officer to authorise the taking of a
DNA profile sample from a child suspect aged 15 to 17 years
are compatible with the rights protected in section 17(2). Any
limitation on the rights of the child are necessary in order to
solve serious crimes and are reasonable and justified for
that purpose.
Rights in criminal proceedings (section 25)
The Charter protects certain rights in criminal proceedings,
including the right to be presumed innocent until proven guilty
and the right not to self-incriminate. While taking DNA profile
samples from suspects may only be authorised when a person
is suspected or believed of committing certain offences, they
do not engage the right to be presumed innocent because they
are an investigation tool that may also exonerate a suspect and
assist them in the proof of their innocence.
Offender DNA sampling engages the right to be presumed
innocent because there is a presumption that the offender is
more likely to be involved in other unsolved, or not yet
committed, crimes. In my view, such a presumption is
justified given that the ability to authorise the taking of a
DNA profile sample only arises once an adult is found guilty,
or not guilty by mental impairment, of certain serious
offences. This is a necessary consequence in order to ensure
the efficient and effective investigation of serious crimes.
Streamlining this process aligns with the Government’s
stance on serious crime, the importance of giving police the
tools they need to investigate crime, and to ensure recidivist
offenders face the consequences of committing these crimes.
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The right not to self-incriminate may be engaged because the
new DNA sampling regime requires a suspect or an offender
to provide evidentiary material that could be used to prove a
case against them. However, I am of the view that the
provision of DNA profile samples accords with the
underlying principle of the right not to self-incriminate, which
is to protect against unreliable confessions or evidence and
abuse of power by the state. I am satisfied that the highly
reliable nature of DNA evidence coupled with the safeguards
in place to ensure there is no abuse of power result in a
reasonable limitation on the right not to self-incriminate.
The taking of DNA profile samples from suspects or
offenders will not shift the legal burden: it will still be up to
the prosecution to prove a person’s guilt. A person can
continue to challenge the admissibility and/or relevance of
DNA evidence under existing law. Care must be taken when
relying on DNA samples as evidence in a case as the linking
of a person’s DNA to a crime scene does not, of itself, prove
that person’s guilt or even that that person was at the crime
scene. This type of evidence will generally form one part of
the evidence in a case that will need to be considered in light
of all of the other evidence, to determine whether or not the
accused person is guilty of the offence. However, this type of
evidence is also a crucial investigative tool and the
overarching purpose of obtaining truthful and reliable
evidence justifies a reasonable limitation on a person’s rights
in criminal proceedings.
Police harm reforms
Clause 3 of the Bill inserts new offences into the Crimes Act.
New section 31C creates an offence of discharging a firearm
when reckless to the safety of a police officer or a PSO, and
new section 31D establishes an offence of intimidation of a
law enforcement officer or a family member of a law
enforcement officer. A law enforcement officer includes
police officers, PSOs, police custodial officers, youth justice
custodial officers and specified prison custodial officers.
Clause 4 of the Bill inserts new section 320A of the Crimes
Act, which establishes a maximum term of imprisonment for
common assault where the person who commits the assault
has an offensive weapon readily available and the victim is a
police officer on duty or a PSO on duty.
Clauses 6–8 of the Bill amend the Bail and Sentencing Acts so
that conduct covered under both new sections 31C and 320A
will, in specified circumstances, have additional implications
under those Acts. In particular, a court will be required to
impose a custodial sentence on any person convicted of the
new offence in section 31C, where the offender’s conduct
creates a risk to the safety of the victim or any other member
of the public, unless certain circumstances apply. This
requirement will also apply to the offence of common law
assault where the victim is a police officer or a PSO and the
assault involves the application of physical force.
There will also be a presumption against bail for these
offences when committed in the same circumstances. This
presumption means that persons accused of these offences
will be required to show compelling reasons as to why they
should be granted bail or, in the case of a person accused of
the new drug trafficking offence, exceptional circumstances
that justify the grant of bail.
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Protection from cruel, inhuman or degrading treatment
(section 10)
Section 10 of the Charter states that a person must not be
treated or punished in a cruel, inhuman or degrading way.
The imposition of custodial sentences as outlined above is
relevant to these rights because a court is not provided with
the opportunity to assess the individual risk of the person and
consider whether a non-custodial sentence such as a
community correction order or a community based order is
appropriate. However, I do not consider that section 10 is
limited by these sentencing reforms because there are
safeguards to prevent the imposition of a custodial sentence
when it is inappropriate or unjust.
The requirement to impose a custodial sentence does not
apply to offenders under the age of 18 at the time of
offending. Further, the court may sentence a person convicted
of these offences to a non-custodial order if the person can
establish that one of the following special reasons exist:
the offender assisted or has undertaken to assist in the
investigation or prosecution of an offence
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discrimination. The Bill does not affect these guarantees as it
does not limit the right to be informed of any charges against
them, to communicate with legal representatives and to obtain
legal assistance and generally prepare their defence.
Where a person is charged with intimidating a prison
custodial officer or a youth justice custodial officer, it will be
a defence for the accused person to prove that the conduct
was engaged in without malice in the course of a lawful
business, for the purpose of an industrial dispute or for the
purpose of engaging in political discussion. This defence is
designed to protect persons who are participating in otherwise
lawful activity, such as an industrial dispute processes, where
their conduct is not malicious but may fall within the
definition of ‘intimidation’ for the purposes of this offence.
This defence engages the right to be presumed innocent until
proved guilty in section 25 of the Charter, as the onus is on
the defence to demonstrate that the conduct was lawful. To
the extent that the right in section 25 is limited, I consider that
the limit is not unlawful or arbitrary.

the offender can prove he or she has impaired mental
functioning

The Evidence Act 2008 indicates that where an accused bears
the burden of proving an exception to a charge, the court must
be satisfied that the exception applies on the balance of
probabilities. I consider that it is more appropriate that the
accused bear the onus of proving the exception. The
exceptions relate to matters that are peculiarly within an
accused’s knowledge — that is, the purposes for which he or
she was engaged in conduct, and whether that conduct was
malicious. These matters would be would be unduly onerous
on a prosecution to investigate and disprove at first instance.

the court makes a hospital security or residential
treatment order or

Freedom of expression (section 15) and freedom of
association (section 16)

there are substantial and compelling reasons that justify
a departure from the statutory minimum sentence.

The new offence of intimidating a law enforcement officer
may restrict people from associating or communicating with
certain law enforcement officers or members of their family,
where that communication or association could reasonably be
expected to arouse apprehension or fear in the victim for the
safety of the victim or another person. I consider this to be a
reasonable restriction on these rights, and one that is
necessary to protect law enforcement officers and their
families from threatening and otherwise offensive behaviour.

the offender was aged over 18 but under 21 years of age
at the time of the commission of the offence and can
prove that due to psychosocial immaturity was unable to
regulate his or her behaviour

Right to a fair hearing
Section 24 is engaged by the requirement that the court
impose a custodial sentence when sentencing a person for the
offences outlined above. However, the safeguards outlined
above will ensure the imposition of sentences that are just and
appropriate in the circumstances, allow the courts to take into
account factors that reduce an offender’s culpability and
justify a departure from the requirement to impose a statutory
minimum sentence. For these reasons, I do not consider that
section 24 of the Charter is limited.
Rights in criminal proceedings (section 25)
The creation of a presumption against bail for the new offence
of discharging a firearm reckless to the safety of a police
officer or a PSO and common assault where the victim is a
police officer or a PSO engages section 25 of the Charter. In
Victoria, there is a presumption that a person accused of an
offence who is held in custody shall be granted bail. This
presumption is subject to a number of exceptions, directed at
ensuring that an accused person is not a danger to the public,
does not commit offences while on bail, and appears at
subsequent criminal hearings including their trial.
Due to the serious nature of these offences, it is proportionate,
reasonable and appropriate that an offender charged with any
of these offences is required to demonstrate why they should
be released into the community on bail. Section 25(2) of the
Charter contains a list of minimum guarantees a person
charged with a criminal offence is entitled to without

Furthermore, to ensure otherwise lawful activities are not
prohibited, the offence contains defences that will allow
conduct engaged in without malice in the normal course of a
lawful business, industrial disputes, political activities or
public affairs communication, where that conduct might
otherwise be construed as intimidation of a police custodial
officer or youth justice custodial officer.
Drug trafficking reforms
Clauses 14, 16 and 17 of the Bill amend Part 3 of Schedule 11
to the Drugs, Poisons and Controlled Substances Act to
prescribe a large commercial quantity (20kg) for
1,4-Butanediol (1,4-BD), Gamma butyrolactone (GBL) and
Gamma-hydroxybutyrate (GHB). This will mean that persons
who traffick in a large commercial quantity of these
substances may be charged with the offence of trafficking a
large commercial quantity of a drug of dependence, rather
than only trafficking a commercial quantity as is currently the
case. The maximum penalty for trafficking a large
commercial quantity is life imprisonment and a fine of up to
5,000 penalty units, compared to 25 years imprisonment and
a fine of up to 3,000 for trafficking a commercial quantity.
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Clause 15 of the Bill amends part 3 of Schedule 11 to the
Drugs, Poisons and Controlled Substances Act by reducing
the large commercial quantities and commercial quantities of
heroin, both when measured in pure form and when mixed or
cut with other substances. The amended quantities serve to
reduce the availability of these drugs in Victoria by providing
courts with access to a higher range of penalties. Finally,
clause 10 of the Bill establishes a new offence of commercial
trafficking carried out for the benefit of, or at the direction of,
a criminal organisation. The penalty for the new offence is
life imprisonment and a fine of up to 5,000 penalty units.
Property rights (section 20)
Section 20 of the Charter provides that a person must not be
deprived of his or her property other than in accordance with
law. Section 20 is engaged by the reforms to the Drugs,
Poisons and Controlled Substances Act because they expand
the range of cases where powers under the Confiscation Act
may apply.
The Confiscation Act establishes the ‘serious drug offender’
asset confiscation regime. The regime provides for the
automatic forfeiture of all property in which a serious drug
offender has an interest. The regime applies to persons
convicted of trafficking large commercial quantities of drugs.
By reducing the large commercial quantity for heroin and
establishing a large commercial quantity for the three
substances outlined above, the Bill exposes a greater number
of people to the serious drug offender regime. The Bill also
applies the regime to any person convicted of the new
criminal organisation trafficking offence.
Under section 20, deprivation of property is permitted where
it is appropriately confined and structured. I consider that any
additional exposure to the asset confiscation scheme by the
reforms to the Drugs, Poisons and Controlled Substances Act
is appropriately confined. The Bill only applies the
confiscation scheme to very serious cases of trafficking to
reflect the significant harm caused by large amounts of drugs
and recognise the greater capacity organised criminal groups
have to arrange the trafficking of large amounts of drugs. It is
reasonable to assume that in these circumstances, much of the
offender’s property has been obtained using the proceeds of
criminal activity linked to drug trafficking.
Forfeiture of property under the serious drug offender regime
will continue to be subject to various important safeguards.
For example, section 24 of the Confiscation Act provides that
an accused person may retain certain ‘protected’ property,
such as ordinary household items, clothing, tools of trade and
property used as transport that is under a prescribed value. If a
court makes a restraining order regarding property, any
person other than the accused can claim an interest in the
property by applying for an exclusion order. An exclusion
order prevents the confiscation of property where the accused
does not have effective control of the property.
Protection of families and children
Section 17 of the Charter states that families are the
fundamental group unit of society and are entitled to be
protected by society and the State. As outlined above, it also
provides that every child has the right without discrimination
to such protection as is in his or her best interests and is
needed by him or her by reason of being a child. Expanding
the types of cases in which the serious drug offender
confiscation regime applies has the potential to affect
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families. Confiscation may impact an offender’s capacity to
provide for the needs of dependant family members,
including young children.
However, to the extent that section 17 is limited, I consider it
is justified in the circumstances. In addition to the safeguards
mentioned above, a range of other protections apply to
families and children. For example, the Confiscation Act
provides that an accused person may apply to the court for
access to funds to cover reasonable living and business
expenses at any stage throughout the court proceedings.
Reasonable expenses include medical expenses, rental or
mortgage expenses and school fees. The court may make any
orders in relation to restrained property that it considers just.
For example, a court may make an order to ensure that an
accused person can provide or maintain a reasonable standard
of living for their dependant family members.
The Confiscation Act also includes a specific safeguard to
ensure that dependant family members will not be left without
a home as a result of forfeiture of their residence. Dependant
family members may apply to the court for access to a portion
of the proceeds of the sale of a residential property to secure
alternative accommodation. The court may order the payment
if satisfied that the residence is not tainted property, and the
dependant person does not have sufficient financial resources
to purchase or rent alternative accommodation.
Protection from cruel, inhuman or degrading treatment, fair
hearing and rights in criminal proceedings
Like the police harm reforms outlined above, clause 19 and
21 of the Bill impose additional bail and sentencing
implications in relation to the new offence of trafficking a
commercial quantity of a drug of dependence for the benefit
of an organised criminal group. Courts will be required to
impose a custodial sentence on any person convicted of the
offence and there will also be a presumption against bail.
These reforms engage, but in my opinion do not limit,
sections 10, 24 and 25 of the Charter.
Organised criminal groups have a greater capacity and
incentive to traffick in large commercial quantities of drugs.
The sentencing reforms recognise the seriousness of this
offence, by introducing an appropriate sentence to effectively
deter people from engaging in this activity. Further, the Bill
provides the court with discretion to impose any sentence
within the parameter of the maximum and minimum sentence
prescribed, taking into consideration the submissions of the
accused person. Further, for the reasons I have outlined
above, I do not consider that the introduction of a
presumption against bail limits the rights contained in
section 25 of the Charter.
Right to privacy
Clause 22 of the Bill amends the definition of ‘serious drug
offence’ in the Surveillance Devices Act 1999 to include the
new organised crime trafficking offence. Section 27 of the
Surveillance Devices Act allows law enforcement to use a
surveillance device to obtain evidence of a serious drug
offence without having to apply to the court for a warrant. I
consider that this amendment does not further interfere with
the right to privacy. The current definition of serious drug
offence includes trafficking a commercial quantity of a drug
of dependence. The new offence involves the trafficking of a
commercial quantity. Therefore the amendment does not
expand the range of cases where law enforcement is able to
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use a surveillance device without a warrant, as the trafficking
of commercial quantities is already captured by the definition.
Powers to close second-hand dealers
Division 1 of Part 4 of the Bill amends the Second-Hand
Dealers and Pawnbrokers Act to provide for the temporary
and long term closure of second-hand dealer premises
(including storage premises) in certain circumstances,
including where the Chief Commissioner of Police or the
Magistrates’ Court is satisfied the person carrying on the
business is not appropriately registered, or where a serious
criminal offence is being, has been or is likely to be
committed at the premises. No compensation is payable by
the State for anything done or arising out of an interim or long
term closure order.
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knowledge of the relevant defendant. Consequently, even if
the provision is considered to limit the right to be presumed
innocent, it is reasonable and justified and therefore
compatible with section 25 of the Charter.
Firearms reforms
Clause 46 of the Bill amends Schedule 2 to the Firearms Act
to reclassify lever action shotguns into different license
categories. Schedule 2 currently prescribes lever action
shotguns as category A firearms. The Bill prescribes lever
action shotguns as category B or category D firearms,
depending on the capacity of the firearm. Any person who
holds a lever action shotgun prior to the commencement of
this clause will not be impacted by the amendment as the Bill
allows them to continue to hold the firearm under their
current license.

Freedom of expression (section 15)
Property rights
Section 15 of the Charter states that every person has the right
to freedom of expression. To the extent that commercial
expression may form part of the right to freedom of
expression under section 15 of the Charter, new sections
26ZT and 26ZU may interfere with that right by restricting a
person’s ability to carry on their business and related
commercial enterprises.
However, commercial expression has been treated as of less
importance than other forms of personal expression. In light
of the limited nature of the right to commercial expression
and that the objective of the provisions in question is to
protect consumers and the integrity of the second-hand dealer
industry, I do not consider the new closure powers arbitrarily
or unlawfully limit the right to freedom of expression. The
provisions fall within the internal exceptions to the right in
section 15(3) of the Charter, as reasonably necessary to
respect the rights of other persons, or for the protection of
public order. The provisions serve an important purpose and
are proportionately tailored to that purpose. The interim
closure provisions are appropriately confined both in terms of
the circumstances in which an order may be made and the
period for which they remain in force. The long term closure
provisions may only be made by the court in appropriate
circumstances and may be challenged (and, where
appropriate, cancelled).
Property rights
New section 26ZT(2) provides that an interim closure notice
prohibits a person at the specified premises altering or
disposing of any second-hand goods in any way for the period
of the notice. To the extent that this may amount to a
deprivation of property in that it effectively prevents persons
from dealing with their property, this right may be relevant.
However, in my view, any deprivation would be justified as it
is clearly lawful.
Rights in criminal proceedings
New section 26ZW provides that it is an offence to fail to
comply with an interim or long term closure order. The
offence does not apply where a person presents or points to
evidence that suggests that they did not know, and could not
reasonably have been expected to know, that a relevant notice
was in force. The exception to the offence therefore imposes
an evidential onus on a defendant. However, in my view, an
evidential onus does not limit the presumption of innocence.
The purpose of the exception to the offence is to avoid harsh
outcomes and is based on matters peculiarly within the

Section 102 of the Firearms Act indicates that it is an offence
for a firearms license holder to acquire a firearm without a
permit to acquire. Section 103 of the Firearms Act provides
the Chief Commissioner with the power to issue a permit to
acquire a firearm to a firearms licensee. Section 104 lists a
number of criteria the Chief Commissioner must be satisfied
of before granting a permit. The Bill may impact any category
A license holder who has been granted a permit to acquire a
lever action shotgun before commencement of the Bill, but
has not yet acquired the firearm under the permit. New
section 221 of the Firearms Act indicates that the permit will
cease to be in force upon commencement of the new section,
unless the person also holds a category B or category D
license, depending on the relevant firearm.
In my view, this amendment does not limit the rights
contained in section 20 of the Charter as a permit to acquire
does not carry any proprietary rights. A permit is merely a
document which grants the licensee the authority to seek to
acquire a firearm from the current property owner (for
example a firearms dealer), an action that is otherwise not
lawful. It does not provide the licensee with a recognised
proprietary right, interest or claim in a firearm.
Reforms to the Sex Offenders Registration Act
The Bill makes several changes to the Sex Offenders
Registration Act. Clause 48 of the Bill makes a minor
amendment to section (1)(a)(ii) of that Act to clarify that one
of the purposes of the registration scheme is to require certain
offenders who commit sexual offences to keep police
informed of their whereabouts and other personal details for a
period of time to facilitate the investigation and prosecution
of offences that they may commit. Clause 49 of the Bill
amends section 63(2) of the Sex Offenders Registration Act.
Section 63(2) requires the Chief Commissioner to develop
guidelines in relation to the access and disclosure of personal
information in the Register. The guidelines will be required to
support such access and disclosure occurring only to the
extent authorised or permitted in accordance with the Act.
Section 64(2) of the Sex Offenders Registration Act permits
the Chief Commissioner and those authorised to have access
to the Sex Offenders Register to disclose personal information
on the Register to a government department, public statutory
authority or court for specified purposes. Clause 50 amends
section 64(2) by replacing the ability to disclose information
for law enforcement purposes with an ability to disclose
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personal information for the purpose of the performance of a
function of a law enforcement agency under any Act or law.
Clause 50 also amends the definitions of government
department and public statutory authority to expressly include
bodies in foreign jurisdictions.

proposed new and amended Commonwealth offences are
designed to capture reprehensible behaviour committed in
relation to children and I consider that adults sentenced for
these proposed offences must be placed on the Sex Offenders
Registration Act to protect children from sexual abuse.

Finally, clauses 51 and 52 of the Bill amend Schedules 1 and
2 to the Sex Offenders Registration Act to reflect proposed
amendments to Commonwealth sex offences under the
Crimes Legislation Amendment (Sexual Crimes Against
Children and Community Protection Measures) Bill 2017.
Specifically, several proposed new offences will be inserted
into Schedule 2 to the Sex Offenders Registration Act. These
offences relate to using a postal or similar service or carriage
service to groom another person to make it easier to procure
persons under 16 (proposed new sections 471.25A(1), (2) and
(3) and 474.27AA(1), (2) and (3) of the Criminal Code of the
Commonwealth), and engaging in conduct for the purposes of
providing an electronic service used for child abuse material
(section 474.23A(1)). Further, Schedules 1 and 2 to the Sex
Offenders Registration Act will be updated to reflect
proposed changes to the title and scope of the existing
aggravated offences of sexual intercourse or other sexual
activity with a child outside Australia (section 272.10(1)) and
using a carriage service for sexual activity with a person
under 16 years of age (section 474.25B).

Other reforms to the Confiscation Act

Right to privacy and freedom of expression
The existing requirements for registered sex offenders to
report personal details to police engages privacy rights, as do
the proposed changes to how police may use that information.
I accept that it is important that there are appropriate
restrictions on how information on the Sex Offenders
Register may be accessed and disclosed. However, it is also
imperative that Victoria Police be permitted to proactively use
the information reported to them in accordance with the Act
to manage registered sex offenders and the risk they pose to
the community both locally and internationally, and assist in
the police investigation and prosecution of any offending,
whether sexual in nature or otherwise, that the person may
have committed or may commit in the future.
For these reasons, it is my view that disclosure of personal
information in the above circumstances is compatible with the
right to privacy, as any resulting interference with an
offender’s privacy will be lawful and not arbitrary. It is also
important to note that strong protections continue to apply to
information on the Sex Offenders Register. This is most
clearly illustrated by the continuing operation of the offence
in section 64(1) of the Sex Offenders Registration Act, which
prohibits a person authorised to have access to the Register or
any part of the Register to disclose any personal information
on the Register other than in accordance with the Act.
I also acknowledge that the amendments to Schedules 1 and 2
to the Sex Offenders Registration Act also engage the right to
privacy, as well as freedom of expression given that all adults
who are sentenced for a sexual offence listed in Schedule 1 or
2 must be placed on the Sex Offender Register. Statements of
Compatibility for previous Bills amending the Sex Offenders
Registration Act have explained how registration engages
rights protected under the Charter and I do not think it is
necessary to repeat that analysis here. To the extent that these
rights might be further limited by clauses 51 and 52 of the
Bill, I consider it to be reasonable and demonstrably justified
in accordance with section 7(2) of the charter in light of the
overall purpose of Sex Offenders Registration Act. The

Property rights (Section 20)
The inclusion of additional offences in Schedules 1 and 2 of
the Confiscation Act extends the operation of the asset
forfeiture scheme under that Act. The proposed extension of
the existing powers raises property rights but I consider it is
appropriately confined and structured.
The power to deprive a person of their property under the
extended powers is conferred by statute and is intended to
deprive people of the proceeds of crime, to disrupt further
criminal activity by preventing the use of property, to deter
others from engaging in criminal activity and to undermine the
profitability of serious criminal activity. The Confiscation Act
also provides mechanisms to enable the preservation of assets
to facilitate compensation and restitution for victims of crime.
The forfeiture of property will only occur in accordance with
clear statutory procedures. Consequently, any forfeiture will
be in accordance with law. Further, the addition of these new
offences is not arbitrary, but serves a clear purpose, namely to
deprive people of the profits of their criminal activity and to
repay the community for any loss suffered by the commission
of such offences. The Confiscation Act contains provisions
that enable third parties with an interest in relevant property
or persons who can demonstrate hardship to apply to the court
to exclude all or any assets.
A transitional provision provides that proceedings under the
Act in relation to these offences will be available irrespective
of when an offence is alleged to have been committed. In other
words, a person subject to proceedings on foot in relation to
these offences might be subject to proceedings under the
Confiscation Act as a consequence of these amendments and
an offence committed prior to the amendments might also be
the subject of proceedings under the Act.
I am satisfied that the transitional arrangement is a reasonable
limitation on the right to property as asset confiscation
proceedings are not punitive in nature, they deprive a person
of property acquired from or used for criminal offending. In
addition, the ability to bring asset confiscation proceedings
relies on underlying criminal conduct and any proceedings
under the Confiscation Act afford a person affected the right
to participate and challenge matters before a court.
Gayle Tierney, MP
Minister for Corrections

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms MIKAKOS (Minister for Families and
Children).
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Ms MIKAKOS (Minister for Families and
Children) (20:30) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The Victorian Government is unwavering in its commitment
to keep the community safe. The government’s Community
Safety Statement 2018/19 outlines a range of new investment,
powers, tools and capabilities to support Victoria Police and
keep the Victorian community safe.
This Justice Legislation (Police and Other Matters) Bill 2018
delivers on a number of the commitments outlined in the
Government’s first and second Community Safety
Statements. The Bill makes important reforms to the
Victorian justice system to ensure Victoria Police has the
powers it needs to investigate and prosecute offenders and
hold them to account. It improves the protection of our police,
protective safety officers and police custody officers from the
harm they face in the performance of their duties. It facilitates
a safer and more supportive organisational culture within
Victoria Police.
There are number of reforms in this Bill that require
amendments to a range of Acts, including the Crimes Act
1958, Drugs, Poisons and Controlled Substances Act 1981,
Second-Hand Dealers and Pawnbrokers Act 1989, Firearms
Act 1996, Victoria Police Act 2013, Sex Offenders
Registration Act 2004 and Confiscation Act 1997. I will go
through each in turn.
1.

Police DNA powers

Streamlining and expanding police powers to collect DNA
evidence has the potential to significantly enhance Victoria
Police’s ability to keep the community safe.
Victoria Police indicate that there are approximately 11,000
unsolved crimes in Victoria where an unidentified DNA
sample has been identified and recorded. These crimes range
from rapes and murders to serious assaults and burglaries.
Under current practice, however, Victoria’s level of forensic
capture is not as expansive as some other states. The reforms
in this Bill will address this matter and result in improved
forensic capability which is essential to modern and
contemporary policing.
The Bill will provide Victoria Police with new streamlined
powers to take DNA samples from persons suspected of
committing, or found to have committed a serious offence.
These reforms will have a major impact. Victoria Police’s
Forensic Services Department has estimated that if Victoria’s
DNA laws matched those of other states, within the first year
the number of DNA reference samples in their database will
increase almost tenfold from approximately 8,000 to 70,000.
It estimates that this additional evidence would result in an
estimated 29,609 ‘person to crime’ matches and 447 ‘crime to
crime’ matches.
The additional evidence will not only solve serious and
high-volume crime, but through successful prosecutions will
prevent further offending and the resultant significant impact
on victims in our community. It will also reduce the
administrative burden on police and courts.
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The Bill achieves these changes by introducing a new class of
procedure called a ‘DNA profile sample’. A DNA profile
sample will include procedures for the taking of a DNA
sample by way of a mouth scraping, saliva, a pin prick to take
blood or a sample of hair with the root.
These changes give police the power to authorise the taking
of a DNA profile sample from adults found guilty, or not
guilty because of mental impairment, of an indictable offence
or a specified summary offence. These changes mean that
police will no longer need to seek a court order and
demonstrate to the court that taking the sample is justified in
all the circumstances. This recognises that there are no
excuses when it comes to serious crimes, and highlights that
Victoria Police will be provided with the powers they need to
deal with offenders.
The reforms will also give a senior police officer the power to
authorise the taking of a DNA profile sample, without a court
order, from persons suspected of committing serious offences.
These powers will apply to adults suspected of committing an
indictable offence as well as children aged 15 to 17 years who
police believe on reasonable grounds have committed a DNA
sample offence. A list of DNA sample offences will be set out
in new Schedule 9 to the Crimes Act, and capture serious
violent, sexual and drugs offences including gross violence
offences, rape, home invasion, dangerous driving causing
serious injury, carjacking, trafficking in a drug of dependence,
armed robbery and aggravated burglary.
To reflect the fact these suspects are yet to be found guilty,
DNA may only be taken in two circumstances: either with the
consent of the suspect (and where the suspect is aged 15 to 17
years, the consent of their parent or guardian), or where the
suspect does not consent, by the authorisation of a senior
police officer. First, if a police officer is satisfied that the
carrying out of the procedure is justified in all of the
circumstances, the police officer may request the suspect to
provide a DNA sample by consent. For 15 to 17 year old
suspects, their parent or guardian will also need to consent.
This will allow DNA profile samples to be obtained by
consent without having to arrest the person under suspicion,
which may assist with the elimination of an innocent suspect
and free up police resources to focus on other suspects.
Second, if the suspect does not consent, the taking of a DNA
profile sample may be authorised by a senior police officer.
The senior police officer would have to be satisfied that there
are reasonable grounds to believe that the suspect committed
the indictable offence or DNA sample offence if the suspect is
a child, and that the carrying out of the procedure is justified
in all the circumstances. It is important to emphasise that the
senior police officer’s ability to authorise such a procedure
applies only to suspects who are in lawful custody.
A court order will still be required under the existing DNA
powers in the Crimes Act 1958, which will continue to
operate alongside the new powers in specific circumstances.
Existing requirements for how police may use DNA samples,
and the length of time that samples may be retained, will stay
the same. This means that if police do not charge the suspect,
or the charges are withdrawn, or the charges are not proven,
the DNA sample must be destroyed. DNA samples taken
from adult suspects who are subsequently found guilty or not
guilty by mental impairment, may be retained indefinitely
without a court order.
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For child suspects, a court order will still be required to retain
the DNA sample, which requires the court to consider the
seriousness of the circumstances of the offence and that the
making of the order is justified. A court order will also be
required to seek an offender sample from a child. Maintaining
court oversight in both of these circumstances is consistent
with various other extra protections afforded to children in the
justice system and reflects the potentially life-long
consequences of having their DNA sample retained.
The taking of DNA profile samples will be governed by the
current legislative requirements to ensure that the procedures
are carried out safely and with respect to the person’s privacy.
For example, the person may elect to take the mouth scraping
themselves rather than have another person take it for them. If
a blood sample is to be taken, only a medical practitioner or
nurse will be able to take that sample. For children, the
procedure must be witnessed by their parent or guardian or an
independent person. The Bill also includes a new requirement
that police must use the least intrusive and least painful
method practicable in the circumstances. This provides an
additional safeguard that applies to all forensic procedures,
not just when taking DNA profile samples, and regardless of
how the procedure was authorised.
The admissibility of any evidence obtained as a result of a
DNA profile sample will be a matter for the courts and will be
a question for the trier of fact in each case. As is currently the
case, the evidence will generally be inadmissible in
proceedings against the person if the police fail to comply
with the requirements set out in the legislation. The current
exceptions will continue to exist, for example where the
prosecution satisfies the court on the balance of probabilities
that the circumstances justify the reception of the evidence.
The Crimes Act 1958 makes clear that the probative value of
the evidence does not of itself justify the reception of the
improperly obtained evidence.
Finally, to ensure that these new powers are being used in the
manner intended, the Bill also provides that the Independent
Broad-based Anti-corruption Commission (the IBAC) will
have oversight of Victoria Police’s use of these powers, and
the Attorney-General will also be able to make a complaint to
the IBAC the use of these powers.
2.
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will create a strong deterrent to engaging in behaviour that
may harm or intimidate our police, PSOs, PCOs and
their families.
New section 31C of the Crimes Act 1958 creates an offence
of discharging a firearm when reckless to the safety of a
police officer or a PSO. This offence carries a maximum
penalty of 15 years imprisonment.

New Section 31D of the Crimes Act establishes an offence of
intimidation of a police officer, PSO, police custody officer,
custodial officer, youth justice custodial officer or a family
member, where the intimidation relates to the victim’s status
as such an officer or a familial relationship. This offence will
be punishable by a maximum of 10 years imprisonment. The
Bill clarifies that for the purpose of the new offence, a person
uses intimidation if:
the person engages in conduct that could reasonably be
expected to arouse apprehension or fear in the victim for
the safety of the victim; and
either the person knows, or ought to have known, that
such conduct would be likely to arouse that
apprehension or fear.
This means that the offence will not target low level antisocial
language or behaviour, including by individuals in custody,
that could not be reasonably expected to arouse apprehension
or fear. In a custodial setting there are procedures that deal
with intimidating language and behaviour and these will
continue to operate in conjunction with the new offence.
New Section 320A of the Crimes Act establishes a higher
maximum term of imprisonment for common assault where
the person who commits the assault has an offensive weapon
readily available and the victim is a police officer on duty or a
PSO on duty. The maximum penalty for this aggravated
assault charge, will be 10 years imprisonment, or 15 years
where the weapon is a firearm or imitation firearm.
A range of sentencing and bail consequences will apply to
these offences where:
in the case of the recklessly discharging a firearm
offence, the offence created a risk to the physical safety
of the victim or any member of the public.

Protecting police, PSOs and PCOs from harm

The Bill also provides increased protections for police
officers, protective services officers or PSOs, police custody
officers or PCOs, custodial officers, youth custodial officers
and their families from offenders who harm, or seek to
harm them.
These officers play a vital role in keeping Victorian’s safe and
upholding the administration of justice. With this role comes
an intrinsic high level of risk. To recognise this risk the
Victorian Government announced the development of
reforms to target any person who seeks to harm them or place
them in danger. The Government delivered a first stage of
reforms to address this risk of harm through the Crimes
Legislation Amendment (Protection of Emergency Workers
and Others) Act 2017, which introduced new offences
targeting the ramming of police cars and other circumstances
where vehicles are used in such a way that endangers our
emergency workers.
This Bill delivers the second stage of reforms by establishing
new offences and related criminal sanctions. These reforms
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in the case of the aggravated common assault provisions,
the assault involves physical force.
In these circumstances, the Bill provides that:
a custodial sentence must be imposed unless the person
can establish special reasons
the presumption in favour of concurrent sentencing is
reversed, creating a presumption of cumulative
sentencing
the Bail Act 1991 will require that bail be refused unless
the accused can show a compelling reason why bail
ought to be granted.
3.

Increased penalties for commercial drug trafficking

This Bill makes three sets of reforms to enable higher
penalties to be imposed on commercial level trafficking of
heroin, 1,4-Butanediol or 1,4-BD and similar drugs, as well as
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commercial trafficking at the direction, or for the benefit, of a
criminal organisation.
First, the Bill will make the possession and trafficking of
20 kilograms or more of the drugs 1,4-BD, gamma
butyrolactone or GBL, and gamma-hydroxybutyrate or GHB
subject to the more serious offence and penalties that apply to
large commercial trafficking. This will mean that those most
responsible for peddling these dangerous drugs face higher
penalties and confiscation powers and ensure there is a greater
deterrent for anyone else thinking of doing the same.
Currently there is no large commercial quantity legislated for
these drugs. The change means that the maximum penalty for
large scale trafficking of these drugs in an amount of 20
kilograms or over will rise from 25 years imprisonment and a
fine of up to 3,000 penalty units, which is the penalty for
commercial trafficking, to life imprisonment and a fine of up
to 5,000 penalty units.
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imprisonment and a fine of up to 5,000 penalty units. This is
substantially higher than the maximum penalty for the
existing commercial trafficking offence of 25 years
imprisonment and a fine of up to 3,000 penalty units.
Convicted offenders will also become subject to the ‘serious
drug offender’ asset confiscation regime under the
Confiscation Act. The regime provides for the automatic
forfeiture of all property in which the serious drug offender
has an interest.
The aim is to provide the strongest deterrent to commercial
trafficking for the benefit of, or at the direction of, organised
crime groups and to impose the harshest possible penalty for
this crime. This recognises not only the devastating effects of
illicit drugs on drug users and their families and the broader
economic and social costs of illicit drugs to the Victorian
community, but the grave risks and harms to the broader
Victorian community arising from organised criminal activity.
4.

Victoria Police and the Office of Public Prosecutions have
reported an increase in the importation, trafficking and use of
1,4-B. 1,4-BD is an industrial solvent that when ingested, is
rapidly absorbed and metabolised to form GHB, which acts as
a powerful depressant and disinhibitor. Another industrial
chemical, GBL, similarly metabolises to form GHB
when ingested.
Users of these drugs are at particular risk of overdose. This
was seen in February 2017, when more than 20 people were
taken to hospital after apparently taking what they thought
was GHB at the Sidney Myer Music Bowl. Police suspect
that the drug they actually took was 1,4-BD.
The Bill also introduces new laws targeting heroin dealers
and organised crime groups that are involved in
trafficking drugs.
The Bill will reduce the large commercial and commercial
traffickable quantities for heroin — both when measured in
its pure form and when mixed or cut with other substances.
This will ensure more cases of trafficking in heroin are
subject to the higher penalties that large commercial and
commercial trafficking carry. The new large commercial
traffickable quantities for heroin will be reduced from 750
grams to 500 grams of pure heroin and from 1 kilogram to
750 grams when mixed. The commercial traffickable
quantities will be reduced from 250 grams to 50 grams of
pure heroin and from 500 grams to 250 grams when mixed.
These new quantities are in line with the equivalent quantities
for methylamphetamine that the Government established last
year and recognises the significant harm heroin has on
society. The reduced quantities mean, for example, that
persons found to have trafficked anywhere between 250 and
500 grams of diluted heroin, could now find themselves being
prosecuted for commercial trafficking instead of simple
trafficking. Similarly, those found to have trafficked between
750 grams and 1 kilogram of diluted heroin, could now face
large commercial trafficking charges.
In addition, offenders may also face asset confiscation under
the Confiscation Act.
The Bill also strengthens Victoria’s drug laws against
organised crime by creating a new offence of trafficking in a
commercial quantity of a drug of dependence, carried out for
the benefit of, or at the direction of, a criminal organisation.
The maximum penalty for the new offence is life
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Powers to close second-hand dealers and disrupt
organised crime

To enable police to address and disrupt suspected serious
criminal activity among second-hand dealers, including the
auto-wrecking and scrap metal industry, this Bill provides for
the interim and long-term closure of these dealers operating
without the required registration or who police suspect are
engaging in serious criminal activity. These new powers will
help police prevent the corruption of legitimate industries by
criminal activity and to protect consumers by removing the
financial incentive of those who seek to infiltrate these
industries for illegal means.
The Chief Commissioner of Police may issue an interim
closure notice prohibiting a second-hand dealer from operating
or disposing of any second-hand goods for 72 hours. The
Chief Commissioner may also apply to the Magistrate’s Court
for the long-term closure of a second-hand dealer.
Operating in contravention of either of the interim closure
notices or long-term closure orders will result in a fine of up
to 200 penalty units; currently over $32,000. No
compensation will be provided to affected dealers for any loss
as a result of the closure.
These reforms complement recent amendments introduced by
Government, which created a ban on cash payments for scrap
metal and other measures to disrupt the trade in stolen
vehicles and deter organised crime infiltration of the scrap
metal and auto-parts industry. They will also bring Victoria in
line with scrap metal laws in place in New South Wales,
thereby ensuring there is no incentive for criminal activity
surrounding scrap metal to shift their operations from NSW
to Victoria.
Further reforms to the Second-Hand Dealers and
Pawnbrokers Act 1989 will increase the range of offences for
which police can issue on-the-spot infringement notices to
second-hand dealers, and will allow the regulations to
prescribe higher penalties if the offence is committed by a
body corporate rather than an individual. This will ensure that
lower level instances of non-compliance with the Act can be
dealt with efficiently and effectively.

JUSTICE LEGISLATION (POLICE AND OTHER MATTERS) BILL 2018
Thursday, 26 July 2018
5.

Enabling restorative engagement for victims of sex
discrimination and sexual harassment within
Victoria Police

This Bill also introduces reforms to support police who are
victims of sex discrimination and sexual harassment by other
members of Victoria Police.
In the Victorian Equal Opportunity and Human Rights
Commission’s independent report into sex discrimination and
sexual harassment within Victoria Police, it was found that
serious and chronic underreporting of sex discrimination and
sexual harassment within the force was predominant and that
changes are needed to create a safer reporting environment.
Notably, victims of discrimination and harassment were
unwilling to make complaints and rely on Victoria Police’s
disciplinary processes to address the behaviour and bring
perpetrators to account. Victoria Police and the Government
is committed to addressing the recommendations made in the
report, including to implement a redress scheme, which uses
restorative engagement strategies to address harm
experienced by victims. Restorative engagement is designed
to address the harm caused and provide a process for healing
and formal acknowledge by Victoria Police, while also
prompting cultural change by offering a safe environment for
victims to come forward.
Victoria Police is developing a model for the scheme,
whereby an independent body would facilitate restorative
engagement conferences in which victims of sexual
harassment and sex discrimination can describe the harm they
experienced, and receive an acknowledgement of that harm.
In the meantime, the Victorian Equal Opportunity and Human
Rights Commission is working with Victoria Police and
providing a similar function through their victim-centred
conciliation service. This Bill facilitates the implementation
of the independently administered restorative engagement
scheme by removing legislative barriers to the effective
operation of victim-centred processes.
Specifically, the amendments will allow employees of
Victoria Police to participate in a process that addresses harm
without breaching other requirements under the Victoria
Police Act 2013 and the Protected Disclosure Act 2012. For
example, it is necessary that a senior officer representing
Victoria Police in such a process is not required to report any
misconduct disclosed to them in order to facilitate trust in the
process. Rather, it would be up to the victim to decide
whether they wish to make a formal complaint that then
triggers mandatory reporting obligations under section 167 of
the Victoria Police Act.
The Bill also makes a separate but related reform to the
Victoria Police Act by exempting a police officer or PSO who
has been victim of discrimination, sexual harassment or
victimisation by another police officer or PSO, from the
existing requirements to report all misconduct. This will mean
that a victim will not commit a breach of discipline for failing
to report misconduct that the victim does not want reported or
investigated. The exemption will also apply to the partners of
any such victims where they too are a police officer or PSO.
6.

Changes to the Sex Offenders Register to improve
information-sharing

The Bill amends the Sex Offenders Registration Act 2004 to
permit the sharing of information on the Sex Offenders
Register more broadly within Victoria Police and with
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international law enforcement agencies for investigation and
intelligence purposes. This will ensure that information
reported to police by registered sex offenders in accordance
with their reporting obligations can be more effectively used
to solve crime — both sexual and non-sexual crime — and
keep the community safe.
In particular, the Bill amends section 64 of the Act to provide
that information may be shared (including within Victoria
Police and with other government departments and public
statutory authorities and international police counterparts) for
“the performance of a function of a law enforcement agency
under any Act or law” rather than for “law enforcement
purposes”. While the difference may appear subtle, it will
provide Victoria Police with greater confidence of the
circumstance in which information on the Register may be
shared, particularly the sharing of information for intelligence
purposes, since Victoria Police’s functions are clearly set out
in section 9 of the Victoria Police Act.
These amendments therefore aim to improve Victoria
Police’s ability to target and manage individual sex offenders,
identify appropriate management strategies for particular
offenders, and identify changes in a registered sex offenders
risk factors. Sharing information with international agencies
will also enable those international bodies to assess the risks
of registered sex offenders who have moved overseas and
facilitates greater information sharing with them in return.
The Bill also adds proposed new Commonwealth child sex
offences, currently before the Commonwealth Parliament, to
the lists of registrable offences under the Sex Offenders
Registration Act. The new offences relate to conduct
involving the grooming of persons to procure children for
sexual activity, and the use of electronic services to enable the
exchange of child abuse material. Adding these offences will
ensure that persons sentenced to them in Victoria will be
added to the Sex Offenders Register. The commencement
provisions of the Bill ensure that these offences will only
commence if the Commonwealth offences are passed.
7.

Implementing key firearms changes

Last year, the Council of Australian Governments (COAG)
agreed to an updated National Firearms Agreement which has
required two reforms to Victoria’s Firearms Act 1996.
First, this Bill will reclassify lever action firearms from the
current lowest category of firearm to a higher category. Under
the 1996 NFA, lever action shotguns were classified as
‘Category A’ firearms, which is the least restrictive firearm
category. By contrast, the 2017 NFA provides that lever
action shotguns have been reclassified to ‘Category B’
firearms where the magazine capacity is no greater than
5 rounds, and ‘Category D’ firearms where the magazine
capacity is greater than 5 rounds. Every jurisdiction is
implementing this change in their respective firearms
legislation and the revised classification brings this category
of firearm more in line with the classification of lever and
pump action centre fire rifles.
In line with other jurisdictions, the Bill provides for
grandfathering arrangements for persons in whose name a
lever action shotgun was registered immediately before the
commencement of the reclassification and the possession, use
or carriage of the shotgun was authorised at that time by the
licence. Interstate visitors whose home jurisdictions’ have
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similar grandfathering schemes will also be covered under
these arrangements.

Statement of compatibility

Second, the Bill remove the requirement that firearms
licences state the residential address of the licensee, removing
the risk of burglary and firearm theft that could arise should a
person lose their licence or have it stolen.

Ms MIKAKOS (Minister for Families and
Children) tabled following statement in accordance
with Charter of Human Rights and Responsibilities
Act 2006:

In addition, the Bill amends the existing firearms trafficking
offences to ensure that they apply to all stolen firearms,
whether registered or not. Currently, the offences of possessing
a trafficable quantity and disposing or acquiring a trafficable
quantity of firearms only apply to unregistered firearms.

In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006 (the ‘Charter’), I make
this statement of compatibility with respect to the Justice
Legislation Miscellaneous Amendment Bill 2018 (the Bill).

In practice, a registered firearm will not be treated as
unregistered when it is stolen or lost or otherwise is in the
illicit firearms market. Rather, it is only when the firearm is
destroyed or was never registered that it will be classified as
‘no longer registered’ or as ‘unregistered’, respectively. This
can lead to an illogical outcome where a person steals
registered firearms or otherwise unlawfully possess a
trafficable quantity of registered firearms but would not
necessarily be charged with the trafficking offences. The Bill
will amend those offences contained in sections 7C and 101A
of the Firearms Act 1996 to better focus on those operating
outside of the regulated system for the possession, acquisition
and disposal of firearms.
8.

Miscellaneous

Finally, the Bill will make a range of other miscellaneous
amendments to various Act, including to:
enliven confiscation powers in relation to a range of
offences under the Second-Hand Dealers and
Pawnbrokers Act, the Australian Consumer Law, Estate
Agents Act 1980, and the Conveyancers Act 1990; and
amend the Victoria Police Act to ensure that maternity
leave is treated the same as other forms of parental leave
when calculating the probationary period served by a
Victoria Police officer or a PSO.
These are important reforms that will make our
community safer.
I commend the Bill to the house.

Debate adjourned for Mr O’DONOHUE (Eastern
Victoria) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 2 August.

JUSTICE LEGISLATION
MISCELLANEOUS AMENDMENT BILL
2018
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms MIKAKOS
(Minister for Families and Children); by leave,
ordered to be read second time forthwith.

In my opinion, the Bill, as introduced to the Legislative
Council, may be partially incompatible with the right to a fair
hearing, but is otherwise compatible with human rights as set
out in the Charter.
Overview
The Bill will:
amend the Estate Agents Act 1980 to ensure that vendors
pay commissions owed to estate agents under sales
authorities;
make technical amendments to the Domestic Building
Contracts Act 1995, Estate Agents Act 1980, Retirement
Villages Act 1986 and Rooming House Operators
Act 2016 to improve their operation, clarify their
requirements and update outdated references;
amend the Coroners Act 2008 to implement key
recommendations of the Coronial Council Appeals
Reference Report, and make further minor amendments
sought by the Coroners Court;
make a number of reforms to criminal procedure that are
designed to improve the experience of victims and
witnesses in the criminal justice system;
codify the Victorian Aboriginal Legal Service (VALS)
notification process that applies when an Aboriginal or
Torres Strait Islander person is taken into custody;
amend the Honorary Justices Act 2014 to remove the
12 month time limit for making an application to the
secretary for permission to use certain titles; and
clarify and amend sentencing and appeal provisions
relating to statutory minimum and custodial orders, and
make other minor and technical miscellaneous
amendments.
Sentencing amendments
Restriction of non-custodial orders
In 2016 the government made changes to the availability of
non-custodial orders through the Sentencing (Community
Correction Order) and Other Acts Amendment Act 2016,
which amended the Sentencing Act 1991. The Act created
two groups of objectively serious offences, known as
‘Category 1 offences’ and ‘Category 2 offences’. The Act
restricts available sentencing options for offences in these
categories. A court must impose a custodial order for a
Category 1 offence; and for Category 2 offences must impose
a custodial order unless certain special reasons exist.
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This Bill will further restrict the availability of community
correction orders and other non-custodial orders for certain
offences. Specifically, injury offences committed against
emergency workers, custodial officers and youth justice
custodial workers on duty will be added to Category 1, as will
the offences of aggravated carjacking and aggravated home
invasion. The offences of culpable driving causing death,
dangerous driving causing death, home invasion, carjacking,
and armed robbery (where a firearm is used, it is committed
in company or where an injury results) will be added to
Category 2.
The addition of these offences to Category 1 works alongside
statutory minimum sentences which already apply to these
offences. In practice, this will mean that an offender who is
found guilty of one of these offences will receive a mandatory
minimum custodial sentence. However, the ‘special reasons’
exception will continue to apply (albeit in a more restricted
way), which will, in some cases, allow an offender to avoid
the imposition of the relevant statutory minimum sentence
while still receiving a custodial order. Custodial orders
include imprisonment, detention in a youth justice centre,
rehabilitation orders and drug treatment orders in Division 2
of Part 3 of the Sentencing Act. Category 1 offences do not
prescribe a minimum period and courts retain their discretion
to decide the length of the custodial sentence that an offender
will serve.
Additionally, the Bill introduces an exception to the
imposition of custodial offences for Category 1 offences
against emergency workers, custodial officers and youth
justice custodial workers on duty for offenders who can
satisfy the court that they suffered from impaired mental
functioning at the time of the offending that substantially
reduced their culpability. Where this exception applies, an
offender found guilty of a Category 1 offence can be
sentenced to either a new sentencing order — a mandatory
treatment and monitoring order — or a residential treatment
order or a court secure treatment order.
Together, these proposed amendments engage sections 8, 10,
21 and 24 of the Charter.
The rights to be free from cruel punishment and arbitrary
detention
Sections 10 and 21 of the Charter are relevant to the
offence-specific limitations on the availability of community
correction orders and other non-custodial orders in this Bill,
and to the subsequent imposition of a mandatory minimum
sentence in relation to the offences being included in
Category 1. Section 10(b) of the Charter provides that a
person must not be punished in a cruel, inhuman or degrading
way. In some circumstances, statutory minimum sentences
have been found to limit this right where a court has been
compelled to impose a grossly disproportionate sentence.
Section 21(2) and (3) of the Charter provide that every person
must not be subjected to arbitrary detention and must not be
deprived of their liberty except on grounds, and in accordance
with procedures, established by law. Where a law authorises
detention that is unjust, it may limit this right.
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workers. The impact of these changes is carefully tailored and
targeted to a specific subset of offending and so it is limited in
scope. The relevant prescribed minimum non-parole periods
for these offences range from six months and three years and
are not, on their face, grossly disproportionate. These
sentences are within the normal range for such offences.
The amendments are also proportionate. The purpose of these
changes in relation to offences against emergency workers,
custodial officers and youth justice custodial workers on duty
is to ensure that conduct which results in an injury to one of
these exposed workers is punished in a way which reflects the
objective gravity of that conduct; and that people who commit
these offences are punished proportionally to this seriousness
and do not receive non-custodial sentences.
These changes are intended to address increasing incidents of
offending against this exposed victim group. Crime Statistics
Agency data shows that in the five-year period to 2017 in
Victoria there has been a 17 per cent increase in recorded
assaults against police, emergency services or other
authorised officers. In 2017, there were 2,928 offences
recorded, compared to 2504 in 2012. Additionally, Victoria
Police data shows that in 2016/17 there were 181 police
vehicles rammed, compared to 101 in the preceding year.
The addition of aggravated home invasion and aggravated
carjacking is in recognition of the objective seriousness of the
conduct constituting this offence and that a non-custodial
sentencing outcome would be disproportionate. In addition to
an acknowledgment of the seriousness of these offences,
inserting these offences into Category 1 also recognises the
significant impact of these offences on the persons they are
committed against, and those individuals’ right to security.
These changes are also necessary to ensure that offenders are
deterred from committing these offences, by showing the
community that this serious offending will attract an equally
serious outcome.
While there is a genuine need for these amendments, the
imposition of a custodial order for Category 1 offences may
possibly render the sentence arbitrary, excessive or inhumane
in a minority of cases. This risk may be heightened in relation
to vulnerable groups in our society. This is because, while
there may be mitigating factors present in individual cases
which justify the imposition of a non-custodial sentence, a
non-custodial sentence will now be unavailable unless the
limited exception for impaired mental functioning applies to
the relevant offence.
However, as well as the ability to not impose a custodial order
on the basis of impaired mental functioning, a court can also
not impose the prescribed minimum non-parole period for the
relevant offence if it is satisfied of the existence of a special
reason. While this exception is being narrowed by the
proposed amendments, it will still operate to provide a court
with sentencing discretion in certain circumstances. In my
view, these exceptions, combined with the genuine need for
the amendments, mean that the right not to be punished in a
cruel, inhuman or degrading way is not limited and that the
right to be free from arbitrary detention is limited, if at all, in a
reasonable and justifiable manner in accordance with
section 7(2) of the Charter.

I consider that the inclusion of these offences into Category 1
does not limit section 10 of the Charter, nor does the inclusion
unjustifiably limit section 21 for the following reasons.

The right to equality

The proposed amendments target a narrow and well-defined
class of victims of serious, violent crimes, including exposed

Section 8(3) provides that every person is equal before the
law and is entitled to equal protection of the law without
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discrimination. The right to equality and non-discrimination
in section 8 of the Charter is relevant to the extent the
amendments in this Bill will disproportionately impact
vulnerable groups with protected attributes, including young
offenders, Aboriginal people and persons with mental
impairments.
The addition of offences to ‘Category 1’ does not directly
discriminate against persons with attributes, as the
amendments treat persons differently based on their conduct
and the circumstances of their offending rather than on the
basis of an attribute. This is an accepted form of differential
treatment, which already occurs in many other aspects of the
sentencing and parole system. The very nature of these
systems involves differentiating categories of offending (and
circumstances of offending) based on the nature and
seriousness of the offending, and to deem that different legal
consequences and administrative procedures apply to certain
categories. Further, there is a reasonable justification for
treating categories of offenders differently to recognise the
seriousness of offences included in Category 1.
However, it is possible that the addition of the offences to
Category 1, combined with the proposed amendments to the
special reasons exception, may indirectly discriminate against
individuals with a protected attribute. This is because the
addition of the offences to ‘Category 1’ and the restriction of
the special reasons exception means that a custodial sentence
must be imposed, and also that the mandatory minimum
sentence must be imposed. Unless the special reasons
exception applies, a court cannot impose a lesser sentence
than the mandatory minimum prescribed in the section 10AA
of the Sentencing Act 1991.
I consider that any discrimination which may result from
these amendment is reasonable. The amendments are
necessary for the reasons explained above to ensure that
conduct which results in an injury to one of these exposed
workers is punished in a way which reflects the objective
gravity of that conduct; that people who commit these
offences are punished proportionally to this seriousness and
do not receive non-custodial sentences and to ensure that
offenders are deterred from committing these offences, by
showing the community that this serious offending will attract
an equally serious outcome.
Additionally, the Bill includes safeguards against
inappropriate application of certain Category 1 offences for
offenders with substantial impaired mental functioning. It also
retains the discretion of a court to not impose the prescribed
minimum non-parole period for the relevant offence if it is
satisfied of the existence of a special reason. For these
reasons, I consider that any limitations to the right to equality
are reasonable and justified.
I also do not consider that any direct discrimination to
offenders that results from only providing offenders with
impaired mental functioning with the possibility of receiving
a non-custodial sentence is unreasonable so as to limit
section 8. It is appropriate to provide an additional exception
for this vulnerable group of offenders, and other offenders
will continue to have access to the special reason exception.
Any further carve out for a wider group of offenders would
prevent the amendments from fulfilling their important
purposes of deterring offenders from committing these
serious, violent offenders against exposed workers.
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The right to a fair hearing
Section 24(1) of the Charter provides that a person charged
with a criminal offence has the right to have the charge or
proceeding decided by a competent, independent and
impartial court or tribunal after a fair and public hearing. This
right is relevant because the inclusion of additional offences
into a category of offences which precludes the imposition of
non-custodial sentences impacts the sentencing discretion of
judicial officers.
However, courts retain the sentencing discretion to make a
finding that special reasons apply (albeit in more restricted
circumstances) and consequently not apply the prescribed
minimum non-parole period for offences that fall within
Category 1. The court also has discretion to impose a
non-custodial sentence for offences against emergency
workers, custodial officers and youth justice custodial
workers where an offender has impaired mental functioning.
This judicial discretion ensures that the right to a fair hearing
is not limited.
Further, the Bill maintains the rights of an accused in criminal
proceedings and does not affect the right to be presumed
innocent until proven guilty, and to defend themselves against
charges brought against them.
Additionally, as I have noted in a previous statement of
compatibility for these provisions, the High Court has
consistently held that the provisions imposing mandatory
minimum sentences do not constitute a usurpation of
judicial power.
The right to be presumed innocent
The Bill places an onus of proof on the offender to prove, on
the balance of probabilities, that a special reasons exists or
that the substantial impaired mental functioning exception
applies. Accordingly, this limits the right to be presumed
innocent in section 25(1) of the Charter, as it places a legal
burden on an offender.
However, in my view it is appropriate for the burden to rest
with the offender, given that the exception is a beneficial
provision that enables an offender to receive a non-custodial
sentence in circumstances where a custodial sentence would
otherwise be imposed. Additionally, an offender is best place
to provide evidence that these exceptions should apply.
Special Reasons
A court must impose a custodial order for Category 2
offences, unless the court is satisfied that certain special
reasons apply. Similarly, a court must impose a relevant
statutory minimum term of imprisonment unless it is satisfied
that certain special reasons apply.
Currently, special reasons exist where an offender:
assists law enforcement authorities in the investigation
or prosecution of an offence, or
who is between 18 and 21 years old and has a
psychosocial immaturity that substantially diminished
their ability to regulate their behaviour in comparison
with the norm, or
proves that at the time of the offence they had impaired
mental functioning linked to the commission of the
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offence or would result in the offender being subject to
significantly more than the ordinary burden or risks of
imprisonment,
Or where:
the court proposes to make a court Secure Treatment
order or residential treatment order in respect of the
offender, or
there are substantial and compelling circumstances
The statement of compatibility that accompanied the
Sentencing (Community Correction Order) and Other Acts
Amendment Act 2016 noted that the provisions that
accompanied that Act and which introduced ‘Category 1’ and
‘Category 2’ offences were justified, in part, by the safeguard
afforded by special reasons.
This Bill makes amendments to these special reasons to
narrow their scope and to provide courts with guidance about
their application. The Bill otherwise preserves the application
and significance of special reasons.
Since the introduction of ‘special reasons’ in 2012, there has
been frequent scrutiny and concern about how those
provisions are being interpreted and applied by sentencing
courts. For example, the application of special reasons in DPP
v Warren & Anor [2018] VCC 689 and DPP v Timoteo [2014]
VCC 1934 could be considered to be a broad application of
special reasons and has given rise to concerns about the need
for additional guidance and direction to the courts.
This Bill changes special reasons in a number of ways.
It removes the special reason relating to a young offender’s
psychosocial immaturity and an offender’s impaired mental
functioning (if caused by alcohol or drugs). It also removes
the special reason that applied to offences of causing injury to
an emergency worker on duty, custodial officer on duty or
youth justice custodial worker on duty, where the offender is
aged between 18 and 21, and where a court find there are
reasonable prospects for the rehabilitation of the offender.
Young offenders will continue to be able to access special
reasons that are available to adult offenders, such as
substantial and compelling circumstances, and accordingly,
the removal of these special reasons is not considered to
unjustifiably impact on this cohort.
Further, vulnerable persons who suffer from mental illness or
neurological impairments, but were under the influence of
drugs or alcohol at the time of the offending, may still rely on
this special reason if there is evidence that the impaired
mental functioning was due to their pre-existing impaired
mental functioning and not their intoxicated state.
Section 8 of the Charter is engaged to the extent that
vulnerable persons such as those with mental health issues are
at greater risk of a custodial sentence by the narrowing of
special reasons. I acknowledge that these vulnerable groups
have higher rates of contact with emergency workers in
particular and may therefore experience a disproportionate
impact from these provisions. This Bill does not limit
prosecutorial discretion in relation to charging acutely unwell
individuals, and maintains the impaired mental functioning
special reason. The Bill also makes clear that the change to
impaired mental functioning does not extend to offenders
who are under the influence of drugs being taken under
medical advice or by following recommended dosages.
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The Bill also retains a further safeguard in that a court can
make a finding of special reasons when it determines that the
individual circumstances of the case are substantial and
compelling, albeit in a manner consistent with the additional
guidance and restrictions in this Bill. The Bill clarifies what
courts are to consider in deciding whether circumstances in a
case are substantial and compelling. The Bill substantially
increases the threshold to be met before substantial and
compelling reasons can be found. The circumstances must be
so exceptional and rare as to justify departing from the
requirement to impose a custodial order.
Courts will also be guided by this Bill to place less weight on
the offenders individual circumstances and to consider
general deterrence and denunciation the principal purposes of
the sentence to be imposed. This intentionally ensures that the
need to deter future offenders from committing objectively
serious offences is not overborne unjustly by the
circumstances of an offender.
The impact of a court not finding that a special reason exists
will be that it has to impose a statutory minimum sentence of
imprisonment for the offences being added to Category 1.
Relevant statutory minimum terms represent between 5 per
cent and 15 per cent of the available maximum penalties and
in my opinion they are set at levels that are proportionate to the
objective seriousness of the offending with which they deal.
I believe that special reasons continue to provide safeguards
to offenders and that the proposed amendments to the special
reasons exception does not limit rights.
Other sentencing reforms
Clarification on place or area exclusion conditions
The Sentencing Act, the Family Violence Protection Act 2008
(FVP Act) and the Personal Safety Intervention orders
Act 2010 (PSIO Act) contain provisions setting out the
relationship between community correction orders (CCOs),
family violence intervention orders (FVIOs) and personal
safety intervention orders (PSIO). The Sentencing Act
provides that courts must not attach a relevant CCO condition
that is inconsistent with a FVIO or PSIO. Relevantly, the FVP
Act and PSIO Act both provide that FVIO and PSIOs
conditions should prevail to the extent of any inconsistency
with CCO conditions.
The FVP Act and PSIO Act both expressly refer to residence
restrictions, exclusion conditions and curfew conditions made
under CCOs. However, neither refer to place or area
exclusion conditions. The Bill will amend these acts to ensure
that that place and area exclusion conditions made under
CCOs are treated similarly to residence and exclusion
conditions and curfew conditions made under CCOs.
These changes will take effect from the date of the
commencement of the relevant provisions, and will apply to
persons subject to existing orders.
This change can arguably be interpreted to negatively impact
a person’s right to freedom of movement (section 12), and to
mean that a person — who is subject to an existing CCO and
FVIO or PSIO — is being subject to a greater restriction than
previously through the requirement of the family violence
orders thereby raising concerns about retrospective criminal
laws (section 27).
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In my view, these requirements would already have been
imposed upon an offender and therefore this amendment —
which is meant to aid in interpretation of rights and
obligations — does not adversely impact any rights under the
Charter. This amendment would also confirm the primacy of
victim safety and promote the right under section 17 of
protection of families and children.
New sentencing consideration for 16–17 year olds
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that the minimum sentence is not warranted due to the
existence of special reasons, and that it would be open to that
court to impose a sentence that would have been within the
jurisdictional limit of the Magistrates Court.
This amendment is essentially technical in nature and will
ensure that procedural requirements are streamlined to match
current practice. In my view, it does not limit any rights under
the Charter.

The Bill introduces a requirement for higher courts, when
sentencing an offender aged 16 or 17 years at the time of the
commission of the offence, to have regard to the existence of
any statutory minimum sentencing provisions that would
apply if the offender were an adult. This requirement will
only apply prospectively, in relation to offences committed
after the commencement of these provisions.

Insertion of former sex offences into list of offences
requiring a custodial sentence

This amendment engages the right under section 23(3) of the
Charter, which states that a child who has been convicted of
an offence must be treated in a way that is appropriate for his
or her age.

The repealed sex offences were in effect until 1 July 2017
when they were replaced by new offences through the Crimes
Amendment (Sexual Offences) Act 2016. However, when the
definition of Category 1 offence commenced operation on
20 March 2017, it only referred to the new sex offences. This
means that the equivalent sex offences, committed on or after
20 March 2017 and before 1 July 2017, were not captured
within the definition of Category 1 offence. This in turn
means that persons who committed such offences between
those dates can escape the mandatory custodial requirements
of section 5(2G) of the Sentencing Act 1991.

This amendment does not extend the application of statutory
minima to 16 or 17 year olds, and is only intended to draw a
court’s attention to the seriousness of the offence and the
sentence that could be expected for an adult. This requirement
is only enlivened with respect to the 11 offences carrying
statutory minimum sentencing provisions. It does not limit the
powers of a court and a court will still have full discretion to
impose a sentence that is appropriate in the circumstances of
the case.
I therefore consider that, to the extent this amendment limits
the right under section 23 of the Charter — if at all — that
such a limitation is reasonable and justified.
Clarifying jurisdiction for recklessly causing serious injury
against emergency workers and others
The Bill introduces an amendment to prevent the offence of
causing serious injury recklessly from being heard in the
Magistrates’ Court where the offence is alleged to have been
committed against an emergency worker, custodial officer or
youth justice custodial worker on duty.
This is because an offence committed in such circumstances
attracts a statutory minimum sentence of imprisonment with a
two year non-parole period. This in effect means a head
sentence of two and a half years, which exceeds the summary
jurisdiction of the Magistrates Court.
This amendment is intended to apply to all hearings from the
date of commencement. Hearings that have been commenced
but not yet finalised in the Magistrates’ Court will be required
to be uplifted to the Supreme or County courts. This change
may raise questions as to whether the potential penalty for an
offender is being increased retrospectively as the offender’s
matter can no longer be heard in a venue where there is a cap
on the maximum sentence that can be imposed, thereby
engaging the right against retrospective criminal laws under
section 27(2).
The right against retrospective criminal laws is not limited by
this change. Cases involving sentencing requirements beyond
the Magistrates’ Court’s jurisdiction should already be
uplifted to an appropriate court to enable the court to comply
with those sentencing requirements. Depending on the
circumstances of the case, it may be that the court will find

The Bill will insert a number of repealed sex offences into the
definition of Category 1 offence in the Sentencing Act 1991.
These sex offences are equivalent to those offences currently
listed in the definition of Category 1 offence.

The proposed amendment will require such offenders to be
subject to the mandatory custodial requirements of
section 5(2G) of the Sentencing Act 1991, and will therefore
have a retrospective effect. This new sentencing requirement
will only apply in respect of offenders whose sentences have
not been finalised. This can potentially result in an offender
being subject to a custodial sentence in circumstances where a
court would otherwise have imposed a more lenient sentence.
This change therefore engages the right under section 27(2) of
the Charter against a retrospective increase in penalty for a
criminal offence. As with the introduction of the Category 1
offence requirements, this change also engages the rights
under sections 10 and 21 in relation to protection from torture
and cruel, inhuman or degrading treatment and the right to
liberty and security of person.
In relation to the right under section 27(2), the proposed
change will only apply to a small group of offenders, being
those who committed the relevant sex offences within the
three month gap between the commencement of the
Category 1 offence requirements and the new sex offences.
These repealed sex offences describe offending of a very
serious nature — specifically, offending including rape and
sexual offences against children — and will ensure that
similar offenders are treated similarly in sentencing. In
relation to the rights under section 10 and 21, I refer to the
statement of compatibility made with respect to the
Sentencing (Community correction order) and Other Acts
Amendment Bill 2016, which introduced the custodial
sentencing requirements.
To summarise the most relevant reasons, the requirement for
a custodial sentence resulting from categorisation of an
offence as a Category 1 offence does not carry with it any
prescribed minimum sentence, meaning the court retains full
discretion as to the length of the custodial order imposed. This
ensures that a proportionate sentence is applied taking into
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account the particular offence, level of criminality and any
aggravating or mitigating factors.
The restrictions imposed on a court when sentencing a
Category 1 offence do not compel a court to impose an
arbitrary sentence, nor a sentence that is grossly
disproportionate to the offending conduct. I also note that
there are other fundamental procedures and requirements
under Victorian law that protect against arbitrary detention,
and disproportionate and unjust sentences.
In my view, the impacts on these rights are therefore
reasonable and justified.
Amendment of the meaning of ‘serious sexual offender’
The Bill amends the definition of ‘serious sexual offender’ for
the purposes of Part 2A (Serious offenders) of the Sentencing
Act. This Part requires courts to apply certain presumptions in
sentencing of serious sexual offenders, which may lead to
longer sentences for such offenders.
The current definition of ‘serious sexual offender’ includes
offenders who have been convicted and sentenced to custody
for the current offence of persistent sexual abuse of child
under 16. As amended, the definition will also include
persons who have been convicted and sentenced to custody
for historical versions of this offence. This change therefore
limits the right under section 27(2) of the Charter against a
retrospective increase in penalty for a criminal offence. For
similar reasons, the change could also engage the rights under
section 10 and 21 of the Charter.
Historical versions of the offence of persistent sexual abuse of
child under 16 are currently included in Schedule 1 to the
Sentencing Act, which lists offences relevant to the Part 2A
provisions. However, an offender will only be captured
within the definition of ‘serious sexual offender’ if they have
been convicted and detained for that offence, as well as
another sexual offence or a violent offence in the same course
of conduct. In other words, an offender would need to have
been convicted and detained for at least two offences.
By contrast, an offender need only be convicted and detained
for one offence of the current offence of persistent sexual
abuse of a child, or for the incidents of sexual offences in one
course of conduct charge, to be caught within the definition.
The policy basis for requiring only one such offence is
because such offenders would have engaged in multiple
instances of sexual offending.
The proposed amendment would mean offenders who are in
future sentenced for historical versions of the persistent sexual
abuse against a child offence will be sentenced subject to the
Part 2A provisions. The amendment will therefore enable
similar offenders, who have engaged in similar offending, to
be treated alike in sentencing.
It is anticipated that this amendment will have a limited
effect, as it will only affect offenders who have committed a
relevant persistent sexual abuse offence prior to 1 July 2017
(when the new version of the offence commenced), who have
yet to be sentenced, and who will be sentenced to a term of
imprisonment or detention in a youth justice centre. Further,
these amendments will not affect offenders who are appealing
a sentence which has already been imposed prior to these
amendments taking effect.
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For these reasons, as well as in light of the serious nature of
this type of offending, I believe that the impact of this
amendment on the rights under sections 10, 21 and 27(2) of
the Charter is reasonable and justified under section 7(2) of
the Charter.
New DPP appeal right
The Bill amends the Criminal Procedure Act 2009 (CPA) to
address a gap in the legislation that means that the Director of
Public Prosecutions (DPP) cannot appeal a sentencing
decision of the County Court where special reasons were
found on appeal, which enables the court to not impose the
statutory minimum term of imprisonment for the offence. In
these circumstances, the DPP does not have an appeal right to
the Court of Appeal. This differs from other appeal rights of
the DPP — for example, section 287 of the CPA enables the
DPP to appeal to the Court of Appeal against a sentence
imposed by the County Court in its original jurisdiction.
The recent case of DPP v Warren & Anor [2018] VCC 689
(Warren) led to widespread concerns about the appropriate
application of sentencing laws requiring statutory minimum
terms of imprisonment for violent offences committed against
emergency workers on duty. In my view, giving the DPP a
right of appeal in such circumstances is a necessary and
appropriate measure to ensure that statutory minimum terms
of imprisonment are imposed in appropriate cases. As the
courts have noted, the criminal justice system should be
‘self-correcting’ (DPP v Dalgliesh [2017] HCA 41).
However, under the current provisions, where a County Court
judge makes a finding of ‘special reasons’ when imposing a
sentence on appeal, there is no right of appeal if the DPP
considers that there is an error in that decision. A right of
appeal will assist the courts to self-correct.
The new right to appeal is based on the DPP’s current right to
appeal an inadequate sentence in section 287 of the CPA. It
will apply where an offender has appealed from the
Magistrates Court and the County Court has made a finding
that a special reason exists under sections 5(2H) or 10A of the
Sentencing Act 1991 when imposing a sentence on the
offender. The appeal may only be brought if the DPP
considers that there was an error in the sentence imposed and
a different sentence should be imposed. The DPP must also
be satisfied that an appeal should be brought in the public
interest. The DPP will only be able to utilise this new appeal
right from an appeal in the County Court that was brought by
the offender. That is, the Bill does not enable the DPP to
appeal after a DPP appeal in the County Court.
The right to a fair hearing is protected by section 24 of the
Charter. Article 14 of the International Covenant on Civil
and Political Rights, on which section 24 of the Charter is
based, includes equality before the courts as part of the right
to a fair hearing, where the same procedural rights are to be
provided to all parties unless distinctions are based on law
and can be justified on objective and reasonable grounds that
do not entail actual disadvantage or other unfairness on the
defendant. Equality before the court includes ‘equality of
arms’, which is breached where only the prosecutor, and not
the defendant, is allowed to appeal a certain decision, as is the
case in the Bill (International Covenant on Civil and Political
Rights Committee General Comment no 32 (2007)). There is
therefore a risk that the new DPP appeal right may be
incompatible with the right to a fair hearing. The government
nevertheless wishes to proceed with the amendments.
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The government has decided to preclude offenders from
having the equivalent appeal right because allowing offenders
to appeal a court’s finding that special reasons did not exist is
contrary to the intent of the emergency worker provisions.

Additionally, section 50 of the EA Act bars an estate agent
from suing for, recovering or retaining any commission or
money in respect of any outgoings for or in respect of any
transaction unless they complied with section 49A(1).

Currently, an offender is able to appeal to the Court of Appeal
under section 283 of the CPA in circumstances where the
County Court imposed a sentence of imprisonment on appeal,
and the offender had not received a sentence of imprisonment
in the Magistrates Court. That is, offenders are not entirely
precluded from appealing a decision of the County Court
on appeal.

Amongst other information, a ‘rebate statement’ must, under
section 49A(4)(a), contain a statement of whether or not the
agent will be, or is likely to be, entitled to any rebate in
respect of any outgoings, any prepayments made by a client
in respect of expenditure by the agent on the client’s behalf,
and any payments made by the client to another person in
respect of the work. Under section 49A(4)(c), a ‘rebate
statement’ must also contain a ‘rebate prohibition statement’,
which is ‘a statement that the agent is not entitled to retain
any rebate and must not charge the client an amount for any
expenses that is more than the cost of those expenses’. It has
been held that an engagement or appointment must contain a
rebate prohibition statement irrespective of whether the agent
would be, or be likely to be, entitled to any rebate or to charge
any expenses under a particular engagement or appointment.

I believe it is necessary to provide this appeal right to the DPP
to ensure that statutory minimum terms of imprisonment are
being correctly imposed by the courts and the system can
self-correct. As I note above, an appeal may only be made if
the DPP considers that there was an error in the sentence
imposed and that a different sentence should be imposed, and
satisfied that bringing the appeal is in the public interest. The
new appeal right is modelled on current section 287 of the
CPA and applies the same practice and procedures as any
other DPP appeal to the Court of Appeal. The Bill also
amends section 15(1)(a) of the Appeals Costs Act 1998 to
ensure that the offender (as the respondent) may apply to the
Court of Appeal for an indemnity certificate in respect of their
own costs on appeal. I note also the importance of public
confidence in the criminal justice system, which will be
enhanced by enabling the DPP to appeal in appropriate cases.
Finally, the appeal power only applies to special reasons
under sections 5(2H) or 10A of the Sentencing Act 1991, and
only after an appeal by an offender, and is therefore limited in
its scope. This confines the power to the cases of particular
concern to the government and the community.
Accordingly, while I acknowledge that Division 6 of Part 5 of
the Bill may limit the right to a fair hearing and in so doing
may be incompatible with the Charter, it is my view that the
limitation is reasonable and justified and if it is not, the
incompatibility is nevertheless necessary for the reasons
outlined above.
Section 25(4) of the Charter provides a right to have a
conviction and sentence reviewed by a higher court in
accordance with the law. An offender will still have the right
to a de novo appeal on sentence, as well as the right to apply
to the Supreme Court on a question of law. Accordingly, I do
not consider section 25(4) to be limited by the proposal.
Section 26 of the Charter provides that a person must not be
punished more than once for an offence in respect of which
he or she has already been finally convicted. In my view,
these reforms do not limit this right.
Estate Agents Act 1980 — Rebate Statements
The Bill amends the Estate Agents Act 1980 (the EA Act) to
alter the effect of non-compliance with requirements on estate
agents to make disclosures in respect of rebate agreements.
Section 49A(1) of the EA Act currently provides that an
estate agent must not obtain, or seek to obtain, any payment
from a person in respect of work done by, or on behalf of, the
agent or in respect of any outgoings incurred by the agent
unless they meet certain statutory preconditions. One of those
preconditions is that an agent have a written engagement
signed by the person from whom they seek payment, and that
the engagement contain (relevantly) a ‘rebate statement’. If a
person breaches section 49A(1) they commit an offence.

The Bill inserts new subsections (6) and (7) to section 49A.
These provide that for engagements or appointments entered
into on or before the Bill receives Royal Assent, a rebate
statement will not fail to comply with section 49A(4) merely
because it lacks the statements required by
subsection (4)(a) and (c).
The Bill’s provisions are deemed to commence on 9 June
2018. Further, new section 104 provides that section 49A, as
amended, applies retrospectively to the engagement or
appointment of an estate agent in respect of work done by (or
on behalf of) the agent or in respect of any outgoings incurred
by the agent. This retrospective application also affects
proceedings commenced before 9 June 2018 which concern
validity of a rebate statement because the statement does not
contain a rebate prohibition statement (new section 104(3)).
The overarching purpose of the Bill is to ensure that mere
non-conformity with the requirement to include statements
under section 49A(4)(a) and (c), which in some instances may
not be relevant to the particular transaction in issue, will not
(of itself):
cause an estate agent to commit an offence where they
obtain or seek to obtain payment in respect of work or
outgoings, or
prevent the agent recovering commissions or money in
respect of any outgoings for (or in respect of) any such
transaction.
Section 20 — Right not to not be deprived of property other
than in accordance with law
Section 20 of the Charter provides that a person must not be
deprived of their property other than in accordance with law.
This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public, and are formulated precisely.
Section 50 of the EA Act bars an agent from enforcing an
otherwise valid contractual cause of action where the
statutory conditions under section 49A(1) have not been
complied with. The Bill provides that persons (such as a
vendor) whose contractual liability to an estate agent would
have been effectively extinguished by section 50 due to an
agent’s non-compliance with section 49A(4)(a) and (c), will
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lose that protection and the agent’s (otherwise barred) cause
of action will be effectively reinstated. The provision may
also mean that vendors who have paid a commission to
agents, and who seek restitution of that payment on the basis
of the agent’s non-compliance with section 49A(4)(a) and (c)
will have any claim that might otherwise have existed
extinguished.
Insofar as an accrued cause of action may constitute property
for the purpose of the Charter, arguably section 20 is engaged.
However, for the following reasons, I do not consider that the
provisions limit the right under section 20 of the Charter.
One effect of these provisions is to reinstate to an estate agent
a cause of action that had previously been statutorily
extinguished in respect of commission or outgoing not
received. This is achieved by removing (in certain
circumstances) a statutory bar limiting the cause of action. For
the plaintiff, this confers rather than deprives them of the
property in any cause of action. By contrast, the impact on the
defendant is to deprive them of a statutory right. In these
circumstances, where the only right which a person is
deprived of is a statutory defence, the provisions will not
detrimentally affect a chose in action, and therefore the
deprivation will not be of ‘property’.
The provisions may also affect persons who seek to recover
money already paid to an agent who failed to comply with
section 49A(4)(a) and (c). In those circumstances, the effect
of the provisions may be to deprive that person of property
and will need to be in accordance with law in order not to
limit the right protected under the Charter.
I consider any resulting deprivation to be in accordance with
law. The change is provided for by statute, which is clearly
and precisely set out in the Bill. Even though the provisions
have a narrow field of retrospective operation, I consider that
any deprivation they effect is nevertheless in accordance
with law.
Finally, even if the provisions do not qualify as being ‘in
accordance with law’ for the purposes of the Charter insofar
as they operate retrospectively, then I consider that the
limitation that they place on the right is demonstrably justified
in the circumstances.
This is because:
although the right to property is fundamental, the scope
of the right affected by the Bill (being a highly specific
statutory limitation on the operation of ordinary
contractual rights) is relatively minor;
the variation to the right is an amendment to a limitation
already made by legislation (that is, the provisions only
ameliorate the effect of an existing statutory intervention
into enforceability of contractual claims); and
the purpose of the provision is to ensure that minor
non-compliance with the provisions by standard form
contracts that may have been in use for several years
does not disproportionately deprive agents of any
recovery they would otherwise be entitled to. There is no
less restrictive means of achieving this specific
objective.
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Section 24 — Right to a fair hearing
Section 24 of the Charter provides that a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. The right generally encompasses the
established common law right of each individual to
unimpeded access to the courts of the state, and may be
limited if a person faces a procedural barrier to bringing his or
her case before a court. The right will not be engaged,
however, by a provision that substantively changes the law so
that a cause of action no longer exists.
The provisions, may, in some cases effectively extinguish
claims in proceedings that have already been commenced and
are before a court. However, while the application of the
provisions to existing claims may have the effect of requiring
the court to determine a matter in a certain way after it is
instituted, this does not mean that the fair hearing right is
engaged.
In my view, the effect of the provisions is to change the scope
of the substantive rights and liabilities that any court is to
determine. It is not to affect the procedure by which a court is
to determine such rights. For this reason, in my view the fair
hearing right is not relevant to this Bill.
Other Consumer Affairs portfolio amendments
Section 13 — Right to privacy and reputation
Section 13(a) of the Charter provides that a person has the
right not to have their privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
Section 13(b) provides that a person has the right not to have
their reputation unlawfully attacked. An interference will be
lawful if it is permitted by a law which is precise and
appropriately circumscribed, and will be arbitrary only if it is
capricious, unpredictable, unjust or unreasonable, in the sense
of being disproportionate to the legitimate aim sought.
Clause 70 inserts new subsection 58(1)(d) into the Rooming
House Operators Act 2016, which permits an inspector, when
entering and searching a premises without the occupier’s
consent, to make any still or moving image, audio recording
or audio-visual recording. This amendment makes inspectors’
powers when entering and searching premises consistent, as
inspectors already have the power to make images and audio
or audio-visual recordings when entering a premises with the
occupier’s consent.
In my view, while the exercise of this power may interfere
with the privacy of an individual, any such interference will
be lawful and not arbitrary. The power may only be exercised
for the purpose of monitoring compliance with that Act or
regulations, and does not extend to a room in a rooming
house that a person resides in, other than a room in which the
rooming house operator resides and from which the operator
operates the rooming house. Enabling inspectors to make
recordings of premises during a search ensures that rooming
houses are operated in a safe and professional manner and
that the rights of rooming house residents are protected.
Part 6 of the Bill also amends the Domestic Building
Contracts Act 1995. Section 46D of that Act provides that if a
domestic building work dispute is not resolved by
conciliation, the chief dispute resolution officer must give
each party written notice and a copy of the proposed
certificate of conciliation. Clause 47 of the Bill substitutes
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subsection 46D(3)(b) to provide that, if the chief dispute
resolution officer believes a party did not participate in the
conciliation or did not participate in good faith, the proposed
certificate must include a statement of that opinion.

Torres Strait Islander person is taken into custody. The
amendments require an investigating officer to notify the
Victorian Aboriginal Legal Services (VALS) if an Aboriginal
or Torres Strait Islander person is taken into custody.

While a statement of opinion that a party did not participate in
a conciliation in good faith may engage that party’s right to
reputation, I do not consider that it constitutes an unlawful
attack on a person’s reputation. The Act already provides for
such an opinion to be included in a certificate of conciliation
under section 46E. Including such information in a certificate
that is later provided to VCAT may incentivise parties to
participate in conciliation in good faith and may also assist
VCAT to understand why a dispute was not resolved. The
proposed certificate is only provided to the parties to the
dispute, and is not published more broadly. Further, as a result
of this amendment, a party will be able to make submissions
to the chief dispute resolution officer in relation to the
contents of the proposed certificate, including any opinion
expressed therein. In my view, clause 47 is consistent with the
right to privacy and reputation in section 13 of the Charter.

Section 8 — Recognition and equality before the law and
section 19 — Cultural rights

Section 24 — Fair hearing rights
Section 24 of the Charter provides that a person charged with
a criminal offence or a party to a civil proceeding has the right
to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and
public hearing.
Clause 43 of the Bill repeals certain subsections of section 45C
of the Domestic Building Contracts Act 1995, which relates to
the referral of a domestic building work dispute to the chief
dispute resolution officer. The effect of this amendment is that
a referral that is not in the proper form, made outside of the
required time or where all issues arising out of the dispute have
been or are the subject of proceedings before VCAT or a court
will be deemed out of jurisdiction under section 45 of that Act,
instead of not suitable for conciliation under section 45C (and
stated to be such in a certificate of conciliation issued by the
chief dispute resolution officer). This means that the chief
dispute resolution officer will no longer issue a certificate of
conciliation for such referrals. As a certificate of conciliation is
required for a party to a domestic building work dispute to be
able to apply to VCAT, this amendment may engage the right
to a fair hearing by limiting a person’s ability to have the
rejection of their referral to the chief dispute resolution
officer reviewed.
The amendment in clause 43 simplifies the procedure under
the Act by clarifying the distinction between a dispute that is
out of jurisdiction and a dispute that is unsuitable for
conciliation. The requirements for a valid referral to the chief
dispute resolution officer are set out in section 45 of the Act,
and include requirements that the referral be in a particular
form, be referred within a particular time, and not be the
subject of proceedings in VCAT or a court. A referral that
fails to comply with these requirements is not a valid referral,
and the referring party could not get a different result at
VCAT. Therefore, in my view, the repeal of
section 45C(3)(a), (b) and (e) in clause 43 of the Bill do not
limit the right to a fair hearing.
Amendment to the Crimes Act 1958 — Victorian
Aboriginal Legal Services (VALS) notification
Clauses 15 to 17 of the Bill amend the Crimes Act 1958 to
formalise current police practices when an Aboriginal or

Section 8 of the Charter provides for the right of every person
to be treated equally before the law without discrimination.
However, section 8(4) provides that ‘measures taken for the
purpose of assisting or advancing persons or groups of
persons disadvantaged because of discrimination do not
constitute discrimination.
The Bill engages the right to recognition and equality before
the law as the amendment draws a distinction between
Aboriginal and Torres Strait Islander persons and others,
resulting in different treatment for a particular group.
However, I consider that the different treatment falls within
section 8(4) as the reform will assist in countering identified
disadvantages and discrimination routinely faced by
Aboriginal and Torres Strait Islander persons in their
engagement with the criminal justice system, such as
over-representation. By ensuring contact with legal
representation at an early stage, Aboriginal and Torres Strait
Islander persons will have better access to information and
advice about rights and options allowing for preparation for
court hearings and assistance in maintaining contact with
families and communities.
Section 19(2) of the Charter recognises that Aboriginal
persons hold distinct cultural rights, which they must not be
denied the right to enjoy. These rights are particularly relevant
in the context of the criminal justice system, as incarceration
removes people from their traditional lands, families and
cultural practices. By encouraging early access to culturally
appropriate legal representation, the amendments will help to
promote cultural rights of Aboriginal and Torres Strait
Islander persons.
I therefore consider that the amendment promotes the rights
of Aboriginal and Torres Strait Islander persons and is
compatible with sections 8 and 19 of the Charter.
Section 13 — Right to privacy and reputation
Section 13 of the Charter protects a person’s right not to have
their privacy unlawfully and arbitrarily interfered with. The
purpose of the right to privacy is to protect people from
unjustified interference with their personal and social
individuality and identity. However, the Charter permits
lawful and non-arbitrary interferences with a
person’s privacy.
The amendment requires police to enquire if a person is an
Aboriginal or Torres Strait Islander person, and to notify
VALS of the presence of an Aboriginal or Torres Strait
Islander person in custody, regardless of whether that person
authorises the sharing of information. While this may be said
to interfere with a person’s right to privacy, the interference is
non-arbitrary. The purpose of the information sharing is to
promote the rights of an Aboriginal and Torres Strait Islander
person in custody, including the following Charter rights:
The right to be treated humanely when deprived of
liberty (section 22), by ensuring that an Aboriginal or
Torres Strait Islander person is able to promptly
communicate with a lawyer, which may include
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addressing their treatment in custody, including access
to basic medical and psychiatric care.
The right to a fair hearing (section 24) and the rights of
an accused in criminal proceedings (section 25) by
ensuring that an Aboriginal or Torres Strait Islander
person can be promptly informed of the charge and
properly informed of their rights, have adequate time to
prepare a quality defence, have their matter heard
without unreasonable delay, and receive assistance in a
linguistically and culturally appropriate manner. The
ability of Aboriginal and Torres Strait Islander persons
to exercise these rights are fundamentally tied to their
ability to contact legal representatives as soon as
practicable.
I therefore consider that the impact on the right to privacy is
reasonable, appropriate and justified by the purpose of the
proposal.
Section 25(2)(b) — Right to a lawyer of their own choosing
Section 25 of the Charter provides for minimum rights of a
person in criminal proceedings, including that a person has
the right to be represented by a lawyer of their own choosing.
The amendment requires that VALS be notified whenever an
Aboriginal and Torres Strait Islander person is taken into
custody, regardless of whether that person wishes to be
represented by VALS. However, the mere fact of notification
does not mean that the arrested person must be represented by
VALS in court, and the option to choose another lawyer
remains open to them. I therefore do not consider that the
amendment limits the right to choose a lawyer in
criminal proceedings.
Criminal procedure amendments
The Bill makes a number of amendments to clarify and
improve criminal procedure laws. First, the Bill amends the
Criminal Procedure Act 2009 (CPA) by moving
cross-examination ordinarily conducted during a committal
hearing in sexual offence cases involving a complainant that
is a child or person with a cognitive impairment to the trial
court. The Bill also clarifies and streamlines the procedure for
ordering and taking the evidence of a person after the
committal hearing but prior to trial in all cases. Finally, the
Bill makes amendments to provisions relating to the
admission of recorded evidence in sexual offence cases and
improper questions put to a witness.
Section 24 — Right to a fair hearing and section 25 — Rights
in criminal proceedings
Section 24 of the Charter provides the right for a person
charged with a criminal offence to have the charge or
proceeding decided by a competent, independent and
impartial court or tribunal after a fair and public hearing.
Section 25 of the Charter sets out rights in criminal
proceedings including specific minimum guarantees in these
proceedings. Relevant to these amendments, subsection (2)(c)
provides for a person to be tried without delay and
subsection (2)(g) provides the right for a person charged to
examine, or have examined, witnesses against them, unless
otherwise provided for by law.
The amendment that moves pre-trial cross-examination of
witnesses other than the complainant in certain sexual offence
cases to the trial court (clauses 19 to 26 and 30) promotes the
rights in sections 24 and 25(2)(c) by reducing delay in cases
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with particularly vulnerable complainants, increasing
efficiency and better utilising resources. A committal hearing
increases delay in cases in which the passing of time has been
shown to affect the quality of evidence, prolongs the
resolution of the case and delays the victim’s opportunity for
rehabilitation. Moving cross-examination of witnesses to the
trial court will help to address these issues. The reform will
allow for more efficient and effective cross-examination in
these cases, as presently counsel may change between
committal and trial, which can lead to duplication of work
and a failure to identify or narrow issues in dispute. The trial
judge and counsel will be aware of particular issues in the
case and can confine cross-examination of a witness to
matters relevant to the trial.
The rights in sections 24 and 25(2)(g) are not limited by the
amendment as an accused person will still have the same
opportunity to cross-examine witnesses before trial. The same
procedure and test that currently applies in a committal hearing
will apply to pre-trial cross-examination under the new
provision (that is, that the accused has identified a relevant
issue to which the proposed questioning relates, and that cross‐
examination of the witness on that issue is justified).
The Bill also streamlines other existing procedures for taking
evidence pre-trial under section 198 of the CPA and the
common law Basha hearing (clause 30). These amendments
also promote the right to a fair hearing and rights in criminal
proceedings as there is currently uncertainty as to when an
application should be made under section 198 or pursuant to
the common law Basha. The Bill provides for a clear,
efficient and improved process for pre-trial examination of
witnesses while not altering the tests that apply to these
provisions (‘interests of justice’ for section 198 and ‘serious
risk of an unfair trial’ in relation to Basha). In clarifying these
procedures, the Bill ensures that an accused person is able to
adequately test the evidence of witnesses, understand the
strength of the prosecution case against them, and properly
prepare their defence for trial.
The right to a fair hearing is also promoted by the following
amendments in the Bill.
Clause 56 amends section 41 of the Evidence Act 2008
to require that a court must, rather than may, disallow
improper questions. There is no reason for allowing
improper questions, such as those that are misleading,
humiliating or repetitive, to be asked of a witness and
such questions cannot be said to form part of a
fair hearing.
Clause 31 amends section 381 of the CPA to make clear
that the default position is that a recording of the
evidence of a complainant is ordinarily admitted in any
new trial or appeal unless it is not in the interests of
justice to do so. Giving evidence in a sexual offence case
is traumatic and stressful. The process for admitting the
recorded evidence of a complainant in a sexual offence
case whose evidence has not been taken at a special
hearing is intended to reduce the number of a times a
complainant has to give evidence by providing that that
evidence can be used in a subsequent trial. This may
also reduce the risk of a discontinuance if a complainant
decides that they are unable to give evidence again. The
Bill also removes the requirement to consider the
availability or willingness of the complainant to give
further evidence, to ensure that a court’s consideration of
this factor does not have unintended consequences for
complainants (e.g. being required to give evidence about
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why they do not wish to give evidence). The court must
continue to consider other factors such as whether the
accused would be unfairly disadvantaged by the
admission of the recording. This provides a balanced
approach to these issues to reduce the risk of further
stress and trauma to the complainant while ensuring that
the accused receives a fair trial.

Amendments to Coroners Act 2008
The Bill amends the Coroners Act to give effect to four of the
Coronial Council Appeals Reference Report’s (Report’s)
recommendations, in order to:
make it clear that findings made under the previous
coroners acts of 1958 and 1985 may be reviewed by the
Coroners Court, where the court is satisfied that there
are new facts and circumstances that make it
appropriate to do so;
allow the Coroners Court to consider an application by
an interested party to amend the wording of a decision of
a coroner in certain limited circumstances;
clarify the meaning of a question of law for the purposes
of an appeal against a coronial finding; and
increase the time limit for commencing an appeal
against a coroner’s refusal to re-open an investigation
from 28 days to three months.
The amendments to the Coroners Act promote the human
rights in the Charter by improving the mechanisms by which
individuals can resolve disputes and enforce their rights
within the Coroners Court. In particular, the amendments
engage, but do not limit, the following Charter rights:
the right to recognition and equality before the law
(section 8);
the right to life (section 9);
the right to protection of families and children
(section 17); and
the right to a fair hearing (section 24).
Section 8 — Right to recognition and equality before the law
The Coroners Act amendments promote the right to
recognition and equality before the law in accordance with
section 8(3) of the Charter. In the recent cases of Spear v
Hallenstein,1 and James v Mason,2 the Supreme Court held
that it did not have jurisdiction to review coroners’ findings
made under the 1958 and 1985 coroners acts. It is unclear
whether the Coroners Court has jurisdiction to review findings
made under the 1958 and 1985 acts. The Bill makes clear that
the Coroners Court has jurisdiction to set aside findings or
re-open investigations in relation to historic cases determined
under either the 1958 or 1985 acts. In so doing, it ensures
equity of opportunity to re-open inquests for families whose
inquests occurred under the previous two coroners acts.
Section 9 — Right to life
The Coroners Act amendments engage the right to life, which
might encompass a positive procedural obligation to
undertake an effective official investigation into the
circumstances of certain deaths (including the types of deaths
investigated by the Coroners Court). Consistent with the
Charter, in order to be effective, an investigation must be
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prompt, accessible to the deceased’s family, and the
investigation process should enable a determination about the
death to be made.
The Bill promotes the right to life through a range of
amendments that improve the effectiveness of a coronial
investigation, for example by:
enabling the Coroners Court to re-open an investigation
and/or set aside a finding, when satisfied that there are
new facts and circumstances that make it appropriate to
do so, in relation to all cases determined under the
current Coroners Act as well as under the 1958 and 1985
acts; and
allowing the Coroners Court to revise — in limited
circumstances — the wording of a coronial decision,
without the need to re-open an investigation. An
application under this provision must be made within
three months after the decision is made, in order to
balance the interest of parties to seek minor amendments
to the wording of a coroner’s decision, and the public
interest of achieving finality in a matter.
Section 17 — Right to protection of families and children
The Coroners Act amendments promote the right to
protection of families and children, in accordance with
section 17 of the Charter, by improving the experiences of
families who engage with the coronial process. Under the
amendments, families will be able to apply to the Coroners
Court to amend the wording of a decision in certain limited
circumstances. Although this amendment will not allow
findings to be amended, it will allow minor changes to the
wording of decisions, as it is important to families that the
facts relating to the death of their loved one are reflected
accurately and fairly in the coroner’s findings.
Section 24 — Right to a fair hearing
The Coroners Act amendments engage the right to a fair
hearing, in accordance with section 24 of the Charter. The
right to a fair hearing is concerned with the procedural
fairness of a decision, and also includes a right to a reasonably
expeditious hearing, the right to legal advice and
representation, and the just resolution of proceedings. The
amendments promote the right to a fair hearing by:
allowing the Coroners Court to set aside findings and/or
re-open an investigation where there are new facts and
circumstances, for coronial matters decided under the
1958 and 1985 acts, as well as the current 2008 Act; and
increasing the time limit for commencing an appeal
against a coroner’s refusal to re-open an investigation
from 28 days to three months, which will give people a
more reasonable period of time to seek legal advice.
In considering whether to set aside findings and/or re-open an
investigation, the Coroners Court would need to comply with
the requirements of procedural fairness.
The Hon. Gayle Tierney, MP
Minister for Training and Skills
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Second reading
Ms MIKAKOS (Minister for Families and
Children) (20:31) — I move:
That the second-reading speech be incorporated into
Hansard.

In doing so, I wish to advise the house that house
amendments to the Coroners Act passed in the other
place will strengthen reforms to appeals and reviews in
the coronial system by amending new section 77(7) of
the act — that is, clause 9(3) of the bill — to allow the
State Coroner to determine which coroner should
constitute the Coroners Court to hear a section 77
application. This will allow a coroner other than the
original coroner to hear the application where that is
appropriate.
Also they insert a new clause 13 into the bill to create a
statutory obligation for the Attorney-General to cause a
review to be conducted of the operation and
effectiveness of the amendments made to the Coroners
Act by part 3 of the bill. The report of that review must
be tabled in both houses of Parliament within 14 sitting
days of the report being provided to the
Attorney-General, and renumbering as a result of the
insertion of a new clause 13.
These house amendments respond to concerns raised by
families of deceased persons involved in the coronial
process.
Motion agreed to.
Ms MIKAKOS (Minister for Families and
Children) (20:33) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
This Bill amends a number of justice-related Acts to improve
the law, reduce delay and protect victims, ensure our coronial
system works fairly, and ensure that our laws properly
respond to offences against emergency (and other) workers.
Sentencing reforms
The Bill introduces a number of sentencing reforms,
including amendments which will ensure that people who
attack those members of our community who treat and care
for Victorians receive a custodial sentence; and that laws
requiring the imposition of terms of imprisonment are applied
appropriately.
It is in the public interest to advance reforms strengthening
laws which protect ambulance officers, police officers,
custodial officers and other personnel who take on significant
responsibility and personal risk in serving the Victorian
community. These changes will clarify these laws and
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provide courts with guidance and direction as to how these
laws should be applied.
These laws were introduced by the former Liberal
government in 2014. Recent decisions demonstrate that those
laws were drafted deficiently, and have led to outcomes
which are not consistent with community expectations.
I sought urgent advice from the Department of Justice and
Regulation on how those issues could be addressed. We are
acting quickly and thoroughly to fix the deficiencies with
these laws, and to ensure that appropriate guidance is
provided to the courts on the Parliament’s clear intention
regarding the application of sentencing laws.
Requirement to impose a custodial order
This Bill requires offenders who commit injury offences
against emergency workers, custodial officers and youth
justice custodial workers on duty to be sentenced to a
custodial order, by adding those offences to the definition of
‘Category 1 offence’ in the Sentencing Act 1991. This will
mean that where a court does not impose a statutory
minimum sentence that attaches to these offences, it will
nevertheless have to impose a custodial order and will not be
able to sentence the offender to a community correction order
or other non-custodial outcome.
In addition to injury offences against emergency and other
workers on duty, this Bill also provides that aggravated home
invasion and aggravated carjacking require the imposition of
a custodial order, by also making these offences ‘Category 1
offences’. This honours a commitment made in the 2018/19
Community Safety Statement, which also provides that the
government would add further objectively serious offences to
the requirement to impose a custodial order. This Bill does
that, by requiring courts to impose a custodial order for home
invasion, carjacking, culpable driving causing death,
dangerous driving causing death, and armed robbery in
certain circumstances, unless the offender can demonstrate
that a special reason exists.
Special reasons
This Bill also refines and narrows those special reasons which,
if proven, mean a court is not bound to impose a certain
statutory minimum sentence. These same special reasons also
apply to ‘Category 2 offences’, where a court must impose a
custodial order unless one of these reasons exist.
The changes are necessary to address concerns by
government and the community that these laws are not being
applied as intended by the courts, and to provide additional
clarification and guidance to courts in applying what should
be limited special reasons.
The Bill will clarify when impaired mental functioning can be
established as a special reason. An offender will not be able to
rely on impaired mental functioning where it was caused
solely by self-induced intoxication. An offender who has a
genuine mental illness or neurological impairment, but was
under the influence of alcohol or another drug at the time of
the offending, will still be able to rely on a special reason if
there is evidence that the impaired mental functioning was
due to their pre-existing impaired mental functioning and not
their intoxicated state.
Furthermore, the Bill will raise the threshold applicable to an
offender seeking to establish special reasons on the basis that
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their impaired mental functioning will mean that prison will
impose additional burdens or risks. An offender will now
need to establish that their impaired mental functioning means
that imprisonment will pose substantially and materially
greater burdens or risks than would ordinarily be the case.
The Bill also amends special reasons which apply to young
offenders. Young persons aged 18 to 20 at the time of
offending, will no longer be able to rely on a particular
psychosocial immaturity as a special reason, as this special
reason will be removed. An additional special reason for
young offenders who caused injury (relating to their prospects
of rehabilitation the likelihood they would be subject to
undesirable influences in an adult prison) will also be
removed. To ensure consistency with provisions addressing
more serious injury offences, the Sentencing Act 1991 will be
amended so that in appropriate cases these young offenders
can be sentenced to detention in a youth justice facility rather
than detention in an adult prison.
Further, this Bill amends the special reason which relates to
the existence of substantial and compelling circumstances.
This ‘catch all’ special reason has been used by the courts to
capture a number of circumstances, some of which can be
described as conditions or situations that afflict a large
number of Victorians and which unfortunately, do not meet
the high threshold that has been set by the legislation.
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supported in receiving treatment for the condition that has
contributed to the offending behaviour.
Statutory minimum sentences for children
In recognition of the particular vulnerability of children, the
statutory minimum sentences do not apply to offenders who
are under 18 at the time of the offence. The Bill will include
reforms to require courts to have regard to statutory minimum
sentences when sentencing offenders aged 16 and 17 years
old at the time of offending, for offences that attract a
statutory minimum term when committed by an adult, where
the children’s matters have been uplifted from the
Children’s Court.
This is intended to ensure that courts have regard to the
gravity of these particular offences. The amendment will not
affect the principle that children should only be detained in
custody as a last resort.
Miscellaneous sentencing reforms
This Bill will also include a small number of minor or
technical reforms. It will clarify that the offence of recklessly
causing serious injury, when committed against an emergency
worker, custodial officer or youth justice custodial worker on
duty, cannot be heard and determined summarily. The Bill
will also amend the definition of ‘serious sexual offender’ in
the Sentencing Act 1991 to ensure that offenders convicted of
the old offence of persistent sexual abuse of a child under 16
are captured by the serious offender provisions in that Act.

The Bill will clarify what is to be considered in deciding
whether circumstances are substantial and compelling to
provide courts with guidance and direction. The reforms will
make it clear that the test sets a high threshold, that the courts
will be required to give less weight to the circumstances of
the offender, and that the principal sentencing purposes for
these offences will be general deterrence and denunciation.
The amendments will also clarify what cannot constitute
substantial and compelling circumstances, including factors
such as an early guilty plea or previous good character.

Finally, the Bill will amend the Family Violence Protection
Act 2008 and Personal Safety Intervention orders Act 2010 to
clarify that family violence intervention orders and personal
safety intervention orders which have a place or area
exclusion condition, prevail over a community correction
order that has a similar condition.

Impaired offender exception

DPP’s right of appeal

The Bill will also include a new exception to the requirement
that a court must impose a custodial sentence for people who
commit certain Category 1 offences (other than those
involving gross violence) against emergency workers,
custodial officers or youth justice custodial workers on duty
and whose mental or other impairment substantially and
materially reduces their culpability.

The Bill will also give the DPP a new power to appeal a
decision of the County Court or the Trial division of the
Supreme Court to apply special reasons under sections 5(2H)
or 10A of the Sentencing Act 1991.

Where this exception applies the court will be able to impose
a new mandatory treatment and monitoring order, alone or in
combination with imprisonment. This new order will require
the imposition of two mandatory conditions — requiring the
offender to either attend treatment or comply with a justice
plan to address their specific impairment, and requiring
regular attendance at court for the purposes of monitoring
compliance. A mandatory treatment and monitoring order
will also be able to be combined with a period of
imprisonment or any other optional CCO conditions. The
consequences for contravening a mandatory treatment and
monitoring order will be more significant than the
consequences currently in place for breaching a CCO, with
limited sentencing options available for the breach of the
order and the original offences.
The mandatory treatment and monitoring order retains the
punitive aspects of a CCO, while ensuring that the offender is

As is the case currently with other DPP appeals against
inadequate sentences, the DPP may only appeal if she or he
considers that there was an error in the sentence imposed and
is satisfied that bringing an appeal is in the public interest. For
consistency, the current rules regarding inadequate sentence
appeals will also apply to this new power, such as procedural
requirements, and the powers of the Court of Appeal in
determining the appeal.
Ensuring that the courts’ application of special reasons can be
appealed in appropriate cases will enhance public confidence
in the criminal justice system and help to ensure that
Victoria’s sentencing laws are being applied in accordance
with community expectations.
Estate Agents Act 1980 — Rebate statements
This Bill makes urgent remedial amendments to the Estate
Agents Act 1980 (Estate Agents Act) to address an issue
arising from the decisions of the County Court and Court of
Appeal in Advisory Services Pty Ltd (trading as Ray White
St Albans) v Augustin & Anor (‘Advisory Services v
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Augustin’) in order to ensure that vendors pay commissions
owed to estate agents under sales authorities.

enabling regulations to differ between classes of persons for
the purposes of infringements.

The Estate Agents Act provides that estate agents must not
seek payment for work done on behalf of the vendor unless
the written engagement contains a rebate statement that
complies with the Act. The Estate Agents Act provides that a
rebate statement is compliant if it is in a form approved by the
director of Consumer Affairs Victoria (CAV), and contains
certain other statements, including a statement that the estate
agent is not entitled to retain any rebate, and must not charge
the client an amount for any expenses that is more than the
cost of the expenses. Estate agents may not sue for, recover or
retain any commission in respect of a transaction unless they
have complied with these requirements.

Amendments to the Rooming House Operations Act 2016
will address issues identified during the first year of the Act’s
operation.

For a number of years many estate agents have used sales
authorities which include a rebate statement in a form
approved by the director of CAV, but do not also include the
certain other statements required by the Estate Agents Act.
This was highlighted by Advisory Services v Augustin, which
held that the sales authority was non-compliant. As such, the
estate agent was not entitled to be paid any commissions for
their work.
There is a risk that some vendors may seek to use the decision
in the Augustin case to refuse to pay commissions to estate
agents who have used the non-compliant sales authority for
past sales. Whilst action has been taken to prevent this
problem from arising for future sales, the risk for past
sales remains.
It is therefore appropriate and necessary to retrospectively
validate rebate statements that were used in good faith to
ensure that estate agents who have legitimately performed
work are paid. The Bill therefore amends the Estate Agents
Act to provide that an estate agent is not to be taken to have
failed to comply with their disclosure requirements only by
reason that a sales authority they have entered into does not
include the specific statements required by the Act, provided
that the authority included a rebate statement in a form
approved by the director of CAV.
These changes will not affect the rights of parties in the
Augustin case. It will only apply to sales authorities entered
into prior to the day after the day on which the amendments
receive the Royal Assent, including any that may be subject
to ongoing legal proceedings. Vendors will not be
disadvantaged by these amendments.
Other Consumer Affairs portfolio amendments
The Bill also makes a number of technical amendments to
four acts within the Consumer Affairs portfolio to improve
their operation, clarify and streamline their requirements and
update outdated references.
Amendments to the Domestic Building Contracts Act 1995
will streamline and simplify the operational processes for
Domestic Building Dispute Resolution Victoria (DBDRV),
addressing issues which have arisen since it commenced
operation in April 2017.
Minor amendments to the Estate Agents Act 1980 address
technical issues and ensure drafting is in keeping with best
practice.
Amendments to the Retirement Villages Act 1986 will enable
the imposition of greater penalties on bodies corporate by

Criminal procedure amendments
The Bill makes a number of improvements to Victoria’s
criminal procedure laws. These changes will streamline and
clarify certain provisions, in order to reduce delays and
protect victims and witnesses, and ensure the law operates as
intended.
The Criminal Procedure Act 2009 (CPA) contains a number
of protections for children and persons with a cognitive
impairment who are complainants in sexual offence cases,
including a prohibition on the cross-examination of those
complainants at a committal hearing. While the combined
effect of existing provisions has provided greater protection
for child and cognitively impaired complainants in sexual
offence cases, it is possible to further reduce delays and use
resources more efficiently.
Currently, pre-trial examination of witnesses other than the
complainant in these matters occurs at two separate events,
one connected with the committal hearing and the other with
the trial. The Bill amends the CPA to move committal
hearing cross-examination to the trial court. This will enable
the trial court to conduct more case management of these
matters and make more efficient use of resources, given that
trial counsel will be able to identify and narrow issues in
dispute. This improved process will assist in reducing delay
and allowing complainants to devote themselves to recovery.
However, it will not limit an accused person’s ability to
cross-examine witnesses on relevant matters.
The Bill also amends the CPA to streamline the processes by
which a court may order that the evidence of a person be
taken after the committal hearing but prior to trial. This
reform repeals unnecessary provisions, and addresses
uncertainty and overlap between the CPA and common law.
The CPA will now set out two clear processes through which
the court may:
take evidence if a witness was not part of the committal
process or where it may be in the interests of justice to
take their evidence pre-trial (for example, where a
witness will be unavailable during the trial) (amended
section 198), and
permit cross-examination if necessary to avoid a serious
risk of an unfair trial, which codifies the common law
Basha hearing (new section 198B).
The Bill also amends the CPA and the Evidence Act 2008 to
give effect to recommendations 18 and 19 of the Victorian
Law Reform Commission’s August 2016 report, The Role of
Victims of Crime in the Criminal Trial Process (Victims
Report). In accordance with recommendation 18, the Bill will
ensure that courts disallow improper questions, such as those
that are misleading or confusing, harassing, intimidating,
humiliating or repetitive. There are no circumstances in which
an improper question is appropriate during a criminal hearing.
This will bring Victoria into line with the Uniform Evidence
Act provisions adopted by New South Wales, Tasmania and
the Australian Capital Territory. Consistent with
recommendation 19, the Bill removes an unnecessary
provision of the CPA related to the victim’s presence in the
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courtroom. A victim is entitled to be present in the courtroom
after giving evidence unless the court orders otherwise.
The Bill also amends section 381 of the CPA to ensure that
this provision reflects its original policy intent. As a general
rule, a sexual offence complainant should only have to give
evidence at trial on one occasion. Section 381 of the CPA
allows the recorded evidence of a complainant in a sexual
offence case to be admitted in any appeal or re‐trial. Contrary
to the aim of the recorded evidence provisions, the result of
the recent Court of Appeal decision of Dennis Bauer (A
Pseudonym) (No 2) v The Queen [2017] VSCA 176 indicates
that in the absence of a concession by the accused, the
prosecution will need to adduce evidence concerning the
complainant’s availability or willingness to give further
evidence in order to allow recorded evidence to be used. This
may mean that a complainant will need to give evidence
about why they are not willing to give evidence at the trial,
and may be subject to cross‐examination. Such an inquiry is
likely to involve evidence about the complainant’s mental
health and experience during the first trial. The amendments
make it clear that the default position is that a recording of the
evidence of a complainant is ordinarily admitted unless it is
not in the interests of justice to do so.
Amendments to Crimes Act 1958
The Bill introduces new provisions into the Crimes Act 1958
to provide for a notification process where an Aboriginal or
Torres Strait Islander person is taken into custody. The
process in the Bill is informed by current police practices. The
Bill requires investigating officers to notify the Victorian
Aboriginal Legal Service (VALS) within an hour of taking an
Aboriginal or Torres Strait Islander person into custody, or as
soon as practicable if it is not possible within that hour.
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Coroners Act 2008 amendments

The Victorian government is committed to ensuring that our
coronial system operates fairly and helps to support people
during what is often a very difficult period in their lives.
In December 2016, I asked the Coronial Council of Victoria
to review the existing rights, under sections 77 and 83 of the
Coroners Act 2008, to re-open an investigation or to appeal
coronial findings. The review was prompted by concerns
raised by a number of families who have been involved with
the coronial system in recent years.
On 29 November 2017, the Coronial Council presented to me
its Appeals Reference Report, which set out 11
recommendations aimed at improving the experiences of
families and others who engage with the coronial process.
The Report was released publicly on 16 February 2018.
The Coronial Council, which is independent of government
and the Coroners Court, found that action should be taken to
improve coronial appeal and review processes, and to
enhance services provided to families and others involved in
the coronial system.
Four of the Coronial Council’s 11 recommendations
concerned suggested amendments to the Coroners Act, to
clarify and enhance the way in which families and other
interested parties can seek to re-open a coronial investigation
or appeal a finding.
The Bill proposes a number of important amendments to the
Coroners Act, which give effect to the Coronial Council’s
recommendations. These amendments:
make it clear that findings made under the previous
coroners acts of 1958 and 1985 may be reviewed by the
Coroners Court, where the court is satisfied that there are
new facts and circumstances that make it appropriate to
do so;

Formalising the process by which VALS is notified will assist
in facilitating access to justice for Aboriginal and Torres Strait
Islander persons who face disadvantage and
over-representation in the criminal justice system. Involving
culturally appropriate legal representatives at an early stage
will assist in decreasing preventable injuries or deaths in
custody, provide greater access to information and advice
about rights and options, and assist in maintaining an
Aboriginal or Torres Strait Islander person’s contact with
their family and community.
The Bill also amends the Crimes Act so that a forensic
procedure order may be certified by another judicial officer
and registered in another jurisdiction if required. The Crimes
Act provides that the Attorney-General may enter into
arrangements with the responsible ministers of other
jurisdictions for the establishment and maintenance of a
register of orders for the carrying out of forensic procedures
made under subdivision (30A) of the Crimes Act or
corresponding laws of those jurisdictions. The current
requirement that an order be certified by the person who
made it in order to be registered may cause problems if the
person is no longer available to certify the order.
Honorary Justices Act 2014 amendment
The Bill amends the Honorary Justices Act 2014 to remove
the 12 month time limit for making an application to the
Secretary of the Department of Justice and Regulation for
permission to use the titles “JP (Retired)” or “BJ (Retired)”
(i.e. retired justice of the peace and retired bail justice,
respectively). The 12 month time limit has unnecessarily
precluded some people who have volunteered significant
amounts of time over the years from using the title.
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allow the Coroners Court to consider an application by
an interested party to amend the wording of a coroner’s
decision in certain limited circumstances;
clarify the meaning of a question of law for the purposes
of an appeal against a coronial finding; and
increase the time limit for commencing an appeal
against a coroner’s refusal to re-open an investigation
from 28 days to three months.
At the request of the Coroners Court, the Bill will also make
technical amendments to the Coroners Act to clarify the
meaning of ‘reportable death’.
I commend the Bill to the house.
1
2

[2018] VSC 169.
[2018] VSC 170.

Debate adjourned for Mr RICH-PHILLIPS (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 2 August.
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(VCAT) to decisions relating to penalty or occupational
licensing.

Right to freedom of movement (s 12)

Introduction and first reading
Received from Assembly.
Read first time on motion of Ms MIKAKOS
(Minister for Families and Children); by leave,
ordered to be read second time forthwith.
Statement of compatibility
Ms MIKAKOS (Minister for Early Childhood
Education) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006 (the Charter), I make
this Statement of Compatibility with respect to the Racing
Amendment (Integrity and Disciplinary Structures) Bill 2018.
In my opinion, the Racing Amendment (Integrity and
Disciplinary Structures) Bill 2018 (the Bill), as introduced to
the Legislative Council, is compatible with human rights as
set out in the Charter. I base my opinion on the reasons
outlined in this statement.
Overview
The Bill amends the Racing Act 1958 (Racing Act) with the
following amendments relevant to human rights:

Section 12 of the Charter provides that every person lawfully
within Victoria has the right to move freely within Victoria
and to enter and leave it and has the freedom to choose where
to live.
Powers to compel by the VRT
Section 50S(1) of the Bill provides that the VRT may compel
a person by way of a written notice to produce a document or
attend a hearing to give evidence, produce a document or both.
Section 50ZG of the Bill proposes to make it an offence to,
without reasonable excuse, fail to comply with the written
notice. This provision engages the right to freedom of
movement in that it compels a person to respond to the notice
in the manner set out. However, it does so in a manner that is
neither arbitrary nor unlawful.
The exercise of the power to compel the production of a
document is limited to a document, or other thing, that is
“material to the subject matter of the hearing”. As such, the
provision is clearly set out and provides scope for persons not
to comply on the basis of a reasonable excuse. In relation to
information and documentation it offers protection from
criminal proceedings to persons under section 50ZJ(2) of
the Bill.
Further, the provisions are key to the effective operation of
the VRT in performing its functions set out in section 50C of
the Bill and clearly set out the manner and circumstances in
which the VRT may exercise these powers.

Establish a Victorian Racing Integrity Board (VRIB).

Right to privacy (s 13)

Replace the three existing disciplinary boards with the
Victorian Racing Tribunal (VRT), a strengthened single,
tri-code board.

Section 13 of the Charter provides that a person has the right
not to have their privacy or correspondence unlawfully or
arbitrarily interfered with; and not to have their reputation
unlawfully attacked.

Extend the application of the existing powers of the
Racing Integrity Commissioner (RIC) to cover persons
who were within the specified classes of persons
identified in section 37BA(2) of the Racing Act at the
time the matter under investigation occurred.

Functions of VRIB

Provide the RIC with a broad statutory immunity and
shift civil liability from the RIC to the State.

This right is engaged in relation to the functions of VRIB
provided for in sections 95H(1)(h) and 95N of the Bill.
Section 95N provides that the VRIB may receive, review or
investigate complaints not within the power of the RIC to
investigate.

Improve transparency in relation to the RIC’s powers by
replicating the provisions currently provided for in the
Evidence (Miscellaneous Provisions) Act 1958 (EMPA)
and referenced in the Racing Act.

In receiving personal information in the course of its duties,
VRIB may in the course of its duties interfere with a person’s
right to privacy and reputation. It is submitted that the
interference is neither unlawful nor arbitrary.

Setting out the powers and functions of the Greyhound
Racing Victoria Board (GRV Board) with regard to the
licensing and regulation of industry participants,
greyhounds and racing clubs to provide greater clarity.

It is an interference that is clearly provided for and is intended
to equip VRIB to ensure that the controlling bodies are
executing their integrity related functions. Further,
interference with the right to privacy of persons occurs only
as so far as is necessary to investigate or inquire into a matter.
The extent of the interference is limited to ‘relevant
information’ and issues impacting on ‘integrity issues within
a controlling body’. As such, the interference falls within the
scope of the internal limitation of the right and is reasonable
and justified in a democratic society.

Enable the GRV Board to determine whether an
individual is a fit and proper person to participate in
greyhound racing.
Limit the grounds for appeal from the newly created
VRT to the Victorian Civil and Administrative Tribunal
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Extension of the powers to compel by the RIC

Powers and functions of the GRV Board

This right is similarly engaged in relation to the extension of
the RIC’s existing powers in the Racing Act to a broader class
of persons. In the course of undertaking an inquiry or
investigation, the RIC may interfere with a person’s right to
privacy and reputation by exercising its powers on the
broader class of persons.

The right to privacy is engaged in relation to the GRV Board
in two key ways. However, it is submitted that none of the
provisions limit this right, because they are lawful and not
arbitrary.

It is submitted that the interference is neither unlawful nor
arbitrary. Clause 3 of the Bill broadens the exercise of this
power to persons who were, at the time of the investigation or
inquiry, a person identified in section 37BA(2) of the Racing
Act. It is submitted that the extension of the class of persons is
clearly defined and the period of time is clearly identified. As
such, it is intended to expand the power only as far as to
interfere with the right to privacy of persons who were racing
industry participants during the investigation or inquiry.
Finally, the interference is necessary to ensure a robust
investigation or inquiry into maintaining the integrity in
racing.
Powers to compel by the VRT
This right is also engaged in relation to the powers of the
VRT as a new single quasi-judicial tribunal. Section 50S(1) of
the Bill provides that the VRT may compel a person to
produce a document or attend a hearing to give evidence by
way of a written notice. Section 50ZG of the Bill proposes to
make it an offence to, without reasonable excuse, fail to
comply with the notice. While this provision engages the right
to privacy, it does so in a manner that is neither arbitrary nor
unlawful. The provision is clearly set out and provides scope
for persons not to comply on the basis of a reasonable excuse.
In relation to information and documentation it offers
protection from criminal proceedings to persons under
section 50ZJ(2) of the Bill.
Further, the provisions are key to the effective operation of
the VRT in performing its functions set out in section 50C of
the Bill and clearly set out the manner and circumstances in
which the VRT may exercise these powers.
Information sharing arrangements
The right to privacy is engaged in relation to the information
sharing arrangements proposed in section 95H(1)(h),
95N(1)(b), 95N(2) and 95O of the Bill. The VRIB is
responsible for referring complaints to the RIC for
investigation and liaising with the RIC and external agencies
in relation to integrity matters. The functions are proposed to
foster collaboration and remove overlap with respect to
investigations and enforcement functions.
In receiving personal information in the course of its duties
the VRIB may interfere with a person’s right to privacy and
reputation. However, in each instance, the personal
information which may be shared is limited to information
relating to an integrity matter.
Further, the persons impacted by this provision have a limited
expectation of privacy in a regulated industry and these
functions are necessary to ensure robust operation of the
Victorian racing industry’s integrity framework.

Firstly, clause 30(3) of the Bill introduces the function of the
GRV Board to determine whether an individual is a fit and
proper person to participate in greyhound racing. The fit and
proper person test is intended to assist the GRV Board to
robustly regulate the licensing and registration of those
participating in greyhound racing.
In assessing the suitability of persons to participate in the
greyhound racing industry GRV may receive personal
information regarding, but not limited to, financial status,
employment history or criminal history. The proposed
function is limited in application to those seeking to
participate in the greyhound racing industry. The test will
assist in good governance by regulating persons seeking to
participate in the greyhound racing industry. As such, it is
submitted that the interference is justified in a democratic
society.
Secondly, the right to privacy is engaged in respect to the
powers of members of the GRV Board or an authorised
officer, to enter and access premises. Clause 32 of the Bill
provides for a broad range of powers to inspect, make copies,
take photographs or audio recordings, take or keep samples
and mark or tag a greyhound. In exercising these powers,
GRV may gather personal information in relation to a
persons’ privacy or correspondence in accessing, inspecting
and/or taking samples or copies on premises.
It is noted that the provisions relate only to premises
associated with greyhounds as specified in clause 32(1) of the
Bill and reflects pre-existing powers already exercised by the
GRV Board through a voluntary contractual agreement with
greyhound racing industry participants. As such individuals
will have consented to this degree of interference.
Further, the powers can only be exercised for the purposes of
determining compliance with the Racing Act and the rules
administered by the GRV Board. As such, it is submitted that
the interference is justified in a democratic society.
Right to reputation (s 13)
A person has the right not to have his or her privacy, family,
home or correspondence unlawfully or arbitrarily interfered
with; and not to have his or her reputation unlawfully
attacked.
Removal of members by Governor in Council, on
recommendation of the Minister
The right to reputation is engaged in relation to the power of
the Governor in Council, on recommendation of the Minister,
to remove members of the VRT and VRIB. Section 50F(2) of
the Bill provides that the Governor in Council, on
recommendation of the Minister, is responsible for the
removal of VRT members. Further, section 95K(3) of the Bill
provides that the Governor in Council, on recommendation of
the Minister, may remove a member from the office of VRIB.
These provisions engage the right to reputation as the removal
may affect a member’s reputation. However, the provisions
regarding the removal of members of the VRT or VRIB are
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justified to ensure that the VRT and VRIB are independent
and free of any conflict of interest. Accordingly, any such
interference to the right to reputation in the Bill is neither
arbitrary nor unlawful. The potential interference with
reputation is limited to the circumstances outlined in
section 95K(1) of the Bill. These restrictions are necessary to
ensure that functions can be performed free from any
perception of bias or conflict of interest and to ensure good
governance led by members of appropriate expertise. As
such, the interference justified in a democratic society.
Taking part in public life (s 18)
Section 18(1) of the Charter provides that every person in
Victoria has the right, and is to have the opportunity, without
discrimination, to participate in the conduct of public affairs,
directly or through freely chosen representatives.
This right is engaged in relation to the eligibility requirements
for appointment to VRIB and the VRT. Section 50D of the
Bill provides criteria for appointment to the VRT, and at
section 95I for the appointment to the VRIB. The criteria and
exclusions are clearly set out in the Bill. These provisions
may be perceived as interfering with a person’s right to have
access, on general terms of equality, to the Victorian public
service and public office to the extent that they restrict who
can be appointed based on defined criteria.
However, these criteria ensure appointment of members is
based on principles of merit, and facilitate effective
governance practices. The criteria and exclusions ensure
appointment of members is merit based and hold members
accountable to facilitate good governance. Therefore, to the
extent that these provisions impose a restriction on a person’s
right to take part in public life, they are a reasonable limitation
that can be justified in a democratic society.
Freedom of movement (s 12) and freedom of expression
(s 15)
Section 12 of the Charter provides that every person lawfully
within Victoria has the right to move freely within Victoria
and to enter and leave it and has the freedom to choose where
to live.
Section 15(1) of the Charter provides that every person has
the right to hold an opinion without interference.
Section 15(2) of the Charter provides that every person has
the right to freedom of expression which includes the freedom
to seek, receive and impart information and ideas of all kinds,
whether within or outside Victoria and whether orally; or in
writing; or in print; or by way of art; or in another medium
chosen by him or her.
The right to freedom of movement and the right to freedom of
expression are engaged by the VRT’s powers to compel
persons by written notice to produce a document or a thing,
give evidence or attend a hearing to give evidence or produce
a document or both.
However, any limitation on the rights is reasonable and
justified because the provisions equip the VRT to perform its
functions and promote the robust operation of the Victorian
racing industry’s integrity framework. The criteria for
exercising the power is clearly set out, and is limited to
evidence or a document “material to the subject matter of the
hearing”.
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Further, the provision provides a safeguard to persons with a
reasonable excuse not to comply with the written notice.
Property rights (s 20)
Section 20 of the Charter provides that a person must not be
deprived of his or her property other than in accordance
with law.
This right may be engaged in relation to the GRV Board’s
regulatory reforms, particularly the powers of inspection
provided for in clause 33 of the Bill. In exercising its powers,
members of GRV Board may take samples from any
greyhound or anything at a premises associated with
greyhounds as specified in clause 32(1) of the Bill.
Currently, greyhound racing industry participants consent to
the GRV Board’s powers of inspection as a condition of their
participation in the greyhound racing industry. These
provisions codify in statute the powers in the interest of
clarity and certainty. Although the powers interfere with a
person’s property rights, the interference is limited to a
specific class of persons and clearly set out the circumstances
in which the powers may be exercised.
Further, the interference is necessary for the function of GRV
Board to investigate or inquire into compliance with the
Racing Act or the rules administered by the GRV Board. As
such, the deprivation is lawful as any deprivation of property
occurs in accordance with clear, transparent and precise
criteria and is not oppressive or capricious.
The eligibility requirements for appointment to VRIB or the
VRT may also impact this right. Section 95I(5), 95J and
95K(1) of the Bill proposes eligibility requirements for the
appointment of VRIB members, including ineligibility if the
person has/or obtains a proprietary interest in a racehorse or
greyhound. Section 50D and 50F propose a similar criteria in
relation to persons seeking eligibility for appointment as a
member of VRT.
It is submitted that this limitation is necessary to mitigate any
commercial conflict of interests that may undermine the
independence and impartiality of the Victorian racing
industry’s integrity framework.
Fair hearing (s 24)
Section 24(1) of the Charter provides that a person charged
with a criminal offence or a party to a civil proceeding has the
right to have the charge or proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing.
Rights of appeal process to Victorian Civil and
Administrative Tribunal (VCAT)
The right to a fair hearing is engaged in relation to the
proposed amendment to the rights of appeal to VCAT.
Clause 23 of the Bill limits the right of appeal to VCAT from
decisions by the VRT in relation to a penalty. In effect, the
Bill proposes to repeal the right to a merits review of a
decision made by the VRT set out in section 83OH of the
Racing Act. Narrowing the rights of appeal to VCAT is
proposed for the purposes of ensuring that matters are heard
by a specialised racing tribunal equipped with robust powers.
While this may limit a person’s right to a fair hearing, the
limitation is mitigated by amendments which ensure that the
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VRT is a robust and independent tribunal pursuant to
section 50C of the Bill.
To facilitate the independent and impartial exercise of VRT’s
functions, clause 50D to 50J of the Bill provides that the
Governor in Council, on recommendation of the Minister, is
responsible for the appointment and removal of VRT
members. Clause 50D of the Bill sets out those persons who
are eligible and not eligible for appointment as a member of
the VRT.
The criteria ensure that functions can be performed free from
any perception of bias or conflict of interest. To ensure a
robust hearing, section 50Q of the Bill equips the VRT with a
number of powers to hear evidence from a broad range of
persons. Section 50R and 50S of the Bill sets out that the
VRT may request assistance of qualified experts or compel
persons to provide documents or attend a hearing and give
evidence or documents, or both.
Further, section 50ZG and 50ZH of the Bill establishes
offences in relation to those persons who, without reasonable
excuse, fail to either comply with a summons to appear, fail to
take an oath or make an affirmation or answer questions. It is
therefore submitted that in this context, limiting the rights of
appeal to VCAT is reasonable and justified taking into
account the factors at section 7(2) of the Charter.
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hearings. This falls within the internal limitation of the right
which provides that “a court or tribunal may exclude
members of media organisations or other persons of the
general public from all or part of a hearing if permitted to do
so by a law other than this Charter”.
Immunity
Section 37BI and clause 7 of the Bill provide the RIC with a
statutory immunity from civil liability. Further, section 50ZB
of the Bill provides a similar statutory immunity for the VRT.
These provisions provide a statutory immunity and restricts
causes of actions being brought against the RIC or the VRT.
These immunities interfere with a person’s right to a fair
hearing as it restricts a right to pursue a legal course
specifically in relation to the RIC or VRT.
In relation to RIC, this potential impact is offset by clause 7 of
the Bill which provides that persons may seek redress against
the State in relation to the RIC. In doing so, the effect of the
statutory immunity on this right is mitigated.
No such provision exists for the VRT. The limitation of the
statutory immunity in relating to VRT confines claims that
might otherwise have existed under statute or general law. As
such, it affects the substantive content of legal rights which
may otherwise exist in limited circumstances rather than limit
a person’s access to the court to determining existing rights.

Rules of Evidence and the VRT
Section 50Q(1)(j) of the Bill provides that the VRT is not
bound by the rules of evidence or any practices or procedures
applicable to courts of record, except to the extent that it
adopts those rules, practices or procedures. Further,
section 50Q(1)(l) of the Bill sets out that proceedings must be
conducted expeditiously and with as little formality and
technicality as is reasonably possible.
Hearing matters “with little formality and technicality”
ensures that parties comprehend what is occurring and may
present meaningful arguments to the VRT. Further, hearing
matters “expeditiously” ensures resolutions of matters in
dispute without unreasonable delay and expense.
However these functions may give rise to proceedings being
conducted unfairly, for example, admissibility of evidence or
seeking adjournments. As such, the VRT may interfere with a
person’s right to a fair hearing.
To mitigate the risk, section 50Q(1)(h) of the Bill prescribes
that in conducting a hearing, the VRT must act fairly and
according to the substantial merits of the matter that is the
subject of the hearing. Further, the requirement for hearings to
be held expeditiously and with as little formality and
technicality is consistent with other comparable tribunals,
such as section 98 of the Victorian Civil and Administrative
Tribunal Act 1998 and section 33(1)(b) of the Administrative
Appeals Tribunal Act 1975. As such these are reasonable
limitations that can be justified in a democratic society.
Public Hearings by the VRT
Section 50Q(1)(e) of the Bill provides that the VRT may
conduct a hearing in private. This provision may limit a
person’s right to a public hearing (emphasis added).
However, the VRT may only conduct private hearings in
limited circumstances. Further, the provision operates as an
exception to the usual practice of the VRT to conduct public

However, the provision reflects an immunity afforded to
judges and is appropriate as the absence of an immunity may
undermine the function of the member who would operate
under a fear of liability. For these reasons, the interference is
justified in a democratic society as the provisions promote the
VRT as a robust and independent tribunal.
Rights in criminal proceedings (s 25)
Section 25(2)(k) of the Charter provides that a person who
has been charged with a criminal offence has the right not to
be compelled to testify against themselves or to confess guilt.
It also applies to protect a charged person against the
admission in subsequent criminal proceedings of
incriminatory material obtained under compulsion, regardless
of whether the information was obtained prior to or
subsequent to the charge being laid.
Self-incrimination not a ‘reasonable excuse’
This right is impacted by a number of provisions in the Bill.
Clause 32 of the Bill provides that the GRV Board may enter
and inspect premises for the purposes of compliance with the
Racing Act or rules administered by the GRV Board. Further,
the Bill provides the VRT with powers to obtain information
from third parties and compel persons to appear. Finally,
clause 3(2) of the Bill extends the power of the RIC to persons
who at the time of an investigation or inquiry was a class of
persons identified in section 37BA(2) of the Racing Act.
A person who, without reasonable excuse, fails to comply
with a written notice issued by the VRT may, pursuant to
section 50ZG of the Bill, be fined a maximum of 60 penalty
units or imprisoned for not more than 6 months, or both.
Section 50ZJ of the Bill provides that privilege against
self-incrimination does not constitute a reasonable excuse to
refuse or fail to give information or a document to the VRT.
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Although these provision may interfere with a person’s rights
in criminal proceedings, the Bill provides an information and
document use immunity to such persons. Section 50ZJ(2) of
the Bill provides immunity from criminal proceedings in
relation to information or documents that “might tend to
incriminate the person”. As such, the effect of the interference
is mitigated by the immunity.
Therefore, to the extent that these provisions are seen to
impose a restriction on a person’s rights in criminal
proceedings, they are reasonable limitations that can be
justified in a democratic society.
Conclusion
It is submitted that on balance the Bill is compatible with the
Charter because, to the extent that any provisions of the bill
limit human rights, those provisions are justified in a
democratic society.
The Hon. Gayle Tierney, MP
Minister for Corrections

Second reading
Ms MIKAKOS (Minister for Families and
Children) (20:35) — I move:
That the second-reading speech be incorporated into
Hansard.

In doing so, I wish to advise the house that to facilitate
the passage of the bill a number of house amendments
were passed in the other place. The house amendments
amend new section 50R(1) to clarify that the secretary
may following consultation with the chairperson
appoint a qualified expert or a panel of qualified experts
to assist the Victorian Racing Tribunal; amend new
section 95H(1)(l) to make it clear that the power of
direction of the Victorian Racing Integrity Board is
limited to integrity matters; and address minor technical
errors in new section 50W(2) and new section 75(ace)
as identified by Racing Victoria and Greyhound Racing
Victoria.
Motion agreed to.
Ms MIKAKOS (Minister for Families and
Children) (20:36) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The Government is committed to ensuring that Victorian
racing has an integrity and disciplinary system that is
rigorous, independent and impartial.
The Victorian racing industry (VRI) contributes more than
$2.8b annually to the Victorian economy and employs over
29 000 people.

3409

The ongoing success and sustainability of the industry is
dependent on Victorians having absolute confidence in the
integrity, governance and administration of racing.
In June 2015, the Government engaged Mr Paul Bittar to
conduct an independent review of the integrity structures
within the VRI with a focus on the controlling bodies of the
three racing codes, Racing Victoria (RV), Harness Racing
Victoria (HRV) and Greyhound Racing Victoria (GRV).
The purpose of the review was to consult with the industry
and develop a set of recommendations to enhance
collaboration between the codes, to provide greater
transparency of integrity functions and to consider the
separation of integrity functions from commercial operations.
The Review of the Integrity Structures of the Victorian Racing
Industry (Bittar Review) recommended the establishment of a
new body, the Victorian Racing Integrity Unit (VRIU), to
deliver integrity services for all three codes of racing.
The Review also found that the VCAT system is not well
suited to deal with the demands of the racing codes due to a
lack of racing expertise within that system and issues of
timeliness and cost to participants.
Mr Bittar recommended restructuring the appeals and
disciplinary process to establish a single tri-code Racing
Appeals and Disciplinary Board (RADB) to replace the three
existing code specific RADBs. The Review also
recommended removing the right of appeal from RADB
decisions to VCAT.
The Government provided in principle support for the
recommendations, subject to further consultation with the
industry including controlling bodies and participants.
The consultation process highlighted numerous advantages
with allowing the various code controlling bodies to continue
to be responsible for the day to day delivery of their integrity
functions.
The codes argued, and the Government has accepted, that it is
appropriate for them to retain responsibility for reviewing and
enforcing the rules of racing. It is also accepted that they are
responsible for licensing policies.
However, the Government recognises that a greater degree of
independent oversight is required, in an open and transparent
manner, to ensure accountability for the delivery of integrity
in racing.
While the day to day delivery of racing integrity will remain
the responsibility of the controlling bodies, this Bill will
establish a new independent body, the Victorian Racing
Integrity Board (VRIB). The VRIB will oversee the delivery
of integrity functions by the controlling bodies and ensure the
highest standards are applied.
The Bill will also establish a new and fully independent
tri-code Victorian Racing Tribunal (VRT). There will be no
right of appeal to VCAT for a merits review or on a point of
law from rulings of the VRT. A limited right of appeal to
VCAT on rulings related to penalty and occupational
licensing decisions will be retained. Appeals on questions of
law will be heard by the Supreme Court.
The Bill will also clarify the powers of the Racing Integrity
Commissioner (RIC) in conducting an inquiry or
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investigation. The RIC will have the power to require persons
who were within the purview of its regulatory scheme at the
time the conduct under investigation occurred to appear or
produce documents or things.
This will ensure that racing industry participants cannot
frustrate investigations or avoid sanctions by relinquishing
their licences so as to avoid questions from the RIC.
The RIC will also be given a new statutory immunity from
civil liability in the performance of its statutory functions.
The Bill also clarifies the powers and functions of the GRV
Board with regard to the licensing and regulation of industry
participants, greyhounds, and racing clubs. This includes
providing for the application of a “fit and proper person” test
for persons seeking to participate in the greyhound racing
industry, and clarification of GRV’s power to penalise
participants for breaches of its rules.
The Bill also provides for the addition of two members to the
GRV Board.
Finally, the Bill will make a number of other amendments
relating to the administrative functions and powers of GRV,
including providing an explicit power of delegation from the
Board to the Chief Executive.
Establishment of the Victorian Racing Integrity Board
(VRIB)
Since the Bittar Review was completed, significant changes
have been made by the Government to strengthen the
governance arrangements of RV, GRV and HRV.
These include substantial changes to the board arrangements
for each of the organisations to reflect best practice
appointment processes and ensure an appropriate balance of
skills and expertise.
In addition, the codes identified a number of structural,
transitional, commercial and integrity related risks with
removing responsibility for the employment of integrity staff
from the controlling bodies.
The VRIB will undertake a number of functions that will
deliver on the intent of the Bittar recommendation to separate
the integrity and commercial policy arms of racing, with
significantly less risk for the industry.
The powers and functions of the VRIB will complement
those of the controlling bodies, racing stewards and the RIC.
The Government has a clear expectation that the VRIB will
build and maintain strong relationships with the boards of
controlling bodies.
The RIC will retain responsibility for the investigation of
matters referred to it by a controlling body or the Minister.
This will be supplemented by an additional power to enable
the RIC to investigate matters referred to its office by
the VRIB.
Each controlling body will be required to submit an annual
integrity plan for endorsement by the VRIB. That process will
include the power to review and provide recommendations to
the controlling bodies related to integrity resourcing and
budgets. This will ensure that commercial considerations of
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the controlling bodies do not unduly influence their delivery
of integrity services.
The VRIB will oversee the relationship between RV, HRV
and GRV and their integrity staff.
The VRIB will have the power to consider and provide
direction to a controlling body about any form of disciplinary
action the controlling body proposes to take against a senior
member of its integrity department in relation to an internal
integrity matter.
This will ensure that senior integrity staff within controlling
bodies are free of undue influence from other senior managers
or Board members in carrying out integrity related duties.
The Bill provides that the VRIB may receive complaints
relating to integrity from a board member or employee of a
controlling body. To minimise the potential for any overlap
with the activities of the RIC, the Bill specifies that the VRIB
must consult with the RIC to determine which body should
undertake an investigation if required.
The VRIB may review and make recommendations on the
integrity and licensing policies and procedures of the
controlling bodies. The VRIB may also review and make
recommendations in respect of proposed changes to the rules
of racing, as they relate to integrity, of the controlling bodies.
The VRIB will be comprised of between seven and nine
members appointed by the Governor in Council on the
recommendation of the Minister for Racing. The VRIB
Chairperson will be required to be an Australian lawyer of 7
years standing.
There will be three Deputy Chairpersons, each having
responsibility for one of the three racing codes. The Deputy
Chairpersons for each racing code will be appointed on the
basis of particular skill, knowledge or experience in relation
to that code but must be completely independent of the code
controlling body.
Eligibility criteria for appointment to the VRIB are set out in
the Bill, and are designed to safeguard the VRIB’s
independence. They preclude members from holding any
office with a controlling body or racing club and from holding
a proprietary interest in a racehorse or racing greyhound.
The VRIB will be supported by the Department of Justice and
Regulation on a cost neutral basis. The Bill specifies that the
department may recover the costs associated with the
operations of the VRIB from the controlling bodies.
Costs will be split across the three controlling bodies on a
basis that will be determined by the Minister from time to
time. Costs will initially be recovered on a 50/25/25 basis
from RV, GRV and HRV respectively.
The VRIB will significantly enhance the VRI’s integrity
framework and help to ensure racing integrity in Victoria is
subject to an independent and transparent system of checks
and balances.
Establishment of the Victorian Racing Tribunal (VRT)
The VRI currently operates a four stage disciplinary and
appeals process.
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The integrity officials of each controlling body and the
stipendiary stewards have responsibility for the day to day
enforcement of the rules of racing. They have the power to
lay charges against industry participants and to hear and
determine penalty in relation to offences that are not classified
under the rules as serious offences.
The stewards are also responsible for investigating and
prosecuting participants on charges relating to specified
serious offences.
Each controlling body has a Racing Appeals and Disciplinary
Board (RADB). The RADBs for harness and greyhound
racing are constituted under the Act while the RADB for
thoroughbred racing is provided for under Racing Victoria’s
rules of racing.
The relevant RADBs are responsible for hearing appeals
against decisions of the stewards in relation to non-serious
offences, and to hear and determine charges in relation to
serious offences in the first instance.
Appeals from decisions of the RADBs are heard by VCAT.
Appeals to VCAT proceed on a merits review basis as
required by the VCAT Act. Under the current system,
decisions of VCAT are appealable to the courts on points
of law.
There is a perception in the industry, particularly from
participants, that the existing RADBs are not properly
independent of the controlling bodies.
Additionally, there are concerns across the industry about the
suitability of VCAT to hear racing appeals, especially on a
merits review basis.
This Bill sets out a new framework that will both strengthen
and simplify the appeals and disciplinary structure of the
Victorian racing industry.
The Bill abolishes the existing RADBs and replaces them
with the Victorian Racing Tribunal (VRT).
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of the 15 VRT members will be required to be lawyers of at
least seven years standing.
The VRT will be a quasi-judicial body that will be completely
independent of the controlling bodies of the racing codes. Its
members will be appointed by the Governor in Council on the
recommendation of the Minister for Racing and cannot hold
any office of a controlling body or racing club or have a
proprietary interest in a racehorse or racing greyhound.
The VRT will be able to hear a matter wholly, or in part, with
the assistance of an expert. An expert can provide assistance
on a wide range of matters including, but not limited to, race
analysis, riding or driving matters, veterinary science,
pharmacology or animal welfare.
Experts will be engaged by the Secretary of the Department
or his or her delegate. They will not form a part of the VRT
panel hearing a matter or participate in decision making.
The Bill also addresses key industry criticisms that the current
RADBs lack the powers needed to ensure the appearance of
procedural fairness and natural justice.
The new VRT will therefore have similar evidentiary powers
to those available to VCAT. They include powers of
discovery and the ability to serve a notice requiring a person
to attend or a notice requiring the production of documents in
relation to a hearing of the VRT.
The VRT will be able to require evidence to be given on oath
or affirmation and establishes an offence for refusing to be
sworn in or answer a question without reasonable excuse.
The Bill establishes offences and penalties in relation to a
failure to comply with a notice to attend or to produce
documents, making false or misleading statements, and
contempt.
There is widespread support within the industry for the
reforms and the new VRT.
Racing Integrity Commissioner — Board of Inquiry Powers

The VRT will have jurisdiction in the first instance with
regard to all matters involving serious offences under the
rules of racing of the respective racing codes. It will also have
jurisdiction to hear appeals from decisions of stewards in
relation to other offences.
There will be no right of appeal from the VRT to VCAT
except against penalty or a decision in relation to occupational
licensing. Affected parties will retain their right to seek a
review of a decision on a question of law from the courts.
The Bill provides for a VRT of not less than 15 members of
which one is to be appointed as Chairperson and three as
Deputy Chairpersons.
The Deputy Chairpersons will each have responsibility for
tribunal matters in relation to one of the three racing codes.
The Deputy Chairpersons for each racing code will be
appointed on the basis of particular skill, knowledge or
experience in relation to that code but must be completely
independent of the code controlling body.
The Bill specifies that the Chairperson and Deputy
Chairpersons must be serving or former judicial officers. This
will provide greater legal and procedural rigour. The majority

The office of the Racing Integrity Commissioner (RIC) was
established in 2010 to provide independent oversight of
integrity issues within the Victorian racing industry.
On 29 January 2014, amendments to the Act came into force
conferring on the RIC the powers, privileges and
responsibilities of a Board of Inquiry.
The RIC has the power to compel certain classes of persons to
attend hearings and/or produce documents, as well as
examine those persons under oath or affirmation.
The classes of persons subject to the RIC’s Board of Inquiry
powers are set out in the Act and include licensed or
registered industry participants, board members or employees
of code controlling bodies, and board members or employees
of racing clubs.
However, the RIC cannot exercise his powers in relation to
persons who have previously been subject to his powers but
no longer fall within the classes of specified persons as they
have been disqualified, or left the industry.
During the Live Baiting Inquiry this limited the RIC’s ability
to interview former participants that may have had relevant
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information but no longer fell within the classes of persons
specified in the Act.
This Bill will extend the RIC’s Board of Inquiry powers to
close that loophole and enable the RIC to interview persons
who fell within the specified classes at the time the conduct
under investigation occurred.
This will prevent persons from avoiding answering questions
or producing documents by, for example, relinquishing their
licence as a participant or resigning from a position.
Racing Integrity Commissioner — Statutory Immunity
The RIC is not currently afforded immunity from civil
liability under the Act. It is a necessary function of the RIC’s
role to publish reports and recommendations following the
exercise of his or her powers of inquiry or investigation. As
such the RIC is at increased risk or certain actions, such as
defamation.
Statutory immunity from certain actions is therefore required
in order to ensure the RIC can perform his or her statutory
functions in a robust manner and ensure consistency with the
protections provided to other statutory office holders who
have a complaint handling or integrity function.
Greyhound Racing Victoria (GRV)
The Victorian greyhound racing industry contributes
approximately $408.6m annually to the Victorian economy
and supports almost 3000 full time equivalent jobs,
predominantly in regional Victoria.
GRV is a statutory body established pursuant to section 69(1)
of the Act. Section 75 of the Act sets out the functions of the
GRV Board including the control and promotion of the sport
of greyhound racing, conduct of greyhound races, and the
registration of greyhounds for racing or breeding.
This Bill will provide clarity and certainty for GRV in the
exercise of its power to licence and register greyhound racing
industry participants, including its power to suspend, cancel
or impose conditions on licences and registrations.
The Bill clarifies the powers of the GRV Board making it
clear that it has the power to apply a fit and proper person test
and to impose conditions on a licence or registration of
greyhounds and greyhound racing industry participants.
It expands the power of entry of the GRV Board and
authorised officers to include premises where greyhounds are
kept, whelped, reared, educated, trained, trialled or raced.
This will ensure that GRV has the power to inspect premises
used by participants that are involved in the management of a
greyhound throughout its lifecycle.
The Bill also expands the activities that can be undertaken by
the GRV Board or an authorised officer of the Board during
an inspection.
Under the new provisions authorised officers will be able to
take photographs including audio, video and digital
recordings. The Bill also clarifies that they can take and keep
a sample from a greyhound or other thing located on the
premises, and mark, tag or otherwise identify a greyhound.
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There are also a number of regulatory powers currently
available to the GRV Board under the Act that will be made
explicitly open to GRV stewards. This is critical given the
vital role the stewards play in the day to day enforcement of
the rules of racing.
Finally, the Bill will allow for certain GRV Board functions
to be delegated to the Chief Executive Officer ensuring the
efficient and timely performance of GRV’s regulatory
functions.
This includes functions such as the employment of staff,
development of consultation guidelines, the registration of
greyhounds and the licensing and registration of participants.
Conclusion
These amendments will deliver significant enhancements to
the integrity and disciplinary structures of the Victorian racing
industry, ensuring greater independence and transparency in
the oversight of industry participants and those charged with
regulating them.
The reforms will ensure that Victorian racing is conducted
under the highest possible standards of integrity, that
participants can compete on a level playing field, and that the
Victorian public can have total confidence that every possible
safeguard is in place against those who would seek to corrupt
racing in this State.
I commend the Bill to the house.

Mr Ondarchie — On a point of order, Acting
President, the house amendments that the minister
referred to, are they already incorporated into the
document that we have before us? I do not seem to
have those house amendments here.
Ms MIKAKOS — I can advise the member that the
answer is yes.
Debate adjourned on motion of Mr ONDARCHIE
(Northern Metropolitan).
Debate adjourned until Thursday, 2 August.

VICTORIAN INDUSTRY PARTICIPATION
POLICY (LOCAL JOBS FIRST)
AMENDMENT BILL 2018
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms MIKAKOS
(Minister for Families and Children); by leave,
ordered to be read second time forthwith.
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Statement of compatibility
Ms MIKAKOS (Minister for Families and
Children) tabled following statement in accordance
with Charter of Human Rights and Responsibilities
Act 2006:
In accordance with section 28 of the Charter of Human
Rights and Responsibilities Act 2006 (the Charter), I make
this Statement of Compatibility with respect to the Victorian
Industry Participation Policy (Local Jobs First) Amendment
Bill 2018 (the Bill).
In my opinion, the Bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
Charter. I base my opinion on the reasons outlined in this
statement.
Overview
The purposes of the Bill are to: establish the office of a Local
Jobs First Commissioner; provide for the development and
implementation of a Local Jobs First Policy (the Policy);
provide for compliance with and enforcement of the Policy;
and require reports to Parliament on the implementation of,
and compliance with, the Policy. The Bill does this by
making relevant amendments to the Victorian Industry
Participation Policy Act 2003 (renamed the Local Jobs First
Act 2003) (the Act).
These amendments primarily apply to corporations, rather
than individuals. However, to the extent that they may apply
to individual persons, I discuss the relevant human rights
issues below.
Human Rights Issues
Right to privacy and freedom of expression
Section 13(a) of the Charter provides that a person has the
right not to have their privacy, family, home or
correspondence unlawfully or arbitrarily interfered with. An
interference with privacy will not be ‘unlawful’ where it is
permitted by a law which is precise and appropriately
circumscribed. Interferences with privacy will not be
‘arbitrary’ provided they are reasonable in the particular
circumstances, and just and proportionate to the legitimate
end they seek to achieve. Section 13(b) of the Charter further
provides that a person has the right not to have their
reputation unlawfully attacked.
Section 15 of the Charter protects a person’s right to freedom
of expression, which has been interpreted to include a right
not to impart information.
A number of provisions in the Bill are relevant to the right to
privacy; however, for the reasons set out below, in my view
none of these provisions amount to a limitation on the right as
protected by the Charter. Some of these provisions are also
relevant to the right to freedom of expression; however, to the
extent that these provisions may amount to a limitation on this
right, I consider any such limitation to be reasonable and
justified in all the circumstances.
Requirements to provide information
Clause 18 of the Bill inserts new Part 4 into the Act, within
which new section 24 provides that the Commissioner may
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require a person, by written notice (Information Notice) to
provide the Commissioner with specified information and
documents if the Commissioner believes on reasonable
grounds that the person has information or documents that are
relevant to the operation of the Policy or a local industry
development plan submitted by the person. New section 26
provides that the Commissioner may issue a notice to comply
(Compliance Notice) for failure to comply with an
Information Notice. Failure to comply with a Compliance
Notice attracts various potential consequences, which are
discussed separately below.
While statutory compulsion of information may in some
circumstances interfere with the right to privacy, in my view
the requirement to comply with an Information Notice does
not amount to a limit on this right as protected by the Charter.
First, it is unlikely that the information required will be of a
personal nature.
Second, the requirement only applies to information of
relevance to the operation of the Policy or a plan submitted by
the person, and a person is only obliged to comply to the
extent that they are capable (new section 24(4)). It is vital that
the Commissioner be empowered to require such information
in order to monitor the operation of and compliance with the
Policy and relevant plans, which is crucial to the integrity and
success of the Policy and the public objectives it seeks to
achieve (which are fundamentally about improving local
economic and jobs growth).
Third, as the Policy relates only to persons involved in
government contracts and high value construction projects,
the power to require information of relevance to the Policy
ought to be expected by those participating in relevant
projects, is necessarily confined, and serves a proper purpose.
I therefore consider any interference with the right to privacy
to be lawful and not arbitrary.
For these same reasons, I consider any limitation on the right
to freedom of expression occasioned by these provisions to be
reasonable and justified and therefore compatible with
section 15 of the Charter. The provisions compelling the
provision of information and documents are necessary to
enable appropriate oversight and monitoring of compliance
with the Policy and are proportionate to that objective.
Information sharing and publication
New section 23 of the Act, inserted by clause 18, provides
that the Commissioner may require an agency to conduct an
audit in relation to compliance by a person with a local
industry development plan submitted by that person, and
provide to the Commissioner a report on the audit.
New section 28(3)(b) of the Act provides that if the
Commissioner determines that a person has failed to comply
with an Information Notice, or has contravened the Policy or
a local industry development plan, the Commissioner may,
amongst other things, advise the Minister and relevant agency
of the person’s name and the details of the conduct. Clause 17
of the Bill inserts new section 10(2A) into the Act to provide
that the Minister must include this information in the
Minister’s annual reports to Parliament about the
implementation of the Policy.
Clauses 17 and 18 of the Bill therefore permit the sharing and,
in some cases, publication of individual details in a manner
that may interfere with personal privacy and reputation.
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However, the circumstances in which this is permitted are
sufficiently clear, prescribed and proportionate to their
objectives such that any interference will be lawful and not
arbitrary.

way of Adverse Publicity Notices as it serves the purposes of
promoting accountability and transparency as to
non-compliance with requirements that reflect important
public policy.

The provisions requiring agencies to conduct and report on
relevant persons’ compliance with local industry development
plans is crucial to the Commissioner’s monitoring and
enforcement functions. Further, the provisions enabling the
Commissioner to advise the Minister and relevant agencies of
non-compliance are only enlivened in circumstances where
the Commissioner has issued a Compliance Notice which has
either not been responded to within the specified 14 days, or
has been responded to but not complied with subsequent to
confirmation of the Notice by the Commissioner, and the
Commissioner has then determined that the person has failed
to comply with an Information Notice, or has contravened the
Policy or a local industry development plan.

Finally, I again note that these provisions will primarily apply
to corporations, rather than individuals, and that any
individuals who are effected by the provisions will have
voluntarily chosen to tender for and enter into contracts to
which these obligations and consequences for non-compliance
apply. Any expectations as to privacy and reputation in this
context must therefore be considered minimal.

In my view, it is appropriate that the Commissioner has the
power to provide the details of relevant persons and their
conduct to the Minister in these circumstances, and for the
Minister to table such information in Parliament. This serves
the purpose of promoting accountability for persons who
choose to contract with government agencies, and
transparency as to non-compliance. In circumstances where
there is much public interest in local economic growth and
job creation, accountability and transparency in this space
is crucial.
Adverse Publicity Notices
New section 28(3)(a) of the Act, inserted by clause 18 of the
Bill, provides that if the Commissioner determines that a
person has failed to comply with an Information Notice, or
has contravened the Policy or a local industry development
plan, the Commissioner may, amongst other things,
recommend the Minister issue an Adverse Publicity Notice,
naming the person and setting out the details of their conduct.
New section 28(3) also provides that the Commissioner must
also provide the person with written notice of their
recommendation that the Minister issue an Adverse Publicity
Notice. Section 29(4) provides the person seven days to
respond to the Commissioner’s recommendation.
These provisions may give rise to the identification of
individuals and thereby impact negatively upon the reputation
of those individuals. However, for similar reasons as set out
above with respect to information sharing, I consider that any
interference with the right to privacy and reputation resulting
from these provisions will be neither unlawful nor arbitrary.
The Bill clearly sets out the circumstances in which the
provisions may operate. An Adverse Publicity Notice will not
be issued lightly. As set out above, these provisions are only
enlivened in circumstances where the Minister is satisfied of a
failure to comply or has been advised by the Commissioner,
who has issued a Compliance Notice which has either not
been responded to within the specified period, or has been
responded to but not complied with subsequent to
confirmation of the Notice by the Commissioner, and the
Commissioner has then determined that the person has failed
to comply with an Information Notice, or has contravened the
Policy or a local industry development plan. The person then
has a further seven days’ period to respond to the
Commissioner on their recommendation that an Adverse
Publicity Notice be issued. In my view, it is appropriate that
there is a power to name persons and detail their conduct by

Hon. Jaala Pulford, MP
Minister for Agriculture

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms MIKAKOS (Minister for Families and
Children).
Ms MIKAKOS (Minister for Families and
Children) (20:39) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Since November 2014, our economy has grown by over
300 000 new jobs. Through our infrastructure program alone,
75 000 new jobs will be created. The Government is a major
purchaser of goods and services in Victoria, and we are
committed to using our investments to support local
businesses, create new training opportunities, and create new
local jobs.
Since coming to office, the Government has set minimum
local content requirements on 88 major or strategic projects
with a total value of $55.3 billion, providing opportunities for
hundreds of Victorian businesses and jobs for tens of
thousands of Victorians.
Victoria has the oldest local procurement legislation of any
jurisdiction in Australia. For years, it has helped us secure
industry development outcomes through government
procurement (VIPP Act). However, since coming to
Government, we have made a number of important reforms to
our local content policies. It is time that the legislation was
updated.
Firstly, the Bill proposes that the existing Act be amended and
retitled the Local Jobs First Act 2003. This makes it clear that
maximising local job outcomes and creating new
opportunities for local businesses is a top priority of this
Government. In order to achieve this, the Bill will put our
Local Jobs First — Victorian Industry Participation Policy
and Major Project Skills Guarantee into law.
The Local Jobs First — Victorian Industry Participation
Policy (VIPP) ensures that SMEs are given a full and fair
opportunity to compete for government contracts, while still
achieving value for money.
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The VIPP applies to projects valued at:
$1 million or more in regional Victoria, or
$3 million or more in metropolitan Melbourne or for
state-wide activities.
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Like other Commissioners, the Local Jobs First
Commissioner’s role will represent a balance of advocacy,
engagement, facilitation, and compliance functions.
Key aspects of the role include:
promoting the Local Jobs First Policy;

Under the VIPP, projects valued at $50 million or more or as
otherwise agreed as strategic by government, have minimum
local content requirements and other conditions to maximise
local business and job opportunities.

working with agencies to improve industry access to
current and future government procurement
opportunities;

An example of a project currently underway is the West Gate
Tunnel Project. Overall, the project will use 93 per cent local
content and 92 per cent of the steel will be Australian. The
project is expected to create more than 6000 jobs, including
opportunities for Victorian apprentices, trainees or cadets for
at least 10 per cent of the total estimated labour hours.

engaging with a range of stakeholders with an interest in
local jobs first outcomes;

We are also giving young people the invaluable opportunity
to help shape Victoria’s biggest projects and give them the
skills they need to build their careers.

monitoring, enforcing and reporting on compliance with
the Local Jobs First policy.

Under the MPSG all government construction projects valued
at or over $20 million are now required to use apprentices,
trainees or cadets for at least 10 per cent of the total estimated
labour hours.
Through our MPSG, we have already provided more than
950 opportunities for apprentices, trainees and cadets who
have spent more than 750 000 work hours on construction
sites across our State.
The Moorabbin Oval redevelopment is an example of a
construction project currently underway that has applied both
the MPSG and the VIPP. Since the project commenced
around 20 apprentices and cadets have collectively completed
more than 13 000 labour hours. There is also a commitment
to 91 per cent local content, creating opportunities for local
businesses and supporting jobs for around 170 workers.
The Bill will mandate VIPP local content and MPSG
requirements in legislation.
The Bill will also set minimum local content requirements for
construction, maintenance and services contracts, and will
allow the Minister to maximise the use of local steel and
locally manufactured uniforms and personal protective
equipment on Strategic Projects.
Guidelines will be developed alongside this legislation to
encourage that uniforms and personal protective equipment to
be manufactured according to ethical standards.
These new measures will create new opportunities for local
businesses, promote industry development and create
local jobs.
They will also complement our Governments commitment to
mandate, where possible, the purchase of locally
manufactured uniforms worn by government employees.
The Bill will establish a Local Jobs First Commissioner to
facilitate connections between Victorian businesses and
government project opportunities.
The Commissioner will be appointed and report to the
Minister for Industry and Employment.

advocating for the private sector and local government
to procure goods and services from local industry and to
employ and develop local workers;

The Bill will introduce a compliance and enforcement
framework to ensure that local content and job commitments
are met.
Under this framework, the Commissioner has the power to
request documents and information from contractors and
government agencies, issue a compliance notice and
recommend that the Minister issue and adverse publicity
notices. The Commissioner will also be able to advise
agencies to seek contractual remedies, when required.
The strengthened compliance and enforcement framework in
the Bill will ensure that contractors are held to account to
deliver on their local content and job commitments, ensuring
the best outcomes for local workers and businesses.
This Government believes in putting local jobs first.
Our local content policies are creating local jobs, giving
opportunities for local businesses, and growing our economy.
It’s time we put this commitment into law.
I commend the Bill to the house.

Debate adjourned on motion of Mr ONDARCHIE
(Northern Metropolitan).
Debate adjourned until Thursday, 2 August.

EDUCATION LEGISLATION
AMENDMENT (VICTORIAN INSTITUTE
OF TEACHING, TAFE AND OTHER
MATTERS) BILL 2018
Second reading
Debate resumed from 21 June; motion of
Mr JENNINGS (Special Minister of State).
Ms TIERNEY (Minister for Training and Skills)
(20:40) — I thank members for the contributions that
they made to the house in previous weeks to this
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debate, and I would like to take this opportunity to
address some of the issues raised by members here and
indeed in the other place as well. Most of the issues
raised concern the amendments in this bill that will
align the Victorian Institute of Teaching (VIT)
registration scheme more closely with Victoria’s
working with children check scheme. I remind
members that the intent of the amendments is for the
Victorian Institute of Teaching to consider the same
categories of offences and apply a similar risk
assessment as the working with children check unit.
Under the changes a registered teacher or applicant for
registration who has committed a category A offence or
who has received a negative working with children
check will be ineligible to hold a teaching registration
under the Education and Training Reform Act 2006.
Such an outcome is common sense and accords with
community expectations that children in our schools
and early childhood services are not taught by people
who have been found to be generally unsuitable to
work with children. The robustness of the Victorian
Institute of Teaching decisions on teacher suitability
will be improved by the introduction of a new category
of conduct, category B offences, that carries with it a
presumption against registration as a teacher. In a
similar fashion to Victoria’s working with children
scheme, where a person is charged or found guilty of a
category B offence, such as a drug offence, the VIT
may only grant or continue a teacher’s registration if
satisfied that the person does not pose an unjustifiable
risk of harm to a child. If the person who aspires to be a
teacher has a history of serious violence or drug
offences involving a child or another adult, this bill will
make it harder for that person to be registered as a
teacher, and the Victorian Institute of Teaching must
give proper consideration to the safety and wellbeing of
children who are or would be entrusted into that
teacher’s care.
The government believes that introducing a rebuttable
presumption against registration for category B
offences strikes the right balance between the rights of
the child to be protected from harm and the rights of an
adult to pursue work in their chosen profession, even
after serving a sentence of punishment for quite serious
crimes. Further, the fact that a person already holds a
positive working with children check does not
automatically entitle them to registration as a teacher.
The Victorian Institute of Teaching assessment of
suitability to teach requires that all persons’ character,
reputation or conduct be assessed. The goal is to ensure
that only people with a satisfactory conduct history are
registered for teaching children in a school or early
childhood service.
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In terms of the extent of VCAT’s review and VIT
decisions, several members commented during the
debate on the extent of oversight by VCAT’s decisions
made by the Victorian Institute of Teaching, and I
would like to briefly summarise for members the
approach this bill takes and why. When the Victorian
Institute of Teaching cancels or refuses a teacher
registration on account of category A offences, there is
no right to appeal that decision to VCAT. This
exclusion of right to review is consistent with both the
current Working with Children Act 2005 and the
recommendations made by the Royal Commission into
Institutional Responses to Child Sexual Abuse. It is
already the case in Victoria that a person on the sex
offender register does not have the right to appeal to
VCAT against a negative notice under the Working
with Children Act 2005, except in the case of mistaken
identity.
The royal commission’s Working With Children
Checks Report recommended that administrative
review rights be limited for adverse working with
children check decisions involving serious sexual
offences against a child and murder. These are the
category A offences in Victoria. Accordingly, this bill
is consistent with the royal commission’s
recommendations. Separately, if the Victorian Institute
of Teaching determines to refuse registration or
suspend or cancel a teacher’s registration on account of
a category B offence or category C conduct, then the
teacher will have the right to seek review of that
decision by the Victorian Civil and Administrative
Tribunal.
Now, in terms of the government’s responses to the
Armytage review of VIT, several members remarked
during the debate on the fact that this bill does not
implement fully the government’s response to the
recommendations contained in the recently completed
review of VIT conducted by Penny Armytage and
KPMG. This review made 34 recommendations to
government aimed at improving the governance and the
performance of the Victorian Institute of Teaching and
improving the standards that regulate teacher quality.
The government has accepted in principle all but two of
these recommendations. The recommendations not
accepted by government were the proposals to rename
VIT to Teacher Regulation Victoria and to consider
amalgamating the Victorian Institute of Teaching with
the Victorian Registration and Qualifications Authority.
The government considers the registration and
regulation of teachers and schools to be distinct
functions that should be undertaken by separate
authorities.
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Many of the recommendations accepted by the
government will involve a significant overhaul of the
statutory framework for the Victorian Institute of
Teaching, including the disciplinary system for dealing
with allegations of teacher misconduct or
incompetence. Such an overhaul cannot be rushed. In
this context it is important for members to be aware that
the national teacher registration framework and
standards are currently being reviewed through the
Education Council of the Council of Australian
Governments and the Australian Institute for Teaching
and School Leadership. The government will need to
consider the outcomes of this review, which is currently
underway, before committing to further legislative
changes that affect the Victorian Institute of Teaching
and the way it regulates teachers.
Accordingly, during 2019–20 the Department of
Education and Training will develop for the
government’s consideration options to further amend
part 2.6 of the Education and Training Reform Act
2006 to address the remaining recommendations of the
Armytage review. This will include consideration of the
appropriate role of VCAT in overseeing teacher
registration and disciplinary decisions taken by the
Victorian Institute of Teaching. As previously noted,
we will also be informed by the recommendations of
the Working With Children Checks Report of the Royal
Commission into Institutional Responses to Child
Sexual Abuse.
Separate to reforming the Victorian Institute of
Teaching statutory framework, there are other
recommendations of the Armytage review that call for
changes to the institute’s internal governance practices:
migration to an online teaching registration system and
expanding the institute’s activities to educate teachers
and the community about teacher quality. These
operational changes will also take time to implement
fully and well, although the institute has started to work
on these changes.
As previously noted, a key objective of this bill is to
ensure that the Victorian Institute of Teaching gives
proper consideration to the safety and wellbeing of
children who are or would be entrusted to a teacher’s
care. This is reflected in the amendment to the
institute’s function to make this proper consideration
requirement explicit. This reinforces the government’s
position that the safety and wellbeing of children is as
important as professional teaching competence and the
reputation of the profession. Community expectations
about safety and wellbeing of children are also
important considerations for the Victorian Institute of
Teaching.
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Going to the enabling legislation for merging Box Hill
TAFE with the Centre for Adult Education (CAE), the
Box Hill Institute of TAFE and the Centre for Adult
Education have been for many years in a strategic
partnership to expand opportunities for senior
secondary, vocational and higher education in informal
learning. In 2013 a common governing body was
established to run the Box Hill Institute of TAFE and
the Centre for Adult Education. Since then Box Hill
Institute and the centre have operated as one group
known as the Box Hill Group, despite being separate
legal entities. The board of the Box Hill Institute and
the Centre for Adult Education have asked that the
government formally merge the institute and the centre
so that they can operate more efficiently and reduce
their regulatory burden. Currently there is no
mechanism in the Education and Training Reform Act
2006 to enable TAFE institutes to merge with an adult
education institute. This bill overcomes this barrier and
will enable a merger to occur between Box Hill
Institute and the Centre for Adult Education. There will
be no practical impact on staff and students at Box Hill
or the CAE. This is because the institutes already have
the same corporate leaders and the same employment
arrangements.
Then there is the issue of removing annual general
meeting requirements for TAFEs and adult education
institutes. TAFE institutes have collectively provided
strong feedback to the government that mandatory
annual meetings are not achieving their purpose
because they are extremely poorly attended. Last year
eight TAFEs advised the government they did not have
a single member of the public attend their 2017 annual
meeting. A substantial proportion of TAFEs have never
had a member of the public attend the annual general
meeting since this regulatory requirement was
introduced in 2012.
Having considered this feedback, the government
agrees that the requirement to hold the annual public
meeting and advertise it in local newspapers is
excessive and imposes burdens on TAFE and adult
education institutions that are disproportionate to the
benefits of holding public meetings given the history of
low attendance. The government considers that there
are other means available for institutes and adult
education institutions to inform the public about the
previous year’s activities and to seek public feedback
about proposed activities for the coming year. This
includes public reporting via annual reports and the
general stakeholder management of each institute that is
undertaken, but nothing prohibits TAFEs from having
meetings with the public at any level. Indeed the recent
community engagement at Federation Training is an
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example of a TAFE undertaking much more effective
community consultation outside an annual meeting
with specifically convened and targeted events for the
community to attend.
So I believe, in terms of the contributions that have
been made here and in the other place, that I have
covered off on most, if not all, of the issues raised, and I
now look forward to going into the committee stage to
answer further questions.
Motion agreed to.
Read second time.
Committed.
Committee
Clause 1
Mrs PEULICH — It is timely to indeed come back
to this legislation, given some attention that has been
drawn to the functioning and effectiveness of the
Victorian Institute of Teaching (VIT), and that was
brought about by the sexting case. So I thought I would
use this particular case to explore the government’s
understanding of how they see the work of the VIT
functioning and whether indeed some of the
recommendations of the Penny Armytage report need
to be revisited. In particular I would like to lay on the
record the concerns of the opposition about the courses
which are providing instruction and teaching children
and students the art of safe sexting. I would have
thought that this would have been a breach of the
department’s duty of care — to exercise the duty or
caution of a reasonable parent — because showing
children or students how to engage in a potentially
illegal activity I would have thought brings with it some
significant hazards and dangers.
The minister said in her rebuttal that the government
wanted to make the functioning of the VIT more
explicit and in particular give priority to the safety and
wellbeing of children. The safety and wellbeing of
children has always been enshrined in the legislation,
perhaps not in 21st-century words, but again that duty
of care equivalent to that of a parent is basically what
that is about. Of course the bottom line is that the
department has a responsibility, as do all of the
department staff, teachers and so forth irrespective of
what they do. If there is not adequate supervision of
course content or of conduct and if legal action is taken,
the department is vicariously liable.
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I would have thought that they would have exercised
much greater oversight of the content, including
programs such as some elements of the Safe Schools
program, which does encourage children to engage in
activities which may place them at some psychological
and physical risk. In terms of this particular sexting
course and instruction I would have thought that this
was definitely not consistent with community
expectations. That is why the shadow Minister for
Education, Mr Tim Smith, concerned by the report of
this sexting course that was being taught to children,
broached it with the chief executive officer of the
Victorian Institute of Teaching, Mr Corcoran, and I
would like to quote that letter. I would like to also refer
to the response, because if that is what we are looking
at then clearly the VIT needs a much more radical
overhaul.
In particular it is in relation to clause 1(a)(vii), which
talks about requiring ‘the Victorian Institute of
Teaching to consider the wellbeing and safety of
children, taking into account community expectations
when performing its regulatory functions’. So I would
like to read this letter that was sent by Mr Tim Smith to
Mr Corcoran, the chief executive officer of the VIT. It
is dated 10 July, so it is very current. He said under the
heading ‘Ms Briony O’Keefe, lead teacher at Fitzroy
High School’:
I refer you to the Rosie in the Classroom lesson plans …

and he provided the website —
and video, The Art of Safe Sexting developed as classroom
material found at …

and again he provided the link —
that seek to normalise the dangerous practice of ‘sexting’
where an individual sends a sexually explicit photo of
themselves to another. This is a sordid deviation from the
mainstream sex education, that will do more harm than good.
Parents have every right to demand an urgent review into the
teacher who has developed this program, that many consider
crosses the line.

I would just like to deviate to say not only the person
who developed the program but the person who is
responsible for supervising the curriculum and
approving it and ultimately the principal and of course
the department have a considerable responsibility for
this.
He went on to say, and I quote:
This video informs students that ‘if you still wanna send a pic,
try to crop out anything that makes it obvious that it’s you. So
leave out your face, your favourite necklace and tattoos so, if
you need to, you can deny that image is you’.
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The lesson plans were published in May 2018 for
secondary educators to be taught to schoolgirls between
years 7 and 10. Having been a schoolteacher of students
from year 7 to 10, can I say it was not unusual for
year 7 girls to actually come to me as their form teacher
for hugs and accidentally call me ‘Mum’. Some of
these kids are pretty young, and they deserve the
opportunity to be children and to grow into their
maturity at their own pace, with the support of their
own parents rather than to have them prematurely
sexualised to a set of norms that are just generally not
shared by the rest of the community.

sure that teaching year 7 kids intensively or in a
detailed way, as for example occurs in some of the
curriculum material of Safe Schools — and I have
examined that; as a schoolteacher of course I always go
to the curriculum, learning materials and activities to
assess these — is in line with community expectations.
I am not saying that practices of the LGBTI community
should be kept in a closet at all, but providing
instructions as to how to engage in some of these
practices and to direct students to websites or materials
that can place them at risk is actually not exercising
one’s duty of care.

The material is written by Ms Briony O’Keeffe, lead
teacher at Fitzroy High School. Rosie in the Classroom
is an initiative of the Dugdale Trust for Women and
Girls, of which the Victorian Women’s Trust is a
trustee. I have read the article, and I will give an
appraisal of what I think is a problem with the attitude
in this instance of a fairly reputable organisation such as
the women’s trust in relation to this matter.

Mr Smith went on to say:

On page 48 of her lesson plans Ms O’Keeffe purports
that The Art of Safe Sexting video is consistent with the
Australian curriculum for years 7, 8 and 9 and 10 in
health and physical education. For example,
Ms O’Keeffe claims this video is consistent with the
below quoted learning areas in the year 7 and 8
curriculum. I quote:
evaluate strategies to manage personal, physical and social
changes that occur as they grow older …

That is a fairly broad objective, and to extrapolate that
this therefore somehow condones this sort of instruction
shows that perhaps the person needs some very strict
supervision and guidance. It goes on to say:
investigate the benefits of relationships and examine their
impact on their own and others’ health and wellbeing …

I would have thought there were some much less
sophisticated meanings that are actually relevant to
students of years 7 through to 10. It continues:
plan and use health practices, behaviours and resources to
enhance the health, safety and wellbeing of their
communities …

I would have thought that this was actually inconsistent.
Further:
investigate the benefits to individuals and communities of
valuing diversity and promoting inclusivity …

Of course the problem with using words such as that is
that often diversity by activists by within the school
environment is taken to mean sexual diversity. I am not

The Hon. James Merlino MP, Minister for Education, made it
clear in the statement on Saturday —

The DEPUTY PRESIDENT — Mrs Peulich, can I
interrupt you for a second, please. I know you referred
to clause 1(a)(vii), and I know you said there is a letter
from the shadow minister in all of this, but I think you
spoke enough on it. Can we get to a question, please.
Mrs PEULICH — Well, actually the answer is
from Mr Corcoran, the chief executive officer, and he
said:
Thank you for your letter dated 5 July 2018, in relation to
Mr Briony O’Keeffe who is registered as a teacher with the
Victorian Institute of Teaching (VIT).
Please be assured that the VIT takes child safety and welfare
very seriously. An inquiry was commenced immediately
when we received information about the matter you refer to.

Then he later went on to say:
The inquiry is continuing but it is unlikely that the VIT will
determine that the matter should proceed to an investigation.

This is what I am actually wanting to ask a question
about: does the government agree that its reforms, as
proposed in this amendment, of the VIT would deem
this sort of behaviour by a teacher and this sort of
curriculum material something that is not considered to
be misconduct and that it should not be investigated?
The DEPUTY PRESIDENT — Minister, did you
get the question?
Ms TIERNEY — Yes, I got the question. I also got
the fact that the material that has been outlined by
Mrs Peulich has got nothing to do with the bill before
us tonight. What we are dealing with is the registration
of teachers and categories A, B and C. We are not
talking about attitudes, we are not talking about
curriculum and we are not talking about learning
materials. We are actually dealing with how to align the
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working with children process with the registration of
teachers.
Mrs PEULICH — And this goes precisely to that. I
wanted to know whether indeed the government felt
that this was an acceptable form of behaviour. The
question that Mr Smith asked of Mr Corcoran was:
The minister provided a link to the department’s guidelines
for sexting … which sets out just how dangerous and
potentially illegal this practice can be for minors.
Ms O’Keefe’s employer, the department of education, has not
approved this material. Given the teaching material and
lesson plans are completely out of step with community
expectations, I believe Ms O’Keefe’s behaviour constitutes
misconduct.

He went on to say that:
The Victorian Institute of Teaching defines misconduct as
follows:
Misconduct is the conduct of a teacher occurring in
connection with the practice of teaching that is of a
lesser standard than a member of the public, or member
of the teaching professions are entitled to expect from a
reasonably proficient teacher.
I would urge you to review Ms O’Keefe’s registration, so that
this teacher receives the clearest possible message that her
conduct is unacceptable.

I would have thought that it precisely went to the
reforms enshrined in this legislation, which under
clause 1(a)(vii) talks about requiring:
… the Victorian Institute of Teaching to consider the
wellbeing and safety of children, taking into account
community expectations when performing its regulatory
functions …

Ms TIERNEY — As I am advised by advisers in
the box, when this happened there were public
comments made by the Minister for Education, James
Merlino, and he said:
These are not appropriate. And these are not government
resources.
The Department of Education and Training has clear policy
and resources on sexting that are available for teachers,
students and parents. The advice and expectation of the
department is that schools use these resources.

Mrs PEULICH — In view of that, Deputy
President — through you to the minister — what does
the government believe the VIT’s role should be in
such a case?
Ms TIERNEY — One would expect that if people
were concerned, they would put in a complaint, and the
VIT would investigate.
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Mrs PEULICH — The answer, in relation to the
investigation, is that the VIT felt that it was not going to
undertake one. Clearly some members would
remember that this house, through the Law Reform
Committee, undertook an inquiry into sexting. The
committee tabled its report in the Parliament on 13 May
2013. It actually outlines very specifically some of the
dangers of sexting, which has been encouraged. The
department and the minister cannot simply say, ‘We
don’t approve, and we’re going to stick our heads in the
sand’, because if that practice continues, then it is being
negligent. It is failing to act in a manner consistent with
community expectations. I want to know, apart from
saying it is inappropriate, what the government sees as
the VIT’s role in a situation of this nature. What
happens if another teacher with another activity
presents some potential harm to a child or to children?
What should the VIT’s role be in view of the reforms
that are before us?
While the minister is seeking advice, I would like to
refer to some of the findings of the inquiry into sexting,
just to remind members that:
The distribution of intimate images or media of a person
without their consent has the potential to cause significant and
ongoing harm to that person.

Another one is:
In the absence of an appropriate Victorian offence, the
commonwealth charge of using a carriage service to menace,
harass or cause offence is more appropriate than child
pornography charges in cases of non-consensual sexting
between people who engage in lawful sexual activity …

Finding 6 is that the ‘absence of appropriate defences
for the child pornography offences’ found in various
sections of the Crimes Act 1958 and the Classifications
(Publications, Films and Computer Games)
(Enforcement) Act 1995 ‘exposes young people who
engage in non-exploitative sexting to being charged
with child pornography offences’.
Another one, finding 7, is:
Current Victorian law does not sufficiently accommodate the
intent, magnitude, and range of harms committed through
inappropriate sexting practices.

Lastly, finding 8 is:
Current laws for breach of confidence, copyright, intentional
infliction of harm, defamation and sexual harassment are
unsuited to provide victims of non-consensual sexting with
legal remedies against a person who has disseminated, or
threatens to disseminate, an intimate image of them without
consent.
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So there are very, very serious criminal consequences.
The minister cannot just say, ‘We don’t approve of it.
This is not departmental policy’. Action needs to be
taken not just in terms of this type of inappropriate
material and teaching, in the case of sexting, but in
terms of any other that presents harm to students and
that is not consistent with community expectations.
Ms TIERNEY — Deputy President, as you would
appreciate, I am not close to the example being cited by
Mrs Peulich, and so I have been seeking advice from
the box. I have been advised that in terms of the
specific matter that Mrs Peulich has raised — and I
look towards the box — the teacher in question was
doing things in their own time. It was not in the
classroom. Correct? I do not have any information
about what that entails; I am simply not in that position.
But what I can say is that what this bill is about is
creating categories that provide a mechanism by which
teachers are registered, and indeed a process for
deregistration.
The DEPUTY PRESIDENT — Mrs Peulich,
before I ask you to ask your further questions, I know
that you are asking questions, but you are making them
very broad.
Mrs PEULICH — These are very serious matters.
The DEPUTY PRESIDENT — I understand that.
Minister, when you refer to the advisers, you do not
need to ask them; give the answers yourself.
Mrs PEULICH — I thank the minister for the
advice provided by the advisers, but the advisers are
wrong. The teacher-student relationship does not cease
legally if the teacher is not in the school grounds or if
the teacher and the student find themselves in another
context. It does not cease; it is not extinguished under
legal precedent. That remains. So that is absolutely no
out clause. The clause is here. What precisely is the
VIT’s role? What they have said is:
The inquiry is continuing, but it is unlikely that the VIT will
determine that the matter should proceed to an investigation.

Now, that is absolutely a failure of the VIT. If it does
not investigate a matter that has such serious
consequences not just for children but legally, where
they can acquire a criminal conviction, then the VIT
has failed and it needs to be restructured.
Secondly, the chief executive officer says in his letter:
The VIT will continue to work with the Department of
Education and Training and leaders in the Catholic and
Independent school sectors to develop messages for teachers
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and their principals about appropriate professional boundaries
in relation to child safety and welfare.

Well, of course, what the chief executive officer does
not mention is working with parents and school
communities. So all I want to know is: what action is
the government taking, through the minister and the
department, to make sure that the VIT is fulfilling its
role, as per the reforms that are here? If it is not going
to take any action, then it ought to dismantle the VIT.
The DEPUTY PRESIDENT — Minister, do you
have any further remarks?
Ms TIERNEY — No.
The DEPUTY PRESIDENT — Are there any
other questions?
Mrs PEULICH — I think it is absolutely
deplorable, and the rebuttal and the attack of people
who have come out in criticism of the handling by the
government of this particular case is deafening. There is
a lot of common sense. The editorial in the Herald Sun,
‘Keep sexting out of schools’, is a very powerful and
balanced one, despite the fact that the Herald Sun is the
vilified publication —
The DEPUTY PRESIDENT — Order!
Mrs Peulich, I think we are going too far, so I ask you
again, if there is any question, to put your question
directly, please.
Mrs PEULICH — The question is: what is the
government going to do to ensure that the VIT is now
going to comply with the changes in this legislation that
is before this chamber now?
The DEPUTY PRESIDENT — Minister, do you
have anything to add?
Ms TIERNEY — No.
The DEPUTY PRESIDENT — I do not think the
minister has anything to add. Are there any further
questions on clause 1?
Mrs PEULICH — I will move on to another matter
and I will pursue this in other forms. The only other
matter that I would like to ask about is that the minister
in her rebuttal earlier — and I thank her for that;
obviously some thought had been put into the rebuttal,
which is appreciated — made comments in relation to
why TAFE AGMs were being abolished. The
justification is laughable — that the TAFE AGMs were
being abolished because not enough members of the
public were turning up. Well, hand out circus tickets!
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The question I would like to ask is: what is the nature of
the review which was the basis for this particular
legislative reform to abolish annual AGMs, which is the
most obvious way of holding —
The DEPUTY PRESIDENT — Mrs Peulich,
which clause are you referring to?
Mrs PEULICH — Clause 1.
The DEPUTY PRESIDENT — Clause 1?
Mrs PEULICH — Yes.
The DEPUTY PRESIDENT — Can you tell me
which one you are talking about?
Mrs PEULICH — I am more than happy to reserve
my comments for clause 53, if you would prefer that.
The DEPUTY PRESIDENT — Yes, that is alright,
unless you want to ask it now. I am happy —
Mrs PEULICH — I just thought we would roll it
all into the one, into the —
The DEPUTY PRESIDENT — Are you happy,
Minister, to take that? I am easy with it.
Ms TIERNEY — I am happy to take it. This has
been a request by TAFEs for some time, and it predates
myself in terms of being minister. It does have the
support of the Victorian TAFE Association, but there is
a very strong understanding that if there is a need to
consult the community or they have a specific need to
go out, then TAFEs will do that, and they have done
that recently, as I said, with Federation Training. There
were community meetings held at almost every single
campus all the way through Federation Training to have
a very close conversation with the community about the
type of training that they want to see from their local
TAFE and the types of skills and training that would be
available that would align with local industry needs and
the local economy. All of those meetings were very,
very successful. There was a lot of exchange, and it did
assist the TAFE and the department to understand more
deeply the connections between the community and
what their expectations are. So there was a greater level
of ownership, and it worked incredibly well.
What people are finding these days is that often AGMs
are quite wooden. If there is a particular issue of
interest, then they want to engage, but to actually just
come and hear reports does not really inspire people, as
I understand it, as much as it might have some time
ago. And of course there are other mechanisms by
which people can have consultations and interactions
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that previous generations did not have. The world has
changed, and it has been put to the department in fairly
strong terms that TAFEs would be better off spending
more time, effort and money on community and
industry engagement than just having these what are
considered to be fairly staid meetings where people do
not feel there is much interaction. That is demonstrated
by the history in the last number of years of people not
attending and therefore not participating in AGMs.
Mrs PEULICH — If we use the same measure, we
would abolish Parliament. There is not a single person
in the gallery apart from the two PSOs — and my
apologies for referring to matters outside the chamber.
If we use the same measure, we would get rid of many
local councils, and that might actually bring a lot of
cheer to people. You know what? Sometimes when
people do not turn up it is a good thing, because it
might actually mean they are not upset about things.
We cannot substitute the nature of the activities that
were outlined by the minister for an AGM. They serve
two very different purposes. One is consultation,
developing programs, understanding needs and
directions, and developing a vision, programs and so
forth. The annual general meeting is a governance and
accountability measure. So I do not accept the
minister’s explanation. I do not care how far it goes
back. It is bad policy. I would like the minister to
indicate to the house whether she is prepared to release
any material which indeed provides the justification for
this move, which I actually see as weakening
governance of a sector that is long overdue for reform
and has been underperforming for a long time.
Ms TIERNEY — I can assure the member that
there is a universal view from the sector that they want
to continue to have serious consultations with their
local communities, and they are as one in saying that it
is not efficient to keep on having meetings that no-one
comes to. They are saying that people in their
communities are voting with their feet when it comes to
AGMs, but by and large in terms of interactions there
are good solid partnerships between TAFEs and their
local communities.
Mrs PEULICH — I would have thought it is about
engaging busy people — people who are short of time
because of the congestion on the roads and because of
having to undertake multiple tasks, like raising children
and a range of things. People are not looking for an
opportunity to go to their local TAFE to attend the local
AGM because it is a way of passing time. If any TAFE
has any merit, it would actually be consulting by means
of a questionnaire or by means of an interactive voice
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response or by means of telephone canvassing its
clients to find out the things that are important to them.
In the explanation that the minister provides she is
talking about the sector. I am more interested in the
clients, those who deserve a high quality of education
for the amount of money that is being invested by
governments. I do not accept the minister’s explanation.
I again call on her to release any information or
documentation which justifies this change, which I see
as serving the bureaucrats running the sector rather than
the clients of the sector.
Clause agreed to; clauses 2 to 98 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Motion agreed to.
Read third time.
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Unkles, who has got 30-plus years experience, have
said that the report done by the LXRA lacks any detail
about weather, the type of equipment or tonal
adjustment, which will all contribute to noise and leave
a margin of error of up to 4 decibels higher than the
limit.
The government claims that this substation will have no
impact on the health and wellbeing of the surrounding
areas. However, the residents of Preston would like to
know how the government can promise this, given that
their own report cannot give any detailed reassurance of
this claim. The fact that this substation was rushed
through with no community consultation shows exactly
where this government’s priorities are. The lack of
detail from the LXRA has left residents in the dark, and
simply put, the residents have been spun around by this
government far too many times. The action I call on the
minister to take is to immediately investigate and
confirm that the noise coming from the power station
will be under the legal area limit. The residents of
Esther Street deserve better than the constant lies they
have been receiving from this government.

ADJOURNMENT
Emil Madsen Reserve
Ms PULFORD (Minister for Agriculture) — I
move:
That the house do now adjourn.

Preston electrical substation
Mr ONDARCHIE (Northern Metropolitan)
(21:26) — My adjournment matter tonight is for the
attention of the Minister for Public Transport in the
other place. It concerns the electrical substation at Bell
station in Preston, which is in my electorate of Northern
Metropolitan Region. There have been a number of
issues around the installation of this substation. The
works have begun on the removal of the level crossing
at Bell station, and already it has been a disaster for the
local residents. Residents of Esther Street were first told
they would receive a new open space as part of the Bell
station level crossing removal. However, a backflip by
the Level Crossing Removal Authority (LXRA) will
now see the proposed area turned into a 35-metre-long
electrical substation. The only solace for the residents is
that the 35-metre-long, 5.3-metre-high, 24/7 substation
located metres away from their homes will comply with
the noise abatement restrictions. However, like so many
other broken promises this government has made, this
too has been brought into question.
The report that was given by the LXRA indicated that
noise levels will reach 41 decibels, just barely
complying with the 42 decibel area limit. However,
acoustic engineers, including a fellow called Richard

Mr MULINO (Eastern Victoria) (21:28) — My
adjournment matter is for the attention of the Minister
for Local Government in the other place. It relates to
the Emil Madsen Reserve sports facilities. This reserve
features a number of elements which are in
considerable use by the community. It has a cricket and
football pavilion, cricket practice nets and a skate park
with lights. There are also a number of ovals, barbecue
facilities and a playground. This is a much-used facility
in the Mount Eliza area.
This facility received some funding under the Growing
Suburbs Fund (GSF) in the 2016–17 allocation to the
GSF from that year’s budget. Construction has been
underway to make a number of improvements to this
facility, including a new football and cricket oval with
drainage, irrigation and lighting; lighting on three
netball courts, which will be important for increasing
the usage of those facilities — for women’s and men’s
participation in sport but for women in particular in this
case; an additional cultural heritage area; and a number
of other improvements. As I mentioned, construction
has been underway for quite some time.
The action I seek from the minister is that she provide
an update on the progress and schedule for the
completion of the works and when these facilities will
be open and available to the public.
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School-wide Positive Behaviour Support
Dr CARLING-JENKINS (Western Metropolitan)
(21:30) — My adjournment matter tonight is for the
Minister for Education. This was something that I was
alerted to by an article I read in the Age of 24 July
2018, which described aspects of the School-wide
Positive Behaviour Support (SWPBS) program, which
apparently the government is allocating $9 million in
the budget to over the next four years.
After reading this article I took the time to research this
program on the department’s website. As people in this
chamber know, I have previously raised concerns about
other programs the department of education has
implemented, including the ‘un-Safe Schools’ program
and Respectful Relationships. The first thing I
discovered was that the apparently School-wide
Positive Behaviour Support program is not actually a
program. Rather, according to an information sheet for
principals, it is a, and I quote:
… framework, a prevention-oriented process that supports the
needs and culture of the school by assisting school personnel
in adopting and organising evidence-based behavioural
interventions into an integrated continuum that enhances
academic and social behaviour outcomes for all students.

What a relief! It appears that this ‘prevention-oriented
process’ includes the opportunity for schools to get
reimbursement from the department of up to $1000 for
achieving each of the three tiers of this program —
sorry, I mean the prevention-oriented process. I need to
get it right! The $1000 is intended to cover incidental
costs, such as purchasing reinforcement items.
At the heart of this prevention-oriented process it seems
is the giving out of ‘gotchas’ — yes, spelt
G-O-T-C-H-A-S — which appears to be some sort of
token given out to students by teachers when the
student performs a behaviour on the list of good
behaviours decided upon by the school’s
implementation team. The tokens may be a bracelet, a
success pass, a bear paw — not claw, bear paw — or
apparently, in some schools, school bucks. These
tokens may at some schools be directly exchanged for a
reward. At other times some schools are implementing
a weekly lottery where students whose token is drawn
become the student of the week and get a choice of
their rewards. Rewards include things like movie
tickets, canteen vouchers and iTunes credits. The
implementation of this program — sorry,
prevention-oriented process — apparently requires
significant classroom time, as I read through the
department of education’s website, in teaching students
the full list of rewardable behaviours.
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What I call on the minister to do is to immediately
review and report on the proportion of classroom time
being taken away from actual education and used up by
programs such as, as I have raised in this house before,
Safe Schools and Respectful Relationships and now by
this new program that we are hearing about, the
prevention-oriented process known as School-wide
Positive Behaviour Support.

Melbourne-Lancefield Road
Ms LOVELL (Northern Victoria) (21:33) — My
adjournment issue tonight is for the Minister for Roads
and Road Safety and concerns the ongoing
mismanagement by VicRoads of the
Melbourne-Lancefield Road project between
Monegeetta and Lancefield. The action that I seek from
the minister is that the minister reveal the cost blowout
of this project caused by the mismanagement of the
project by VicRoads and that he personally intervene to
ensure proper community consultation takes place
moving forward and that the project is staged in a way
to minimise impact to the community.
Stage 1 of the Melbourne-Lancefield Road project
involves works from Monegeetta through Romsey to
Lancefield. This is a distance of approximately
15 kilometres, and VicRoads decided to complete it all
at once rather than carry out works in smaller sections.
Work has now been halted for three months due to
what VicRoads calls a ‘weather delay’. The result is
15 kilometres of unfinished roadworks, leaving locals
angry at the state government’s mismanagement of this
project.
This community feeling was evident when I recently
visited Romsey with the Liberal candidate for
Macedon, Amanda Millar. Locals believe this project
has been poorly planned from the outset by VicRoads,
with VicRoads digging up the entire road from
Monegeetta through to Lancefield instead of staging the
works to limit their impact on locals. The contractor left
the site in June having had no communication or
consultation with locals for weeks about what was
happening. The unfinished works have left a dangerous
road full of potholes, causing damage to many vehicles,
including blown tyres and paint scratches. VicRoads
has shown no regard for locals, whose commute times
to and from Melbourne have increased dramatically.
Additionally there has been community outrage at the
damage caused to historic trees in the area. Local
residents ask: why dig up such a large section of road,
causing maximum delay and risk to motorists, and then
walk off the job for three months?
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The action I seek from the minister is that he reveal the
cost blowout of this project, caused by its
mismanagement by VicRoads, and that he personally
intervene to ensure that proper community consultation
takes place moving forward and that the project is
staged in a way that minimises its impact on the
community.

Level Crossing Removal Authority design
principles
Mr LEANE (Eastern Metropolitan) (21:36) — My
adjournment matter is directed to Jacinta Allan, the
Minister for Public Transport. Recently I was lucky
enough to get a briefing from the Level Crossing
Removal Authority and the consortium doing work at
Carrum and Seaford. The briefing was around how this
project is working closely with local Indigenous people
to embed emblems related to the heritage of the area in
the finalised project. This is happening particularly at
Carrum, where there is a lot of work being done. There
is an extra bridge being built over the Patterson River to
link Station Street. There will be a concourse coming
from the station after the level crossing has been
removed, and there is a lot of work being done to allow
Indigenous design to be embedded in the finished
project. The design will be determined by the local
Indigenous people, who will sign off on the end
product. I think this is a great initiative by this
consortium and the authority.
The action I seek from the minister is that she
encourage other level crossing consortiums to consider
a similar process to what has been put in place at
Carrum, to talk to Indigenous people and to see if there
is some way of embedding Indigenous design into their
finished products. I think that would be a fantastic
thing.

Mildura South regional sporting precinct
Mr O’SULLIVAN (Northern Victoria) (21:38) —
My adjournment matter tonight is for the Minister for
Sport, Mr Eren in the other place, and the action I seek
is that the Labor government match the commitment
that has been made by Peter Crisp in the Assembly of
$10 million as a state contribution towards the Mildura
South regional sporting precinct.
I had the pleasure of joining the Leader of The
Nationals, Peter Walsh, and Peter Crisp in Mildura last
Sunday to make the announcement of a $10 million
commitment to the Mildura South sports precinct. That
commitment had already been matched by the federal
government through the federal member for Mallee,
Andrew Broad, some two weeks earlier. The council
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has also made a commitment of some $6 million or
$8 million towards the completion of that project,
which would involve a brand-new sporting facility in
Mildura, including outdoor ovals, outdoor netball
courts and an indoor sports stadium for badminton,
basketball et cetera.
This is desperately needed in Mildura. It would provide
brand-new ovals and in particular an oval of a standard
that would be able to be used by AFL clubs in their
preseason matches. Richmond Football Club has
already come out and congratulated the commitments
made towards this project. They have said that they
would be very interested in pursuing this further in
terms of playing games if this facility comes to fruition.
The Mallee regional partnerships forum was held up in
Mildura in only the last week or so, and there were
quite a few ministers up there — Minister Allan,
Minister Eren, Minister Pulford, Minister Tierney and
also Danielle Green in the Assembly — so they are
certainly well aware of this project. They were taken
through it in some detail, as I understand it, but there
was no commitment on this occasion to that project.
I would certainly love to see a commitment from this
government for Mildura so that they could have a
standard of football oval that would allow them to have
not only AFL practice grounds but also a significant
sporting facility that they could be very proud of and
use for a whole range of sporting activities for the
people of Mildura. This government has certainly been
generous in some other areas — in relation to Ballarat,
Geelong and some of the other places — so it would be
great to see them get their chequebook out and spend
that money a bit further away from Melbourne in some
of the outlying regional areas. Mildura is desperately in
need of this facility.
Peter Crisp in the Legislative Assembly has certainly
been at the forefront in knocking on many doors to try
and get this money as a commitment from this side of
the house, and he has certainly done that, so it would be
great for Minister Eren and for the Labor government,
and also Ms Pulford, who is here, who was up there last
week as Minister for Regional Development, to speak
to Mr Eren to try and get this commitment for Mildura
so that this project can go ahead, because we have got
the money from the feds and the council has got the
money. The only thing we need is the state money. We
have committed to it. We would love it if the Labor
Party committed to it as well.
Ms Pulford — On a point of order, President, I seek
your guidance on whether or not asking a political party
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to make an election commitment is an allowable matter
in your interpretation of the adjournment debate rules.
The PRESIDENT — Going into the 2014 election I
heard so many members of the then opposition call for
financial commitments by the government.
Ms Pulford — That’s a yes.
The PRESIDENT — That is a yes. I also have
heard it obviously in terms of budget allocation, so I do
not see that is a problem. The problem would be if they
were calling for legislation — that is a no. And I
understand the minister was not in Mildura last week.
Ms Pulford — No, I wasn’t.
The PRESIDENT — That is a misunderstanding.

Berwick public housing tenants
Mrs PEULICH (South Eastern Metropolitan)
(21:42) — The matter that I would like to raise is for
the attention of the Minister for Housing, Disability and
Ageing, and it is in relation to a difficult case of a
family, the Banks family from Berwick, who are
dealing with the Dandenong office. They do have some
complex needs, all of the family members. The family
have issues with their accommodation at the moment.
They have reports from qualified electricians and
engineers to show that there are structural issues that
are causing ceiling noises, mould, leaking and so forth.
They are not satisfied with the response of the
Department of Health and Human Services or the
housing office at Dandenong. They have been to
VCAT. The matter has been heard twice before and
was apparently dismissed because there was no new
evidence. They were dissatisfied with the entire
process, and they are dissatisfied with the treatment
they have received from the department.
The family initially approached my federal colleague
Jason Wood, who pointed out that it was a state
government matter. They have approached me.
Obviously I am not in government, so all I can do is
raise this complex matter for the minister. I am not sure
exactly what further recourse exists for the family, but
perhaps some sort of ministerial intervention to ensure
that there is a proper review of the case and the health
needs of the family, which need to be taken into proper
consideration to make sure they have got
accommodation that is not going to exacerbate or
aggravate their health issues.
They have also had issues with surrounding neighbours
in terms of criminality, and whilst perhaps the
department may think that the family has used up their
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goodwill, I believe that the nature of the case does
deserve some review by the minister, and I call on the
minister for housing to review the case of the Banks
family from Berwick. I am happy to provide some
particulars that have been raised and that have been
forwarded to the department by Jennifer Banks in
particular.

Morwell commercial development
Ms BATH (Eastern Victoria) (21:44) — My
adjournment matter this evening is for the attention of
the Minister for Energy, Environment and Climate
Change. It relates to an Environment Protection
Authority Victoria (EPA) clean-up notice that was
issued to my constituents, Mr Tony Salvatore and
Mr Alfi Pestipino, on the property at 145 Princes Drive,
Morwell. The action I seek from the minister is that she
review the notice and find a way through this onerous
burden to enable these local businessmen to
commercially develop the site. From a historical
perspective, in 2007 the block of land was purchased
from WAM Properties (Mobil). It was decommissioned
and the tanks were removed. The initial contract stated
that the property could only be used for general
non-sensitive commercial industrial purposes, and they
were most happy with that arrangement. For the next
six years twice a year the site was assessed, and that
was conducted in terms of compliance with
environmental obligations, and they were met all the
way through.
In March 2017 a planning permit was granted from
Latrobe City Council for an office and warehouse
development to be built on the site. The necessary
authorities were notified, including the EPA, and
approval was given. As I say, the EPA approved this
construction. The development fitted the criteria for
non-sensitive commercial industrial, as stated in the
original contract. But the development was then put on
hold for unforeseeable personal circumstances of one of
the gentlemen. In April this year the amended plans
were submitted to Latrobe City Council for a variation
on this permit. The new plans removed a warehouse
and just put in an office complex, and it was submitted
again to Latrobe City Council for approval. Latrobe
City Council then went to the EPA to have it approved.
At this point in time, the EPA changed its assessment.
There were a lot of meetings in between, and in
summary it issued a 53X environmental audit to be
carried out by the owners.
My constituents are very frustrated that, with the
removal of a warehouse from their plans on that
development site, they are now required to undertake a
complex and expensive EPA audit costing upwards of
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$100 000. This will make the development unfeasible.
They argue that the only difference is that they have
removed a warehouse and that it was always going to
be for a commercial industrial sector, not a sensitive
site that requires a 53X audit. I am happy to provide a
great deal of detail for the minister.

3427

question really is: what is the average cost per road
incident now? The action that I am seeking from the
minister is an explanation of what is the current average
cost per road incident and what are the reasons for what
appears to be another increase in cost.

Responses
Morwell needs every support it can get. It needs to be
able to move forward. It needs to be able to have
employment. This is an opportunity for employment,
and I ask the minister most sincerely to look at this case
and see how there is a way forward for my constituents.

Ambulance services
Ms FITZHERBERT (Southern Metropolitan)
(21:47) — My adjournment matter is for the Minister
for Ambulance Services in the other place. I noticed
recently that there are new costs for the call-out of an
ambulance and these are applicable from 1 July. I think
this was announced very, very quietly. It is online but I
have not seen any active publicity about this.
I understand that these are the costs that people pay if
they do not have an ambulance subscription or
coverage through health insurance or similar. The most
common fees for road transport are under the heading
‘Emergency road transport fees’, and ‘Metropolitan
emergency road’ is $1234 and ‘Regional and rural
emergency road’ is $1820. I do not have the previous
figures, so I cannot identify the specific cost increase
but if you look at the Ambulance Victoria site, it says,
‘Did you know that the average cost of an emergency
transport is more than $1100?’. I note that it has said
that on the Ambulance Victoria site for quite some
time; this is not a recent note that has gone on there.
Ambulance Victoria used to report on the average cost
per road accident in its annual report but stopped doing
this in 2015–16, when the increases became significant.
These increases were explained in that year’s annual
report as being due to the bigger cost of staff wages.
The increases in terms of cost per road incident went
from $675 in 2011–12; in 2012–13 it was $670; in
2013–14 it was $694; in 2014–15, $746 and then in
2015–16, $826, the biggest increase to date, and that is
when the reporting on that particular measure stopped.
It was noted in the 2015–16 annual report that the cost
was predominantly due to pay increases, and it was
noted that the wage bill had increased by $77 million in
that particular calendar year.
I do not wish to call into question the issue of whether
wage increases were necessary; that debate has been
had, and the pay increases have been delivered. My

Ms PULFORD (Minister for Agriculture)
(21:50) — Adjournment matters have been raised this
evening by nine members: Mr Ondarchie, Mr Mulino,
Dr Carling-Jenkins, Ms Lovell, Mr Leane,
Mr O’Sullivan, Mrs Peulich, Ms Bath and
Ms Fitzherbert. I will seek responses from the relevant
ministers to those matters.
I also have written responses to adjournment debate
matters raised by nine members on various dates
between 1 May and 22 June.
The PRESIDENT — On that basis, the house
stands adjourned.
House adjourned 9.51 p.m.
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