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opponent to any alteration of the constitution of the Council, by a majority larger
than the gross number any other candidate
had previously polled. I trust that the
committee will go to work, and that their
labors will result in a bona fide reform, in
the shape of an improvement, and not in
the sense of a change.
The Hon. H. MILLER.-The Government will not oppose this motion. It is
known to honorable members that, had not
this motion been brought forward last
session by the Hon. Mr. Mitchell, the
Government were pledged to bring in a
measure. No doubt it is better that the
House should reform itself, rather than be
reformed from outside; and I have only to
trust, that whatever reform may take
place will be an actual reformation.
The motion was then agreed to, and the
committee was appointed, to consist of' the
Hon. Messrs. Mitchell, Lowe, Miller,
Sladen,
Fraser, Fellows, Degraves,
Murphy, Fawkner, and Highett.
The PRESIDENT intimated that the
first meeting of the committee had been
fixed for Tuesday, May l.
Mr. JENNER.-It seems to me that at
that rate we shall not get a Bill before us
this session.
Mr. FA WKNER.-Very likely not.
These things must be done carefully, not
in a hurry.
The House adjourned, at fifteen minutes
past five o'clock, until Tuesday, May 1.
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only of the annual value, was confined to
land occupied, "otherwise than under any
lease, for pastoral purposes only."
Mr. CONNOR said he called attention
to the fact, in order that a clause might
be inserted in the Bill to amend the Local
Government Act, with a view to placing
selectors of land under the A.ct of 1865 on
the same footing as the pastoral tenants,
on whose runs the selections were made.
PETITIONS.
Mr. MAC13AIN presented a petition
from the directors of the Australasian Fire
and Life Insurance Company, praying that
all the Standing Orders of the House relating to private Bills, prior to the order for
the committal thereof, might be suspended;
that the petitioners might have leave to
re-introduce their Bill; and that the Bill
might be introduced and read a first and
second time, and ordered to be committed;
and further, that the petitioners might be
relieved from the payment of all fees prior
to the order for the committal of the said
Bill.
Mr. EDWARDS presented a petition
from between 800' and 900 IlicensAd
victuallers, praying for a reduction of the
license fee to .£15 per annum.
UNITS OF ENTRY.
In reply to Mr. MAcBAIN,
Mr. FRANCIS stated that no revenue
had been collected under the Units of
Entry Act since the Supply Bill received
the Governor's assent, unless at some outport; and, if any money had been collected there, it would, of course, be
returned.
NIGHT-SOIL COMMITTEE.
Mr. G. P. SMITH moved"That the quorum of the Night-Soil Committee be reduced to three, and that the committee have power to sit on days on which this
House does not sit."
•

Mr. HARBISON seconded the motion,
which was agreed to.
OCCUPATION LICENSES.
Mr. TUCKER (in the absence of Mr.
ASSESSMENT OF LANDS.
Mr. CONNOR asked the Attorney- Sands) asked when the Minister of Lands
General whether shire councils and road intended to appoint a commission to inboards could legally assess lands selected quire into the applications for land in the
under the Land Act of lS65 at more than Kyneton district, under the 42nd section
of the Land Act?
one-third their net annual value?
Mr. GRANT stated that the commisMr. HIGINBOTHAM answered that
local bodies had no power to assess lands' sion would be appointed as soon as the
of the kind referred to at less than the contract surveyors had sent in their
usual rate. The provision of the Local reports to the district survey office. The
Government Act, relating to the rating of applications, up to the present time, under
land in the proportion of one-third part the 42nd section of the Land Act, numThe SPEAKER took the chair at halfpast four o'clock.
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bered upwards of 4,000, the total quantity
of land applied for being about 164,000
acres.
LAND REVENUE.
J\fr. BIND ON inquired whether it was
true that the arrears on the part of free
selectors amounted to £36,000 ?
Mr. GRANT replied in the negative.
The deficiency was only about £7,000,
and that sum was being reduced daily.
The estimate of revenue was made for the
year.
SUPPLY.
The resolutions passed in Committee of
Supply on Thursday, April 19, were reported and adopted.
.
THE MINT.
On the order of the day for the House
resolving itself into. com~ittee of supply,
Mr. RICHARDSON asked what progress was being made towards the erection
of buildings for the mint?
Mr. VERDON stated that the plans
were being prepared, but until they were
completed it would be impossible to tell
what amount would be necessary for the
works.
He proposed to include the
amount in the Supplementary Estimates.
The sum of £15,000, he added, had been
some years in England for the necessary
plant and machinery.
The House then went into Committee
of Supply, the consideration of the Estimates being resumed with the votes in
the Attorney-General's department.
The vote of £2,315, expenses of the
Judges of the Supreme Court, was passed
without comment.
On the vote of £12,625, for salaries and
contingencies in the division" Law Officers
of the Crown,"
Mr. McKEAN called attention to the
item .()f .£600, "for defence of prisoners
in capital cases, and of aboriginal prisoners," and expressed his belief that
briefs under similar votes had been held
by barristers who were members of the
House, and who thereby acted in violation
of the Officials in Parliament Act.
Mr. HIGINBOTHAM observed that
this money was expended under regulations which provided that a prisoner who
desired to be defended by counsel should
communicate with the sheriff, and that if
it appeared that he wanted means to provide for his own defence, the sheriff was
to select an attorney nominated by the
prisoner, and certain fees were allowed ta
him and the counsel selected by the at-
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torney. Whether the money thus paid
to counsel could be regarded as "fees
from the Crown" which members of Parliament were prohibited from receiving,
was a matter upon which he was not prepared to give a positive opinion.' On the
whole, he was inclined to think that it
came within the rule, but the questIOn
was open to a considerable a~ount of
argument.
Mr. BINDON thought it would be
extremely unjust for a member of the bar,
who happened to be a member of the
House, to be prevented from defending
prisoners. The simple facts in connexion
with such a case were that a prisoner,
being without money, had the permission
of the Crown to nominate an attorney to
defend him; the attorney having been
nominated, obtained a sum of money, out
of which he paid counsel's fee, and there
the transaction ended. It would appear
as if the money came from the prisoner.
Were the matter regarded in any other
light it would be absurd, because the
Crown paid money for the prosecution
and conviction of the man. Mr. Bindon
added that the matter was one in which
he had no personal interest, because he
did not practice in the Criminal Court.
Mr. F. L. SMYTH remarked that the
money was given by the Crown to the
prisoner virtually to dispose of as he
pleased. Accordingly, the prisoner selected his attorney, and the attorney
selected the counsel.
Mr. McKEAN suggested that, to meet
this and similar circumstances, some modifications of the Officials in Parliament Act
must be made.
Mr. HIGINBOTHAM said he would
bear the question in mind by not noticing
it. It was not necessary for the Attorney-General to know who might be the
counsel retained in such cases.
Dr. EMBLING objected to any honorable member obtaining Government
money by a side wind.
CROWN PROSECUTORS.
Mr. G. P. SMITH called attention to
the items of salaries for Crown prosecutors. There was £1,800 put down for
three Crown prosecutors at the Supreme
Court and circuit courts; and the same
amount for three Crown prosecutors at
courts of general sessions. The chief
distinction between the two classes was,
that the latter had their expenses paid by
the Crown, while the expenses of the
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former were paid only when they went to
remote places like Beechworth and Portland, and then the allowance was £25. But
the Crown prosecutors at circuit courts
had this advantage-that, while on Circuit they "were able t:> pick up a great
deal of civil business, and that they were
able to return to town in time to take
ordinary practice. Moreover, the number
of courts attended by them was comparatively few. The Crown prosecutors
at courts of general sessions, on the
other hand, were engaged for many
months in the year, and had to visit
the most remote places in the colony.
He believed that some of these gentlemen were seven, eight, and even nine
months in the year on the road. They
were precluded from general practice,
because the practitioners at the county
courts were usually attorneys.
Thus,
while the Crown prosecutors of the
Supreme Court were able to have a large
amount of private practice on their
respective circuits, the Crown prosecutors
at the courts of general sessions got
none. The Crown prosecutors of the
Supreme Court were also in town for a
very large portion of the year. He
should suppose that the time occupied
by Mr. C. A. Smyth, in going his circuits,
in the course of a year, did not exceed a
month or six weeks. All tht;l rest of the
year that gentleman was in Melbourne,
where he did a considerable amount of
business. And yet, for his duties, he was
paid just as much as Mr. Armstrong,
who, as a Crown prosecutor at general
sessions, had to visit Belfast, Geelong,
Portland, Sale, and W arrnam bool-to go
to the extreme east and west of the
colony. Some time ago he (Mr. Smith)
moved for a return of the districts visited
by each Crown prosecutor, the amount
paid him in travelling expenses, and the
sums received by him for Crown business
over and above his salary. That return
showed that in 1865, two Crown prosecutors at general sessions (Mr. Armstrong
and Mr. Nolan) did not receive from the
Crown a single shilling beyond their
salaries, while M~r. Adamson received
£249, and Mr. Smyth, £130.
Mr.
O'Loughlin also received £198 above his
salary, but a considerable portion of that
amount was for fees for prosecuting in lieu
of Mr. Dunne, who resigned in the middle
of July. During the year Mr. Smyth
attended 12 courts; :Mr. Adamson attended 11 sittings of the Supreme Court,
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and 11 sittings of the Melbourne Court
of General Sessions; Mr. Armstrong attended 18 c{)urts; Mr. Nolan, 22; and
Mr. O'Loughlin, 31. Now, he was at a
loss to see why there should be this great
distinction between the duties of one class
of Crown prosecutors, and the duties of
the others. For anything he knew, one
set of gentlemen were quite as competent
as the others; but, according to seniority,
he believed the Crown prosecutors who
attended the courts of general sessions
had the greater claim to the superior posi- '
tion. The committee would therefore see
that 'it would be well to give such instructions as would induce the Attorney-General to equalise the duties of the Crown
prosecutors. The whole system was in
itself essentially defective, and the present
mode very much aggravated the evil. It
seemed to him that it would be a wise regulation to appoint junior counsel as Crown
prosecutors, in remote districts; and to
change their circuits from tirp.e to time
until they arrived at Melbourne, when the
retainer might be withdrawn. Crown
prosecutors were not civil servants; they
were simply retained for the performance
of ,certain duties; and he thought the
offices might be made a school for the
training of a criminal bar. No doubt the
present Crown prosecutors did their work
efficiently-sometimes, perhaps, over efficiently. 'He was convinced that anyone
who was in the habit of attending criminal
courts, or of perusing the reports of criminal cases, must be aware that the Crown
prosecutors pursued their functions to the
very extreme, and that they were very
much more eager to procure convictions
than to look to the justice of the case.
He believed, and he said this without desiring to be disrespectful to those gentlemen, that the Crown prosecutors, from
the very nature of their avocations, from
being placed frequently in connexion with
detectives,' became imbued with the spirit
of detectives, and became little better
than detectives. He thought that a very
strong reason why these gentlemen should
be removed from one district to another.
Mr. Adamson had earned from the Crown
a large amount of money in addition to
his salary, because he happened to be
stationed in Melbourne; and it was only
right that some other Crown prosecutor
should now have a turn at Melbourne.
With regard to Mr. Smyth and Mr. Dunne,
he believed that the former gentleman
was in a position to care very little about
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the position of a Crown prosecutor. Mr.
Smyth had acquired a very respectable
position at the bar through the medium
of his Crown prosecutorshi p. Mr. Smith
added that he did not see why a Crown
prosecutor should hold office for ever, or
have a vested interest in his office. He
concluded by proposing that the vote for
Crown prosecutors should be taken for
the whole sum (£3,000); that the distinction of class should be abolished; that
the duties should be equalised as far as
possible; and that the circuits should be
changed pp.riodically.
Mr. HIGINBOTHAM regretted the
view which the last speaker had taken of
the position aJld duties of the Crown
prosecutors-that those gentlemen were
more anxious to secure convictions than
to do justice. He should not be acting
fairly to those gentlemen if he did not
express his dissent from that opinion. As
a general rule, every man engaged in
doing a particular thing was apt, sometimes almost necessarily, to consider the
end and object too exclusively, and in so
far, perhaps, .the Crown prosecutors were
subject to that influence. He sincerely
believed, as a rule, that not only were the
duties of Crown prosecutors very efficiently
performed, but they were performed with
a due consideration to all the reasonable
claims of prisoners to moderation on the
part of those who were engaged in prosecuting them.' He thought it desirable
that Crown prosecutors should be anxious
to secure convictions. It must be remem bered that on the other side were
arrayed counsel who were anxious to
secure acquittals, and that it was the
duty of the court to act, to a certain
extent, as counsel for the prisoner. He
certainly agreed with the honorable and
learned member for South Bourke, that
the present arrangement of the duties of
Crown prosecutors was very unequal. It
was perfectly true that some Crown
prosecutors had very little to do, and that
others had a v~ry great deal to do. Only
the other day ~e received a letter from a
gentleman engaged at courts of general
session~, pointing out that his work was
somethmg extraordinary; that he had to
travel several thousand miles in the course
of the year, and that he was seldom off the
road. No doubt there should be an equalisation of the duties; but he was afraid that
there would be considerable difficulty in
carrying out the arrangement at once.
It would be impossible to arrange the

Orown Prosecutors.

circuits in such a way as that the Crown
prosecutors should be able to take an
equal share of work for the remainder of
the year. MoreoYer, it would be only
fair to those gentlemen who occupied the
more advantageous position, ·that they
should have reasonable notice to make
provision for a change of employment.
The subject was one which would involve
very great consideration and minute deliberation; and he thought it had better
be postponed until the commencement of
another year.
Mr. BINDON observed that there was
nothing in the motion to prevent the
present arrangement going on for some
months, during which time the AttorneyGeneral could make some arrangements
for the future. He would suggest that,
at the end of six months from this date,
the arrangement proposed by the honor
able and learned member for South Bourke
should come into effect.
Mr. BUNNY concurred, to a certain
extent, with the remarks made by the
Attorney-General on the motion. He
objected to the proposal to shift the
Crown prosecutors from one district to
another, on the same principle that he
objected, some time ago, to the motion of
the honorable member for Ripon and
Hampden for the removal of district·
surveyors. He looked upon such proposals as an unnecessary interference with
the heads of departments in regard to
the conduct of their subordinates. It
had been said that Crown prosecutors
were more eager to secure convictions
than to obtain justice, but he did not see
how that was to be altered or corrected
by a change of districts. These Crown
prosecutorships were eagerly sought after
by many learned brethren on arriving in
the colony, and they furnished not only a
comfortable position, but also an opportunity of showing what a gentleman
could do at the bar. But before any
alteration was made in the existing
arrangements, they should know whether
any fault had been found by those
most interested. He was not a,ware
that any of the Crown prosecutors
who were severely worked had made any
complaint with regard to their brethren
who were more fortunate. He knew that
the Crown prosecutor who followed Judge
Brewer had, in his wanderings, to encounter
great peril to life and limb. Still there
were others who had to endure similar
discomforts. The trip to Beechworth, for
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instance, was anything but a pleasant one.
The gentleman who had to perform that
journey might naturally envy the gentleman who could go to Ballarat 'by railway.
Then it was urged that the Crown prosec.utor stationed at Melbourne did not
travel. But was that any' reason why he
should be made to travel? That gentleman had twentv-two courts to look after
in the course of a year, and surely that
was sufficient occupation.
Moreover,
£1,000 was put down for travelling expenses. 'This was divided among the
Crown prosecutors at general sessions;
each received a handsome consideration,
and thus the matter was equalised at
once. At all events, if any alteration of
the existing arrangements were needed,
the making of it could be left to the Law
department.
Mr. McCANN denied that Crown prosecutors always evinced a desire to secure
convictions. At the last Geelong court
it was too apparently the desire of the
judge and the Crown prosecutor that the
whole calendar, which included three
capital cases, should be disposed of in one
day, and, in consequence, the business was
slurred over in the most discreditable and
disgraceful fashion. In several cases
acquittals were obtained, although it was
evident that, with ordinary skill and care,
convictions could have been secured.
He agreed with the honorable member for
St. Kilda that the evil could not be remedied by changing the Crown prosecutors
from one district to another. If an
amendment were proposed to the effect
that a larger allowance for travelling expenses should be made to those gentlemen
who had to travel a greater distance than
the others, the difficulty would probably
be met .
. Mr. LEVEY expressed a hope that the
Attorney-General would be able to see
his way to grant a sufficient allowance for
travelling expenses to those CroWn prosecutors who had to visit distant parts of
the country. The expenses to which those
gentlemen were put must be very considerable. Mr. O'Loughlin, for instance,
had to visit Daylesford, Jamieson, and
Wood's Point.
Mr. HIGINBOTHA.M intimated that
the Crown prosecutor who travelled to
Wood's Point last year received a special
allowance for travelling expenses, and that
the same course would be adopted this
year. It was, perhaps, desirable that in
such cases a sufficient sum should be
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allowed to cover the actual expenses of
the Crown prosecutor, but it would be
impossible to fix any regular scale of payment. The evil which had been complained of by the honorable member for
South Bourke would not be entirely removed by allowing travelling expenses.
He understood the complaint to be that
the duties of the Crown prosecutors were
very unequal-that some of the gentlemen enjoyed great advantages over the
others. That could only be met either by
a re-arrangement of the districts, which
would be an exceedingly difficult and
complicated task, or by adopting the
system, which had been suggested, of
asking the Crown prosecutors to travel
the different districts alternately, so as to
equalise the time and trouble incurred in
the performance of their duties. Probably
the latter would be the best course to
adopt. He entertained the opinion that
a change of the kind ought to be made,
but he required time to carry it into
effect.
Mr. G. P. SMITH had no objection
that sufficient time should be allowed to
elapse before any change was made, a1though he was not aware of any circumstances which required that a special
regard should be shown for the Crown
prosecutors. He had known civil servants
dispensed with without any notice. It
would, however, require a considerable
time before the Crown prosecutors' districts could be re-arranged, as the whole
matter seemed to be involved in confusion.
He found that Crown prosecutors at
general sessions actually travelled over
the same ground, at the public expense,
as the Crown prosecutors at circuit
courts. Mr. Smyth, for instance, went'
to Beechworth, Castlemaine, Maryborough,
and Sandhurst, and Mr. O'Loughlin went
to Beechworth, Castlemaine, and Sandhurst, and some one else went to Maryborough,
Mr. HIGINBOTHAM.-At different
times.
Mr. G. P. SMITH.-Yesj but the
country was put to the expense of sending
two sets of Crown prosecutors over the
same district. The Attorney-General had
either misunderstood one of his remarks
in reference to the Crown prosecutors, or
had carried his meaning too far. He did
not accuse them of doing their duty improperly, but he said that the very nature
of their employment had a tendency to
induce the Crown prosecutors to pursue
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convictions with more zeal and energy
thi:m was at an times desirable. He fully
agreed 'with the observation, that these appointments were prizes for young men.
Most of them were given to young men
who were previously unknown in the
colony, and who had scarcely ever held a
brief. Such appointments ought to be
prizes for young men, but young men
ought to have their turn at holding them.
If a Crown prosecutor commenced his
career by travelling over one of the remote districts, and gradually made the
circuit of the colony, he would, if he had
got anything in him, be able, by the time
that he had worked into Melbourne, to
make a position for himself, and resign
his office of Crown prosecutor. He was
quite content with the assurance of the
Attorney-General, that. the matter would
receive his attention, and he would withdraw the motion.
Mr. SNODGRASS understood the
effect of the observations of the honorable
mem ber for South Bourke to be, that the
present Crown prosecutors had held office
too long, and that his object was to
remove them. Did the Attorney-General
agree with that opinion?
Mr. HIGINBOTHAM thought that
the last honorable member entirely misapprehended the view taken by the
honorable member for South Bourke. He
(Mr. Higinbotham)' understood that
honorable member to recommend, not that
the present Crown PlPsecutors should be
deprived of their appointments, but that
there should be a re-arrangement of their
duties, with· a view of equalising the, at
present, unequal amount of travelling
which they underwent. He entirely concurred in that object, and would give his
best attention to the matter, with the
view of carrying it into practical effect.
Dr. EMBLING said that he certainly
understood the honorable member for
South Bourke to imply that he desired
the early removal of the present Crown
prosecutors, in order that young men
might receive their appointments. He
(Dr. Embling) regarded the office of a
Crown prosecutor as a very important
one, and one which ought to be filled by
a gentleman of some age and standing in
his profession. If a gentleman discharged
the duty of a Crown prosecutor efficiently
he ought not to be removed from the
office.
'
Mr. G. P. SMITH explained that the
meaning of his observations was, that if
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young men were appointed to act as Crown
prosecutors in the remote districts of the
colony, and were gradually promoted to
the more central districts, by the time
that they got into the Melbourne dist.rict
they would, in nine cases out of ten, have
acquired sufficient standing and position
in their profession to enable them to
resign their office of Crown prosecutor. '
Mr. BIND ON regretted that in this,
as in many other discussions, a broad
principle had gradually become a mere
personal matter. The object of the honorable member for South Bourke was
simply that the inequalities of the duties
of the different Crown prosecutors should
be equalised; and he agreed with the
honorable member that the pr!'r:lCiple was
a right one. He would also point out that
Crown prosecutors in this colony occupied
a different position from what they did at
home. Here they discharged the functions
of a grand jury; and, in: his opinion, not
only ought their duties to be equalised,
but it was desirable that they should be
periodically removed from one district to
another, in order to pre\ent there being
. a sort of standing grand jury for each
locality. At the same time, he had no
fault to find with the way in which any of
the present Crown prosecutors discharged
their duty; and he believed that a better
corps of Crown prosecutors did not exist.
Mr. EDW ARDS concurred in the
desirability of equalising the duties of the
Crown prosecutors. It was not equitable
that one Crown prosecutor should be able
to get through his district after one or two
days' journey by railway, while another
had to go to and from Portland, or the
confines of Gippsland.
Mr. IRELAND said that he could not
see any objection to an equality in the
distribution of the area over which the
Crown prosecutors acted, but he strongly
objected to their removal, periodically,
from one district to another. The Crown
prosecutors in this country were in a
totally different position to gentlemen
who acted in that capacity at home.
Here a great portion of the work, which
at home was done by the Crown solicitor
and his clerks, was performed by the
Crown prosecutors themselves. In fact,
the usual etiquette of the profession 'Was
abandoned, and the Crown prosecutors here
acted both as barristers and attorneys,
and placed themselves in communication
with the police and other parties, in order
to obtain necessary instructions and infor-
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mation. It would be most mischievous
and injurious to remove a Crown prosecutor, just as he was becoming acquainted
with the officials in his district with whom
he had to place himself in communication,
unless Parliament was prepared to adopt
the cumbersome and expensive machinery
which was in operation in the old country,
and allow the Crown prosecutors to act
purely as barristers. Unless that machinery was introduced, it would be absurd
to remove these gentlemen just as they
were beginning to acquire the knowledge
necessary to enable them to perform their
duties efficiently. He trusted that the
committee would not adopt the nostrum
of persons who had, perhaps, very little
practical acquaintance with the subject.
Mr. BUNNY remarked that. he understood that the object of the motion was
simply to have the duties of the Crown
prosecutors distributed more evenly. He
did not oppose that object, but he opposed
the motion on the ground that, as a
general principle, it was improper for
Parliament to interfere with the discretion of the heads of departments in the
details of their departments. If the
motion was to be withdrawn on the understanding that the Attorney-General was
to act upon it, he should object to its
withdrawal, on the broad basis that the
discretion of the Attorney-General ought
not to be interfered with.
Mr. HIGINBOTHAM said that it was
certainly true that he agreed with the
object of the motion, and that he would
consider the principle which it involved
with the· view of dealing with it. He
hoped, however, that the honorable member for St. Kilda would not press the
motion to a division; if he did, he (Mr.
Higinbotham) should vote for it rather
than against it.
Mr. IRELAND understood the honorable member for St. Kilda to object to the
discretion of the Attorney-General being
interfered with.
Mr. BUNNY objected to the heads of
departments being told what they were to
do with their subordinate officers.
Mr. HIGINBOTHAM entirely agreed
with the honorable member, but, at the
same time, he thought that it was right
and proper that the Government, in the
administration of their departments,
should listen to, and, as far as seemed
right, accept the opinions expressed by a
number of members upon a practical
question of this kind. If the motion
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were withdrawn, therefore, he certainly
should act with the recollection of the
fact that a large number of members had
expressed an opinion in favor of it.
Mr. G. P. SMITH intimated that the
chairman of committees had suggested to
him that it was doubtful whether such
a motion as he had proposed could be
appended to the vote. It appeared, however, that a condition was annexed to the
vote for the salary o'f the Crown solicitor
last year, and also to the vote for the
stipendiary. magistrates a year or two ago.
Mr. LEVEY hoped the honorable
member would not press this m'otion,
because, if the motion were carried, it
would be mandatory upon the AttorneyGeneral to require that the Crown prosecutor who attended a circuit court should
attend the general sessions at the same
place, and in many cases that would be
im practicable.
Mr. G. P. SMITH said that he was
quite content to withdraw the motion,
and leave the matter in the hands of the
Attorney-General, after the assurance
'which the honorable gentleman had
given; but honorable members on the
other side were playing fast and looseat one moment they wanted a division,
and at another they were content to take
the assurance of' the Attorney-General,
providing that it was something quite
different from what everybody else understood it to be. If the honorable member
for Kilmore had been present in the
House during the discussion, he would
have been aware that it was not intendell
that the present arrangements would be
interfered with until due notice was given
to the Crown prosecutors.
Mr. IRELAND was at a loss to understand what the honorable member was
driving at. What was the origin of this
interference with the Attorney-General?
Was it in order that new appointments
should be made?
Mr. G. P. SMITH.-To upset the
honorable member's arrangements.
Mr. IRELAND was not aware that he
had made any particular arrangements.
Perhaps the object was to carry out the
honorable member's own arrangement. It
was rather unseemly for a colonial barrister to stand up and meddle with the
head of a department, and oppose gentlem~n of greater experience than himself.
The honorable member had not explained
the object of his motion, simply, perhaps,
because he did not wish the real object
0
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Mr. GILLIES beiieved it was doubtful
which he had in view to be exposed.
Mini::lters ought not to be interfered with whether such a condition as the honorin the discharge of their departmental able member for South Bourke wished to
functions, except upon good and sufficient append to the vote could be put from the
grounds; and the honorable member for chair. The condition which was appended
South Bourke had shown no reason for to the vote for the Crown Solicitor last
any interference in this case. If there year was quite a different thing. The
had been any complaints against the effect of that condition was to reduce the
Crown prosecutors, the Attorney-General salary of the Crown Solicitor, because it
would have been justified in taking action proposed that certain fees should be
without the interference of the honorable deducted from his salary. In the present
member. This seemed to be a "hole-and- case, however, it was not proposed to
corner" move, of a mysterious character. interfere with salary at all, but to express
It would have been more modest and an opinion upon a general question of
becoming if the honorable member had policy; and he believed that it was not
asked the Attorney-General if there the function of the Committee of Supply
were any defects in the working of his to express an opinion as to general policy
on any particular vote. The proper
department.
Mr. McCULLOCH observed that the course for the honorable member to have
honorable member for South Bourke was adopted was to have tabled a motion on
willing to withdraw the motion, and leave the subject, so that notice might have
the matter in the hands of the Attorney- been given, and the subject discussed
General; but the honorable member for in a regular way. It was rather exSt. Kilda objected to the withdrawal of "traordinary that such an animus should
pervade a discussion affecting the posithe motion.
Mr. G. P. SMITH expressed surprise tion of the Crown prosecutors. The
that the honorable member for Kilmore honorable member for South Bourke
assumed the attitude which he did towards ought to be remarkably circumspect as to
other members. He denied the insinua- what he said upon the subject, because
tion of the honorable member that he had some persons, who might not be very
surreptitiously, or by a side-wind, endea- charitable, might, perhaps, be inclined to
voured to effect a change in reference to think that the honorable member desired
the Crown prosecutors. He had himself the removal of some of the Crown prosegiven notice to the honorable member of cutors in order that he might have a
his intention to move in the matter, and greater chance of getting into some public
asked the honorable member to be present business himself. If the present Crown
during the discussion. He could under- prosecutors were removed from one
stand that the honorable member could district to another, they might be subject
not believe that anyone could do any- to so many inr.onveniences and annoyances
thing from a praiseworthy motive. That that it would not be worth their while to
was quite in accordance with the honor- retain their appointments. If it was the
able member's opinion; but it was some- intention of the honorable member for
thing new to be told that it was imperti- South Bourke to compel some of them to
nence for a colonial barrister to interfere give up their appointments, it would be
with any of the acts of the honorable much fairer if he avowed that intention
member. He knew of a case of much at once. If such were not his intention,
greater impertinence, in which a colonial he ought to give proper notice of the
attorney actually drove the honorable motion, in the usual way. The present
member for Kilmore out of a consti- system in connexion with the Crown
tuency. It appeared, therefore, that colo- prosecutors had been in operation for
nial attornevs and colonial barristers were several years, and had received the
rather in the ascendant. (Mr. Ireland- sanction of a number of Attorney" Just now.") He apprehended that they Generals; and he (Mr. Gillies) did not
would not be put in the descendant by the think that it ought to be suddenly
honorable member. As he said before, changed.
however, he had no wish to interfere with
Mr. McKEAN apprehended that it was
the discretion of the Attorney-General. competent for the committee to annex
The matter had been pressed by the other such a condition to the vote, and pointed
side, and he would now leave it in the out that conditions were annexed to the
hands of the committee.
vote for the Crown Solicitor and also to
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that for police magistrates and wardens.
He cOl1Curred with those honorable members who believed that it would be advisable occasionally to remove the Crown
prose'cutors from one district to another.
After ~ome further discussion,
Mr. G. P. SMITH withdrew his
motion.
Mr. ORR, referring to an item of
£2,000 for "costs and other expenses
connected with, or arising out of, actions,
suits, and legal proceedings," asked
whether that amount would cover all costs
arising out of the late crisis, including
tariff actions, confessed judgments, &c. ?
Mr. HIGINBOTHAM replied that the
£2,000 was for this year. He was sorry
to say that the attention of the committee
would have to be called to a sum of between £3,000 and £4,000 on the supplementary Estimates, incurred chiefly, if not
exclusively, in the proceedings to which
the honorable mem ber referred. He
might inform the honorable member that
in not a few of those cases-in the
majority of them, in fact-he was happy
to say that an arrangement had been
arrived at by which the parties would pay
the costs out of pocket of the Crown, and
upon those terms obtain payment of the
money to which they were entitled.
The vote of £12,625 was then agreed to.
The following votes were agreed to
without discussion :-Crown Solicitor,
£4,380; Prothonotary, £8,375; Masterin-Equity, £2,156 13s. 4d.; Chief Commissioner Insolvent Estates, £2,990.
REAL PROPERTY ACT.
On the vote of £9,560 for the division
of the Commissioner of Titles,
Mr. BYRNE took exception to the
item £2,116 13s. 4d. for "clerical assistance and preparation of diagrams."
This seemed a large sum for the amount
of work done, He might mention that
he did a great deal of business with
the department, until he found that it was
impossible to get transactions passed
through it in reasonable time. Some
parts of the office would be best described
as chaos; they were the most practical
illustration in the colony of" how not to
do it." These remarks were not intended
to apply to the heads of the department,
from whom he had received every courtesy
and attention, but to persons of minor
capacities, who had failed to discharge
their dnties. The head of the department
assured him that three days ,yere sufficient
VOL. II.-K
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for the transfer, in duplicate and with
plan, of any property already registered
under the Act, and that three hours or
less was sufficient for the execution of a
mortgage or lease. But what was the
fact? Why he had waited months for a
single transfer, and he knew that hundreds
of other persons had been placed in the
same position. He believed that the Attorney-General had taken the matter in hand,
and was introducing better a.rrangements ;
and he was led to understand that the
officers of the department were not to
blame for all the delays, some being
occasioned by the detention of claims at
the country offices, and others through
a want of clerical assistance. It might
be that, like a new steamship, the department had to go through a little work
before the mach inery would perform
smoothly and steadily, but, knowing what
he did, he felt bound to direct attention
to the subject. At any rate, if clerical
assistance was required it ought to be
granted, as the good working of the department was a matter of paramount importance to the country. One misapprehension which he desired to correct was,
that he had withdrawn his motion for a
commission to inquire into the working
of the department. As honorable members were aware, his motion lapsed with
the late session, and he had not renewed
it, in courtesy to the Attorney-General,
who was pushing forward a Bill to amend
the errors discovered in the Act.
Mr. HIGINBOTHAM: said that this
year an additional sum of £200 was asked
for as salary for another cle'rk, whose assistance the Commissioner of Titles believed
would be sufficient. The committee were
indebted to the honorable member for
bringing the subject forward. He was
prepared to admit his belief that at one
time there was just cause for the honorable member's remarks concerning the
delays in the department, but he did not
think that those causes now existed. He
trusted that he would be able to satisfy
the honorable member on that point.
The delays had arisen from various causes.
After the passing of the Land Act of
1862 there was considerable delay, owing
to the number of claims put in for the
transfer of land taken up in evasion of
the provisions of that measnre. A delay
of two or three months also was occasioned
by a want of parchment. Another and
more permanent source of delay Vi'as, that
persons frequently made application to
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have their lands put on the register who delay of a year had occurred, but the fault
could not produce a sufficiently good title lay with his client, whose pro'perty was
to satis(y the Commissioner. Some time put on the register so soon as he produced
ago a person wrote to him complaining a document which was required. Indeed,
bitterly concerning a half year's delay he ventured to say that the titles of onewhich had occurred in dealing with his third of'the landed property in the colony
application. On inquiry, however, he bad been so slovenly prepared that the
found that the day after the application Commissioner could not venture to accept
was received a document was demanded them. What the department required
which was necessary to complete the title, was a larger staff and more suitable offices.
and from that day to then the title never The secretary's office was in a state which
had been completed~ If people expected no business man would tolerate. Hunthat the department would not only dreds of deeds were heaped on the floor,
register, but would make titles, they were for want of pigeon-holes to put them in ;
mistaken. The office only registered and, moreover, the mantelpiece had caught
titles proved to be good; and if people fire, and was half burnt away. The sight
\yere unwiiling to incur the expense and gave one a very poor idea as to the security
trouble of proving good titles they could of the titles. As to professional objections,
not expect the work done for them. he knew that many attorneys, himself
Another class of objections came from included, higbly approved of the system.
the many members of the legal profession Why, he knew that, the other day, two fees
who viewed the department with jealousy, of £50 each had been paid for examining
and who cast every obstacle in its way, a title, while under the Torrens system
wi th a view to its disparagement. He the total cost need not have exceeded ten
regretted to say that this cause was still guineas., No doubt there was a good deal
in operation. All the complaints which of expense and trouble attending the
had been made would be found, he believed, bringing of land under the Act, but afterto range themselves under one or other wards any title could be dealt with as
of the heads he had mentioned. A if it were a Crown grant.
memorandum which he had that day . Dr. EMBLING remarked that, notreceived from the Commissioner of Titles withstanding the praise the honorable
would show that ther-e was now no member for Maryborough. had lavished
just ground of complaint against the on the department, he would be very sorry
department. The Commissioner <stated to send his titles to an office where they
that, at four o.'clock that afternoon, stood the chance of being walked off by
there was not a single case awaiting anyone who entered the room, or of
attention j and that all arrears of work being burnt by the mantelpiece catching
were cleared up on the 27th of the ,fire. A.s to the delays which occurred,
previous month. The return for the pre,. if three days were sufficient for a transvious month showed that there were then fer, the head of the department would
The
51 cases before Mr. Chambers, the senior be alone to blame for them.
solicitor, 41 of which awaited the produc- honorable member for Crowlands (Mr.
tion of evidence of title; and 13 before Byrne) had made grave complaints, and
Mr. Sandford, 5 of which awaited the pro. if he was satisfied with being told that all
duction of evidence. He believed himself was right now, his amount of faith must
that just objections had been removed, be immense.
Mr. MACGREGOR asl{ed what neand that honorable members, on inquiring into particulars, would find that the cessity there was for introducing a Bill to
complaints now made arose either from reform the department, if the Attorneypersons who failed to prove their titles or General's statement, as to its good workfrom persons interested in damaging the ing, was correct; according to the
character of the department.
honorable member for Maryborough (Mr.
Mr. McKEAN fully agreed with what McKean), also, there was no need of a
had fallen from the Attorney-General re- change in the organization. Given a few
garding the efficiency of this department. pigeon holes, and the department would
He could speak the more freely, as he had appear to be the most perfect in the
had many business transactions with it. public service. At the same time, as he
Most of the complaints made arose from could not help having his own eyes and
persons rushing to the office with unmar- ears open, he found that, in very trifling
ketable titles. In one of his own cases a matters, in which questions of titles were
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not involved, months often went by before
transactions in this department were
completed. N ow these delays certainly
ought not to occur in instances where no
subdivision took place. Let honorable
members go down to the Custom-house,
and see how readily one officer and one
clerk transaeted the shipping transfer
business of the port, and they would be
undeceived as to the expeditious manner
in which the Land Titles Department was
worked. He believed that it was possible to bring the system to such perfection as to allow of a land transfer being
effected as easily as a shipping transfer,
and, with the large staff employed, he
failed to see why that should not be done
now. There appeared to be something
radically wrong with the department, and
he did not think that it was so much a
want of legislation-the present Act was
quite sufficient for its purpose-as a want
of organization. A very bad feature in
the working of the department was that
"expedition fees" were taken for the
despatch of business. N ow, these fees
could simply mean "tip," and that they
were received could not be denied. He
was told that accounts had been sent in
by an agent in which the item was openly
charged.
Mr. ORR asked the Attorney-General
whether the receiving of these fees had
come within his knowledge?
]'\'ir. HIGINBOTHAM reminded honorable members that this circumstance
was mentioned last year, and that he then
stated that if anyone would favor him
with particular information he would have
the matter investigated to the utmost of
his power. Honorable members w{}uld
see at once that no investigation could be
founded on a general statement that expedition fees had been received. He had
reason to believe that at one time the
rumour was true. Last year, a solicitor
in the city wrote him a letter stating that
he had paid an expedition fee, but on
reference to that gentleman he found that,
though he was willing to state the scandal,
yet he was not willing to undertake the
responsibility of naming the person by
whom the fee was received.
Mr. ORR.-Name the solicitor then.
Mr. HIGINBOTHAM said that he
could not name the writer of a pri,'ate
letter. He had no power to compel the
writer to prove his charge; all that he
could do was, to have any specific charge
which might be made to him thoroughly
K
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investigated. He believed that the mere
mention of the circumstance had operated
as a caution to the officers of the department, and that the practice was not now
continued. If it was, he only asked that
those who knew of it should acquaint him
of the circumstance. The offence was
a criminal one, so that it would be utterly
impossible to go into the department and
say, "There is a general suspicion that
some of you have taken expedition fees;
which of you has done it, that you may be
placed at the bar of' a criminal court?"
As to the amending Bill, it did not propose
an alteration in the administration of the
department, but was merely to effect a
change in some points of law which would
be submitted to honorable members for
them to judge of.
Dr. EMBLING expressed his belief
that a letter written to the AttorneyGeneral was a public document. He held
that the Attorney-General was bound to
produce the one "he had mentioned, and
compel the writer to prove his case or
withdraw his charge.
Mr. MaKEAN said that perhaps he
could throw some light on the matter.
He remembered that, when the department was overpressed with business, and
when he was very urgent in having a deed
, pushed through with despatch, one of the
clerks said to him, "The only way I know
in which you may be assisted is, that if
you choose to pay some of the engrossing
, clerks to engross the deed at home, out of
hours, you may, perhaps, obtain it sooner."
The charge for engrossing, he presumed,
would have been about 2s. There was
no attempt, as he understood, to extort a
fee of one or two guineas. It was very
possible that the agent's charge, which
the honorable member for l{,odney had
alluded to, was not for actual expedition
fees, but for attendance at the office to
urge expedition. With reference to the
amending Bill, he would suggest the expediency of introducing a clause providing
that aU land should be brought under the
Act. He could not see why the State
should maintain two systems, which required two buildings and two staffs of
officers. He believed that if the whole of
the city lands could be brought under the
Torrens Act it would effect a sort of revolution in the buildings. Owners, when
they found they had secure titles, would
erect handsome structures in the place of
the present dilapidated shanties.
l\~r. ORR pointed out that the Attor-
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nev-General had now before him the'
statement of an honorable member that a
e1erk in the department had informed him
that he could get his title in a more
speedy manner if he paid an expedition
fee. It mattered not whether the fee was
two shillings or two guineas, the principle
was the same, though the honorable member knew little about such matters if he
thought that the smaller sum would be
sufficient. Moreover, it appeared that the
deed was to be taken out of the office by
some clerk to his home. 'Vas this
dangerous removal of deeds also the practice of the department?
Mr. RIG INBOTHAM submitted to
honorable members whether he could proceed with a charge against the officers of
the department on a statement that one
of them once said to the honorable member for Maryborough, "'rhe ouly way I
know in which you can get your deed
earlier is by having it engrossed out of
hours. " Moreover, there was no proposition to take a deed out of the offi~e, but
only to take a blank piece of parchment
and engross something on it-something
which required to be signed and sealed
before it became an instrument of title.
He repeated that the receiving of expedition fees was criminal, and that, after the
warning which had been given, he did not
believ'e the practice existed.
Mr. RAMSAY said that honorable
members were referring to the evil~ which
existed two or three years back, rather
than to evils of the present day. On
visiting, the department two years and
a-half ago, he found that the clerks could
not tell whether any particular deeds were
in the office or not, as two or three hundred were received from the Lands Department every day, without any schedule
of their names or numbers. He pointed
this out to Mr. Reales, and the omission
was rectified the same day, so that now the
possession or non-possession of a deed
could be told at once. He could bear
testimony to the fact that the department
required both accommodation and furniture to enable it to sort the deeds, and
otherwise to transact its business properly.
The vote was then agreed to, as was
also a vote of £19,348 6s. 8d. for the
Sheriffs' department.
COUNTY COURT JUDGES,
On the vote of £28,590 for County
Courts, Courts of Mines, and General
Sessions,

CO'ltnty Oourt Judges.

Mr. McCANN remarked that the
arguments used that evening by the
honorable member for South Bourke
might be very well applied to the department under consideration. If it was
desirable to move the Crown 'Prosecutors,
in order to equalise their duties, as the
Attorney-General appeared to think was
the case, then it was still more desirable
to remove the judges. Judge Brewer, for
instance, had most arduous duties-duties,
in fact, which he could not perform, because he could not be in two places at
once. Moreover, resident local judges
could scarcely help forming intimacies,
and it was only human nature to suppose
that th~y might b.a influenced thereby.
Dr. EMBLING urged that the vote
ought to be increas~d by £500, for the
payment of the jurors who sat on the
inq uests at the Yarra Bend. These jurors
were summoned from a list of 90 to 100
persons, and, consequently, the duty became a very heavy tax Ilpon them. The
tradesmen who attended had often to close
their shops.
Mr. MACGREGOR called attention
to the item, " The Judges, eight at £ 1,500
each."
Either the salaries of these
officers were too high, or that of the
Chief Commissioner of Insolvent Estates,
who was appointed at £1,200 per annum,
was too low. Honorable members should
remember, also, that these salaries were
fixed at a time when living, and general
expenses were much higher than was the
case now. It seemed anomalous that the
Chief Commissioner should receive £300
per annum less than the Commissioner
at Geelong. It might be said that some
of the judges were put to heavy travelling
expenses, but one of them, at any rate,
never went out of Melbourne j and though
his duties were of a more continuous
character, they were not of more importance than those of the Chief Commissioner
of Insolvent Estates. It seemed to him
that the Government ought either to increase the one item or reduce the other.
Mr. EDWARDS observed that the
Commissioner of Insolvency at Geelong
also fi1led the offices of County Court
Judge and Chairman of General S~ssions
at Geelong, Portland, Belfast, Vvarrnamboo1, Sale, and some other place in Gippsland. In fact, he was constantly travelling, and, in consequence of his absence,
the insolvency business at Geelong had
frequently to be postponed. He unders,tood that in order to remedy this incon-
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venience, the Government had properly
asked another gentleman (Sir George
Stephen) to act as insolvency commissioner when Mr. Brewer was unable to
attend. There was no comparison between
the cases mentioned by the honorab1e
member for l~odney. Mr. Edwards added
that he trusted an equalization of the
county court districts would be made.
l\fr. HIGINBOTHAM said he understood the member for Rodney to institute
a comparison, not between the Chief
Commissioner of Insolvent Estates and
the District Commissioner at Geelong,
but between the Chief Commissioner and
county court judges generally. He considered that the salary of the Chief Commissioner was inadequate for the duties
which he had to perform, those duties
being quite as important, dealing with
interests as large, and requiring as much
ability and attention, as the duties of the
county court judges, even considering the
duties in connexion with criminal cases
which those gentlemen had to discharge.
The Government had long been of opinion
that the salary of the Chief Commissioner
should be increased, and they were only
waiting until the Chief Commissioner became a judge, as proposed by the new Insolvency Bill, to ask the House to give him
the same salary that was given to county
court judges. He hoped this Bill would
become law in the COllrse of the present
year. With regard to the observations of
the honorable member for South Grant,
there was no doubt that some of the
county court judges had more onerous
duties than others; and he was compelled
to admit that the argument used in favor
of equalising the duties of the Crown
prosecutors seemed to apply with very
great forcarto the case of the'county court
judges. The suggestions of the honorable
member would be submitted to the Minister of Justice. With regard to the remarks of the honorable member for Collingwood (Dr. Embling), a number of
gentlemen waited upon him that day with
reference to the unfair operation of the
proceedings in summoning juries for inquests at the Yarra Bend, by reason of
which the same persons were constantly
summoned. He believed that, in cases of
that kind, it would be only reasonable and
fair to give the jurors a small rem uneration-sufficient, at all events, to cover
their expenses. The sum suggested, 5s.
in each case, would make a total expenditure of only £400 or £500 a year, and the
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propriety of granting the allowance would
be considered by the Government.
CORONER~ INQUEST&
On the same vote of £28,590,
Mr. RA.MSA Y asked what advantage
was derived from the holding of an inquest
on every case of death in the Yarra Bend
Lunatic Asylum? The system had become
quite a pest and a curse to the community.
It would be well if they could borrow a
little common sense from the north of the
Tweed. Let an officer be stationed at the
Asylum-he might be called a CI'OWll
prosecutor-whose duty it ,vould be to
reside on the spot, and report to the
A.ttorney-General every case of suspicious
death that occurred. It would be better
to have au officer of that kind at a large
salary, than that a limited number of
people, to whom time was of vast impol'tance, should be compelled to leave their
occupations to serve on unnecessary inquests.
Mr. McKEAN considered that at least
25 per cent. of the inquests held at the
Yarra Bend were totally unnecessary, and
trusted that an early opportunity would
be taken.to repeal the clause of the Act
which made it mandatory to hold these
inquests. Why should it be necessary to
hold an inquest on every case of death at
the Yarra Bend any more than on every
case of death at the General Hospital? If
there was not sufficient supervision, let
there be a larger medical staff. Better
that there should be an extra medical
officer than that men should be dragged
away from their business, at the most important part of the day, to attend inquests
which were purely of a formal characterinq uests on persons whose death had been
expected for some time before. He also
com plailled that the performance of post
'mortem examinations, in connexion with
Yarra Bend inquests, was confined for
the most part to one or two members of
the medical profession. This was not
dealing fairly b.v that profession. It appeared to him that there was a great deal
of patronage in the hands of the coroner,
who was paid by fees and mileage. He
considered that the system required a
thorough revision, and he hoped that, when
the general question of the lunatic asylums
came to be treated, an alteration would be
made.
Mr. 'MOORE said he could not allow
the observations of the last two speakers.
to pass without some remark. It was
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urged that it was an act of perfect folly
to hold inquests upon patients at Yarra
Bend, inasmuch as, from the character of
the disease, it was known almost to a certainty what would be about the period of'
the probable dissolution of an unfortunate
patier;t. But, unhappily for the reputation of the institution, ugly and ghastly
stories would from time to time come
under the notice of the public of mysterious deaths, supposed to be accelerated
by violence on the part of attendantsdeaths which needed, above everything,
judicial inquiry and investigation. He
thought it would be a most deplorable
thing on the part of the House to endorse
the doctrine just propounded, that there
should be no inquests on deceased lunatics,
unless circumstances of a suspicious nature
arose. There had been numerous instances
-one occurred recently-of the nicest
inquiry failing to discover whether injuries
which appeared on the persons of deceased
patients had been caused by themselves
or by the unnecessary, and in some instances brutal, treatment of their keepers.
This showed the necessity for inquests.
It would be much better to vote an allowance for jurors than that the inquests
should be discontinued.
Mr.. WATKINS remarked that great
injustice was done to the inhabitants of
Collingwood by the manner in which juries
for Yarra Bend inquests were summoned.
The humbler class of shopkeepers were
the sufferers; they were constantly
being summoned, and the reason was that
they rarely left their homes at midday,
and therefore could easily be found.
They had either to walk or to pay cabfare and toll; and, if they were a little
late, they 'v ere liable to a penalty of £5.
He did not advocate dispensing with
inquests, but he thought that the present
system might be considerably improved.
U nd~r the existing arrangement eighteen
jurors were summoned, and, if they could
not agree, the coroner would take a verdict
from twelve; and thus the vim,vs of six
intelligent and sensible men, who saw
some difficulties in coming to a decision,
were perhaps overridden by those of the
majority who were very anxious to go
home. He considered that the area from
which the jurors were selected should
be extended, and that the expenses of the
jurors should be paid. If this were done
the difficulty would be removed to a great
extent.
1\1:1'. ORR trusted that the Attorney-
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General would consider the matter very
carefully before taking a course which
would give to a certain part of the country a vested interest in these inquests.
A much shorter way out of the difficulty
-without adopting the course recommended by the honorable roem bers for
Maldon and Maryborough-would be to
adopt the course pursued on certain occasions in country districts, where there
were no coroners-namely, to instruct a
magistrate to hold an inquiry. The country would never consent to 'the law being
altered so as not to make it compulsory
to hold an inquiry of some kind on every
patient who died in the institution. The
honorable member who urged that an
inquiry should be held only when there
were suspicious circumstances, seemed to
overlook the fact that, in hospitals and
such other institutions, patients were surrounded by sensible fellow patientspeople who could give information to
visitors and others as to the circumstances under which any particular death
took place- whereas the poor helpless
creatures confined at the Yarra Bend
were unable to give to the outside public
anything in the shape of an intelligible
account of what transpired in the instituti.on. He considered that if a police
magistrate were selected to inquire into
every case of death that occurred at Yarra
Bend-the metropolitan police magistrates might take the duty in turn-the
difficulty of summoning jurymen would
be removed, and a result secured more
satisfactory to the public than the farce
which had been mentioned of a sensible
minority being over\vhelmed by a stupid
majority.
Mr. :MACGREGOR complained of the
needless expenditure of money in fees for
post mortem examinations, when there
was no doubt as to the cause of death.
He concurred in the suggestion of the
honorable member for the Murray, that
in all cases there should be a magisterial
inquiry; and that only when the visiting
magistrate was of opinion that death
took place under suspicious circumstances
should an inquest be held.
Mr. McLELLAN expressed the fear
that a magisterial inquiry in every case
would not answer very well. During the
present management of the Yarra Bertd
Asylum, coroner's inquests had brought
to light five or six cases of bodily injury.
l\1:ere magisterial inquiry would probably
not lead to the detection of such cases.
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He trusted that the small sum required
for juries would not weigh with honorable
members, because coroner's inquests were
unquestionably a protection to the unfortunate individuals who were placed in the
Yarra Bend. He did not wish to bring
any charge against the present management of the institution, which he believed,
under the circumstances, to be as perfect
as it could be.
Mr. HIGINBOTHAM remarked that
the various suggestions which had been
made appeared to proceed on the assumption that it was in the ~power of' the
Government, by mere arrangement, to
alter the present system; but the present
system was based on the statute law, and
the law must be altered before the system could be altered. He thought the
proposal that inquiries should be conducted by police magistrates without the
aid of a coroner's jury one that deserved
every consideration. Probably it would
afford all the guarantees that the public
might desire for the protection of lunatic
patients; but it was an arrangement which
could not be carried out without a change
of the law, and therefore he scarcely
thought it advisable to discuss it further.
Mr. BYRNE urged the importance of
looking well after the patients, both before
and after they were dead. Vigilance in
visitation and superintendence while
patients were alive might save the necessity for several coroner's inquests. For
his own part, he could not believe that the
patients were subjected to cruelty. He
believed that the institution was managed
by a very efficient staff, and that 75 per
cent. of the inquests held were not required.
Dr. HEATH said he could not believe
for one moment that there was a systematic exercise of cruelty towards the
patients at Yarra Bend, or at any other
asy lum in the colony; but he felt that
inquests to ascertain the cause of' death
were necessary to satisfy the outside public
that the patients were properly cared for
and looked after. With this rod, if it
might be so called, constantly held over
them, the attendants found it necessary
to be much more careful than they probably would be were such a check removed. Although it might not be necessary to hold an inquest in every case, still
It was very difficult to determine in what
cases inquests should be held. The appointment of a visiting officer might to
some extent obviate the necessity of many
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inquests; but if the visits of such an
officer were confined to periods prior to
death the arrangement would not answer.
A patient might be visited in the afternoon, and everything might appear perfectly satisfactory; and yet, before night
-probably from the uncontrolled passion
of an attendant-the ribs of that patient
might be broken, and his death follow
shortly afterwards. Yet there would be
no inquiry if the plan suggested by the
last speaker were to be adopted. There·
fore, he (Dr. Heath) held that an inquiry
must take place in almost evelY instance.
In many cases an inquiry was absolutely
necessary, not only for the credit of the
institution, but also for the satisfaction of
the public.
Mr. SANDS recommended that inquiries into the cause of fires should be
instituted by local magistrates instead of'
coroners. By such an arrangement the
public would be saved great expense, and
yet the inquiry would be quite as efficient.
It had been said that four out of every
fi ve fires occurred under su::;picious circumstances, and that in consequence
these inquiries became absolutely necessary. But the expenses of the investigations had to be borne by the inhabitants
of the locality. He considered that such
a tax should be met in some way by the
Legislature.
The vote was agreed to.
POLICE l\1AGISTRATES.
On the vote of £37,550, salaries and
allowances to police magistrates and wardens,
Mr. HIGINBOTHAM stated that the
Minister of' J ushce proposed retrenchment in this department by reducing the
number of' police magistrates by seven.
But the salaries of those gentlemen for
nine months would be a::;ked, in order that
they might have six months' notice of the
proposed change.
l\1r. MACGREGOR suggested that the
mode of redistributing the districts. of
police magistrates should be laid on the
table. It was important that the com·
mittee should know how the magistrates
were allocated.
Mr. l\1oKE~\N said he did not think it
would be right for the eornmittee to seek
to interfere with departmental arrangements in redistributing these magistrates
over the length and breadth of the colony;
but he thought honorable members could
afford much valuable information to the
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GO\Terument as to the places where police
magistrates were required and where
they could be dispensed with. He knew
one district lvhere it would be to the
public advantage to Bubstitute a police
magistrate for local justices of the peace.
He referred to Fitzroy. It was a notorious
fact that, notwitbstanding tbe number of
justices in that district, the polic'e were
often compelled to hunt up a second magistrate, jn order that the business before
the court might be transaded. It was
also customary for persons, who had a
case before the petty sessions court, on
finding, after consulting with their legal
advisers, that they had not a leg to stand
upon, to say that they would go and consult a friend who would be on the bench.
Recently, in a case in which the member
for Collingwood (Mr. Edwards) and himself were concerned, the presiding magistrate pulled out of his pocket a plan of
certain premises to wbich the case related,
and asked tbe witness under examination
w bethel' it was a correct plan or not. ~ebe
magistrate, to whom he referred, was the
the Hon. George Harker. Mr. Harker
admitted that the chairman of his committee, :Mr. Delbridge, and brother-in-law
of one of the parties, bad waited upon him
the previous night and given him the full
facts of the case. :Mr. Harker ac]mowledged that he bad made a mistake in
listening to the representations that were
made to him, and no doubt he would not
be guilty of a similar error in future.
This was by no means a solitary case. It
very frequently happened that persons who
consulted.him (Mr. McKean) as to cases
which were about to be heard in the
Fitzroy or Oollingwood Police Oourt said,
"If you think there is any doubt on the
point I will get Mr. So and So to sit on
the bench." It was a too common practice for magistrates, especially in the
suburban courts, to go on to the bench
with their minds biased in some of the
cases which they were about Lo hear. ~rhe
evil could only be prevented or mitigated
by having a police magistrate to attend
each court regularly, to see that the cases
were properly dealt with. The attendance
of a police magistrate was specially required in such populous districts as
}'itzroy, where important questions of
law arose, because it could not be
expected that the clerks of petty
sessions should be competent to advise
magistrates on all questions of law. He
had heard Mr. Duigan) the clerk at the
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Fitzroy and East Collingwood courts,
abuse professional men in a most scurrilous manner, which he would not have
dared to have done if there had been a
police magistrate on the bench. He was
informed that, last Thursday, 1\1:r. Harker
rose and left the bench in consequence of
Mr. Duigan's conduct. He had practised
on different occasions before twenty-one
or twenty-two benches of magistrates, and
he had never anywhere obE\erved such
evils in connexion with the mode of con·
ducting business as he had at some of the
suburban coui'ts, and especially at East
Collingwood and·Fitzroy. He hoped that
tbe vote for police magistrates would -be
withdrawn until he could move for a
return showing the duties performed by
each of those officers; and that a redistribution of police magistrates would be
made, with a view to their attendance
at the courts of petty sessions in all
populous districts.
Mr. EDWARDS said he was informed
that, during his absence, his name had
been mentioned by the honorable member
for Mary borough. Every time the honorable member got into a row or a difficulty, especially in connexion with the
Fitzroy council or the Fitzroy magistrates,
he dragged his (Mr. Edwards's) name into
the affair. He hoped that in future the
honorable member would settle his differences by himself. He was tall enough,
strong enougb, and almost good-looking
enough, to fight his own battles. He
agreed with the honorable member, however, that it was desirable that the system
of police magistracy should be extended.
What he should like to see in operation
was the English system, which he
attempted to initiate when he was first
elected in 1861, namely, the appointment
of barristers, of so many years' standing,
as stipendiary magistrates, to preside at
the courts of petty sessions, instead of
honorary magistrates. Police magistrates
did preside at the courts of petty sessions
in l\1:elbourne, and he saw no reason why
the principle should not be extended to
the suburbs. The courts of petty sessions
at Fitzroy, East Oollingwood, and Richmond, each sat two days a week, and none
of them on the same days as the others,
so that one police magistrate could preside at all the courts held in those three
large districts. It would be equally easy
to provide for the attendance of a police
magistrate at the other suburban courts.
He would remind the Attorney-General
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that the jurisdiction of magistrates sitting in courts of petty sessions in this
country was much greater than that of
magistrates in England. Here the magistrates in courts of petty sessions had the
same jurisdiction in actions for breach of
contract and. actions of detinue that a
Supreme Court judge had, up to the
amount of £20; and, of course, the same
points of law might arise in an action for
£20as in an action for £1,000. It happened
sometimes, also, that a decision given in
one case would govern a number of other
cases of a similar character. He believed
that, •with very few exceptions, the
honorary magistrates were most honorable
men, and acted strictly consc~entiously,
and that if they gave wrong decisions
they did so from error of judgment. It
could not be expected that the magistrates
should be competent to decide the intricate
points of law which were involved in
some of the cases in which they were
called upon to adjudicate; and therefore
it was desirable that, where practicable,
the courts of petty sessions should
be presided over by police magistrates.
He recommended the extension of the
system of police magistracy to the
suburban courts, on the broad principle
that the justices of the peace in this
colony had much greater jurisdiction than
in Eng land, and that many of the
questions which they were called upon to
adjudicate required men of legal education
to decide. If men who had been trained
to the legal profession, and who had no
local bias, were appointed to preside at
the courts of petty sessions, it would be
more satisfactory both to litigants and
to the community at large. Although he
could not concur with all the complaints
which the honorable member for Maryborough made against magistrates-for
he believed that the magistrates had
given the honorable member every latitude-he certainly thought it was desirable that a police magistrate should
preside a.t courts of petty sessions, to deal
with points of law, instead of their being
left to the clerl\:s to the bench to decide.
Wrong decisions often inflicted a great
hardship upon the parties agairlst whom
they were given, and it would sometimes
be a greater hardship if they attempted
to set the matter right, especially in cases
in which policemen were prosecutors,
because there was no possibility of recovering costs in such cases. He trusted
that the Minister of Justice and the
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Attorney-General would consider the
propriety of appointing stipendiary magistrates to be the sole arbiters of the law in
courts of petty sessions, leaving the other
magistrates to be judges of the facts.
Dr. EMBLIN G, as one of the oldest
magistrates in the Collingwood district,
asserted that a more honorable, upright,
and straightforward body of men could
not be found than the body upon whom
the honorable member for 1\1aryborough
had cast such unjust reflections. ,Vith
reference to the Hon. George Harker,
although he had always been opposed to
that gentleman in politics, he had never
sat on the magisterial bench with a more
upright, conscientious, and honorable
man. He did not deserve the least
shadow of the imputation which had been
cast upon him.
Mr ..McKEAN.-I cast none.
1\1r. WATKINS, as an old resident in
Fitzroy, and one who had had frequent
intercourse with the bench of magistrates,
denied that the charges which had been
made against them by the honorable member for Maryborough were true. He was
sure that Mr. Harker would not do anything of which hi::; conscience did not
approve. In the case referred to, he had
merely produced a plan of a right-of-way,
to assist in eliciting the real facts of the
case. The attack which had been made
was most unfair, and a reflection upon
the inhabitants of Fitzroy.
Honorable
and independent gentlemen would decline to act as magistrates if they were
liable to such cowardly attacks as the
honorable member for Mary borough had
made, not only in his place in Parliament, but elsewhere. He believed that
the Fitzroy bench of magistrates possessed
the confidence of the inhabitanls of the
district.
1\1r. LEVEY was afraid that many of
the evils to which the honorable members
for Mary borough and Collingwood had
referred were almost inseparable from the
working of the municipal institutions of
the colony. Under the M.unicipal Act,
every municipality, whether large or
small, was entitled to have its own bench
of magistrates Within ten miles of the
Melbourne General Post Office there
were fourteen or fifteen police courts-a
larger number, he believed, than there
was within a sim·ilar distance of the London General Post Office. It was rather
a remarkable fact that within the London
metropolitan district, with a population
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of 3,000,000, there were notso many courts
of justice as there were in Melbourne
and the suburbs, with a population of only
about 120,000. If courts of justice were
multiplied to such an extent, it must
follow that the kind of justice dispensed
in some of them would be somewhat inferior. It ought not to be forgotten,
however, that in the City of London
justice was dispensed by the Lord Mayor
and aldermen. Some of the most important police court cases were there decided,
not by gentlemen "learned in the law,"
but by gentlemen of common sense and
knowledge of the world, such as it might
reasonably be expected would be found
amongst the justices of Collingwood, or
any other municipality. Personally, he
would certainly prefer to have a case
heard before a police magistrate, rather
than before an unpaid magistrate; but if
courts of justice were multiplied to such
an extent as they were in this country,
it was absurd to expect that each of them
could be presided over by a police magistrate. There were four police magistrates
in the metropolitan district of Th'lelbourne,
and, perhaps, the appointment of another
might be assented to. There would then
be quite sufficient, at nIl events, to allow
a police magistrate to preside at each
court one day a week. In taking into
consideration any suggestions for the extension of the system of police magistracy,
care would have to be taken that no large
increase of expenditure was involved. It
would be impossible to keep the expenditure
within a reasonable amount, if the number of courts of petty sessions continued
to increase in the ratio in which it had
done, and a police magistrate was expected
to preside at each court. It might, perhaps, be advisable to adopt a similar
system to that which was in operation in
South Australia. In that colony there
were two classes of police magistratesthe ordinary stipendiary magistrates, who
presided at the courts of petty sessions in
the large centres of population, and
stipendiary magistrates of' the second
class, called special magistrates, who
were not necessarily legal men, but were
selected because they were men of j udicial mind and had had some experience
in the discharge of the functions of magistrates. These gentlemen received smaller
salaries than the stipendiary magistrates
of the first-class-their allowance varying
from £100 to £300 per annum-but they
had the same power in dealing with cases,
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and were directly amendable to the Government for the proper discharge of
their duties. Except on the gold fields
and in the metropolitan district, he was
convinced that there were at present
more police magistrates than were required.
Mr. VALE was surprised that the
honorable member for .Rodney opposed
the proposition of the Government for a
reduction of the number of police magistrates. (Mr. Macgregor-" I did not oppose it.") The honorable mem ber did
the same thing, because he wislie.d the
vote to be postponed, which would have
enabled every place which would be
affected by the proposed change to bring
pressure and influence to bear to prevent
the reduction being made. Honorable
members gave a distinct expression of
opinion last session, that it was desirable
to retrench this branch of the public expenditure.
If London had the same
number ·of magistrates in proportion to
its inhabitants as this colony had, it
would have about 250. Victoria, with
a population of 600,000, had fifty police
magistrates, and London, with a population of 3,000,000, had about eight, while
Liverpool bad only one. The mistake
seemed to be that the same number of
police magistrates had been continued in
this country as existed years ago, in forgetfulness of the fact that opportunities
had arisen within the last few years
of obtaining increased work from the
police magistrates without causing
them any increased trouble. The
making of railways and roads had
given increased facilities for travelling,
and a police magistrate might now discharge duties in two or three towns,
though formerly he could attend but one.
Re thought it an exceedingly moderate
proposal to reduce the number of police
magistrates by seven, after giving them
six months' notice, and he hoped that
honorable members ,vould not oppose the
proposition. If it were found to be too
severe a pruning, provision could be made,
before the six months elapsed, for retaining the services of some of them.
Mr. McKEAN ·explained that he did
not intend to imply that any of the Fitzroy or East Collingwood magistrates went
on to the Bench with the intention of
acting corruptly, but that they allowed
their minds to be biased and influenced
by political and social feelings. He cordially endorsed the remarks of the hon-
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orable member for Collingwood (Dr.
Embling) with reference to Mr. Harker.
He believed that that gentleman would
not wilfully do a wrong act. All that he
said was, that Mr. Harker had committed
an error of judgment in the case to which
he had referred. With reference to some
of the remarks of the honorable member
for N ormanby, he wouM suggest, also, that
it would be very desirable, in the event of
the introduction of a Bill for the amendment of the Municipal Act, that it should
contain provision for the amalgamation of
the courts of justice in two contiguous
districts, such as Fitzroy and East Collingwood, and the establishment of one
central court.
Mr. J. T. SMITH said he had listened
patiently to the discussion, and he was of
opinion that the bulk of the evidence
which had been adduced was adverse to
t he proposition of the Attorney-General.
lIe was convinced that it would be one of
the greatest errors which tIle Government
could make, to hastily or unadvisedly reduce the number of police magistrates.
'It was necessary, for the due administration of justice, that there should be as
large a number of police magistrates as
possible. The men who were appointed
justices of the peace were not appointed,
as a rule, because of their know ledge of
the law, or because they· were specially
qualified to discharge the duties of magistrates, but on account of political or otper
services; and it was not to be expected
that a body of men so chosen should all
be duly qualified to act as magistrates.
Moreover, there was often a difficulty in
getting two unpaid magistrates to attend
a court of petty sessions, and hence cases
. which required two justices to deal with
them had to be postponed, or magistrates
had to be hunted' up to attend the
court. As a rule-in the country districts especially-the people were not
satisfied unless the courts. of petty sessions were presided over by independent,
unbiased men, unconnected with party
politics. I t was true that the increase
of the number of municipal bodies had
multiplied the number of benches of
magistrates. He hoped that that would
not result merely in the amalgamation of
the courts of petty sessions, but in the
amalgamation of the municipal bodies
themel ves. Some of those bodies sq uandered sixty or seventy per cent. of their
local revenues in expenses, because they
chose to be cut up into miserable little
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cliques. From his experience on the bench,
he believed it was desirable that police
magistrates should be employed at nearly
every court of petty sessions in the colouy.
He implored the Government to calmly
consider the matter, and not allow the
mere saving of £7,000 or £8,000, or even
£20,000, to stand in the way of the pure
and efficient administration of justice.
Mr. HIGINBOl'HAM said that it was
satisfactory to find that honorable members were agreed that, as a body, there was
no imputation to be caE.lt on the unpaid
magistracy. Still, it was acknowledged
that their decisions were far less satisfactory than those given by police magistrates. He was boun4 to say, also, that
the unpaid magistrates had brought down
upon themselves much of' the suspicion.
with which they were often regarded. If
these gentlemen would attend the benches
in the districts where they lived, and if
they would not flock to benches on particular occasions, they would save themselves
from suspicions whieh, though they might
be unfounded, were, nevertheless, created
by their OW11 act. With reference to tbeir
decisions, some of the most extraordinary
had been given, not about Melbourne, but
in the most remote districts of the colony.
Many of the decisions under the Scab
Act had been highly unsatisfactory, and
some of them wholly inexplicable. It
was desirable to infuse the police magistrate element into the administration of
justice, as far as possible, throughout the
country, and this object might be attained
by making the police magistrates, now
that railways and better roads had given
facilities for travelling, more itinerant
than had hitherto been the case. At
present there was har<;lly a district in
which a magistrate had sufficient to do.
A system had recently been commenced
in the neighbourhood of :Melbourne, under
which a police magistrate visited from
bench to bench, administering justice in
one court one day, and another court the
next. The system did not excuse the
presence of the police magistrate at
each sitting of these courts, but the
unpaid magistrates, having the opportunity
of' profiting by his experience and observing
his decisions, were enabled to deal more
skilfully with the cases brought before
them~ and a uuiformity in their decisions
was thus obtained. To an extension of that
system they might look for an improvement in the administration of justice in
the various courts of petty session. The
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reduction in numbers was not proposed
with any view of diminishing the extent
of the services of the police magistrates,
but it was found that in several places the
police magistrates had little or nothing to
do. For instance, police magistrates were
stationed at Portland, Belfast, and Warrnambool, where there was but little
business, and it was proposed now that
one magistrate should visit the three
places. Here, then, would be a clear saving
of two magistrates. It was proposed, also,
that Steiglitz should be visited from
Geelong, and it was thought that two
magistrates ought to suffice for a popula- .
tion no greater than that of Ballarat.
Even then the proportion would be much
larger than that of any of the great towns
of England. Liverpool, the chief seaport
.of the kingdom, had but one stipendiary
magistrate. Birmingham, he believed,
had none; and even in London, the
proportion of magistrates to the population was much smaller t.han was the
case in any town in Victoria. It would be
impossible for him to bring down any
papers showing the exact districts the
magistrates should be settled in, as, of
course, this was a matter which must
constantly be re-arranged. He might
state, however, that, in addition to the
changes he had mentioned, it was proposed
that Wangaratta should be visited from
Kilmore, and it was thought possible,
though the matter had not been as yet
decided, that one magistrate might undertake the business at Melbourne and one
at Sandhurst. Of course he did not say
that it would be the magistrates in
the places he had named who would be
reduced. In making the reduction, length
of service, efficiency, and claims upon the
public would have to be considered.
1\fr. EDWARDS reminded the Attorney-General that though there might
be fewer stipendiary magistrates in England than there were here, yet that, in the
mother country, the clerk to the bench
was always a professional man, who acted
as legal adviser to the unpaid magistrates.
Generally speaking the clerks were the
leading attorneys of the town, who took
the post because it gave them an acknowledgei posItion in the profession.
Here, on the contrary, there was scarcely
a magistrate who did not know as much
law as the clerk did. The clerks who
joined now had to pass a legal examination,
but that did not apply to the appointments made during Yf.ars back.
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Mr. McCANN expressed his belief
that if there was no better case than that
of Steiglitz the proposed reduction would
not come to much. No magistrate was
harder worked than the one alluded to.
Re had to visit three other places, going
north as far as Gordon'S, and travelling
over some of the roughest ground in the
colony. He was glad that the AttorneyGeneral had alluded to the Scab Act, for
the operation of that measure showed that
police magistrates were more required at
the present time than any other. He
cOllld tell the Minister of Lands that, if
the working of the Scab Act were not
carefully attended to, his land system
would receive a severe blow. He was
present at a court of petty sessions the
other day, not twenty miles from Ararat,
when the prosecutor, failing to prove that
certain sheep belonged to a free selector,
the bench begged the man to confess that
he was the owner, telling him that it would
be worse for him if he did not. N ow, he
could not see why a police magistra.te
should not go on circuit from a place
like Ararat for a distance of twenty miles; .
by that means some check might be imposed on miserable, corrupt, and packed
little benches, who were using the Scab Act
as a means of oppressing the selectors.
Mr. LEVEY urged that, as many of the
clerks of petty sessions were receiving
£400 per annum, the Government might
sec!1re the services of professional gentlemen, who would act as a sort of assistant
stipendiary magistrates.
Mr. BURRO WES referred to the proposed reduction at Sandhurst, and said
that in fact that town only had one police
magistrate, and he was very hard worked.
Mr. DYTE said that if Ballarat had
three police magistrates, no doubt one
could be spared. The fact was, however,
that there was only one gentleman to
visit the two courts on alternate days, as
one was engaged at the warden's court,
and the third enjoyed leave of absence.
The vote was then agreed to, as were
the following votes :-Clerks of courts
and interpreters, £28,876 13s. 4d.; and
curator of estates of deceased persons,
£1,240.
, Progress was then reported.
PENSIONS.
1\1r. COPE moved"That there be laid upon the table of the
House a return of the names of all persons
receiving pensions out of the consolidated
revenue, with a description of the nature and

Water Supply.

[APRIL 25.]

duration of the services rendered to the State
for which such pensions were granted; also, the
date of the grant and present residence of the
grantees."

Mr. WATKINS seconded the motion.
Mr. LEVEY presumed that it was
clearly understood that, by the words "a
description of the nature of the services,"
nothing more than a statement of the
offices held, and the duties of those offices,
was req uired.
J\1:r. McCULLOCH replied in the
affirmative.
The motion was then agreed to.
RECALL OF SIR C. DARLING.
Mr. REEVES withdrew, in favor of a
motion tabled by Mr. Balfour, his notice
of motion" That this House views with regret and indignation the action taken by the Secretary of
State for the Colonies, in removing Sir Charles
Darling from the Government of this province
without waiting the receipt of' intelligence that
would place him in possession of facts necessary
to form a correct de~ision upon recent events."

The' House adjourned at five minutes
past eleven o'clock.

LEGISLA.TIVE A.SSEMBLY.
Wednesday, April 25, 1H66.
Water Supply-Operation of the Land Act-Australasian
Insurance Company's Bill-Land Certificates-SupplyCoroners-Nava.l Training Ship-Volunteer Force-Recall of Sir C. H. Darliug-Oharitable Institutions-Parks
and Gardens-Geological Survey - Coal in YictoriaGovernment Astrunomer-Marine Survey-RailwaysMain Roads-Crown Prosecutions·- Insolvent Statute
Amendment Bill.
The SPEAKER took the chair at halfpast four o'clock.
WATER SUPPLY.
M.r. BINDON asked the J\finister of
Mines for an explanation as to the delay in
carrying out the waterworks throughout
the country, the districts in which surveys
were proceeding, and when it was proposed to ask for tenders for any portion
of the works? He observed that he had
no desire to throw any blame on the
:Minister of Mines. He was sure that
honorable gentlemau was anxious to expedite the works for the supply of water
to the country as much as possible; but
it was im portant that the fullest information on the subject should be imparted.
Information would create confidence, confidence would beget energy, and energy
in industrial matters was success.
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Mr. SULLIVAN observed that there
had been no delay in carrying out the
water supply scheme. There had been
an apparent delay, but this arose from his
relying upon the information oI the
engineers as to the time the surveys
would occupy. The surveys had taken
longer than was anticipated, but nothing
had been lost in consequence. With
regard to the Loddon and Sandhul'st
scheme, surveys were made repeatedly in
order to secure the greatest possible
accuracy, and the result of this labor was
that the channel would be shortened by
some eight or ten miles, and that a saving
to the amount of £20,000 would be
effected on the whole work. That was
an important point gained. With respect
to other portions of the scheme, he might
state that tenders for the Coliban works
had already been advertised for; and he
hoped to be in a position, next week, to
invite tenders for the Geelong works.
Surveys were going on in other parts of
the country, as fast he could get competent men to undertake them; but for
this and further information he would
refer honorable members to the report
which he proposed to lay on the table.
He begged to add that arrangements' had
been entered into with the banks, in
anticipation of the sale of debentures,
under which a sufficient sum of money
had been ad vanced to enable him to
proceed with the works.
OPERATION OF THE IjAND ACT.
HIPOUNDINGS BY SQUATTERS.
Mr. LONGMORE inquired whether
the Government would amend the Impounding Act, so as to enable selectors
under the Land Act 1865 to defend themsel ves against a system of aggression at
present pursued by the pastoral tenants
of the Crown? He remarked that selectors of land, as soon as they made selections, brought cattle 011 to their allotments, but the cattle would not remain
there, because of the sheep which the
pastoral tenant kept on the land-cattle
declining to feed with sheep. He had
plenty of proof that in many instances
sheep were driven on selectors' allotments
for the express purpose of driving off the
selector. Shepherds were compelled to
do this or be discharged. Cattle so driven
away went on to the reserves which might
be in the area, and, as sure as they went
on these res(~rves, they were impounded.
He knew an instance of a squatter erect-
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iug a scaffold, 50 feet or 60 feet high,
where a man was kept as a look-out, to
see that the sheep were on the allotments
and when a selector's cattle strayed on to
the reserves. He held that a man who
did such things was a thief and a robber.
He was sorry that so many pastoral
tenants were engaged in these transactions,
and he hoped the Attorney-General would
make some effort to place the selectors on
a proper footing before the session closed.
1\1:r. HIGINBOTHAM said he was
afraid there was some truth in the statement, that some of the squatters had
sought to exterminate the selectors under
the Land Act, by using the selected
lands as feeding grounds for their oown
sheep, and taking advantage of the law
which for hade the selector to impound
cattle until he was able to fence in his
land. If such a practice prevailed, it was
scarcely consistent with the professions
which were sometimes heard, that the
pastoral tenants were not opposed to the
progress of agricultural settlement. At
the same time, he believed that it was not
possible to introduce and pass, during the
present session, a measure which would
have the effect of correcting this abuse.
It ,,'ould be remembered that the clause
on this subject in the Amending Land
Act was the subject of very lengthened
consideration when before Parliament.
He believed it was then proposed that
this fair and reasonable provision should
be applied to all land j but the feeling
was that no man should be at liberty to
impound the cattle of another unless he
fenced his own land. The House was
not prepared to extend the provision to
all lands, and limited it to lands purchased
or selected under the Acts of 1862 or
1865. He did not think they were in a
position to alter the law j and, without an
alteration, it would be impossible to prevent the abuse of which the honorable
member fo~ Ripon and Hampden complained. However, he considered it would
be the duty of the Government, at a very
early period next session, to introduce a
measure dealing with the subject, and the
cognate subject of the fencing of all
alienated land.
1\1r. LAI.JOR expressed the hope that
the 1\1:inister of Lands would not allow
commons in agricultural districts to be
taken up under the 42nd section of the
Land Act. He believed that section was
intended to apply only to lands in the
neighbourhood of gold fields.

Impoundings by Squatters.

Mr. GRANT ohserved that eV6ry application under the 42nd section of the Laud
Act would be considered by a commission,
consisting of an officer connected with
the survey department and some persons
connected with the loca.lity; and it was
perfectly hopeless for any person already
possessing large tracts of land, or for
speculators, to think of obtaining any of
the licenses that wonld be issued under
that section. Such persons might employ
their servants to take out certificates, but
if thev did the licenses would not be
granted. A thorough investigation would
be made in each case, and no license
would be granted save to bonafide residents and cultivators of the soil. Commons were liable to be taken up under
the 42nd section, but he did not say that
the whole of a common should be so taken.
His own opinion was that commons should
be reserved as far as possible, and on this
opinion he had acted.
1\ir. LALOR urged that, in certain
agricultural districts, where it was -impossible for farmers to live unless they had
the use of commons, the commons' should
be reserved from the operation of. the 42nd
section.
Mr. GRANT said he could not lay
down any general rule on the subject.
It was perfectly useless to expect men
to settle down except in agricultural
districts. (1\1r. Lalor-" Gold fields.")
Gold fields were in the immediate neighbourhood of good agrieultural lands, and
he held that those lands should be occupied. When the Land Bill was first
introduced, the 42nd section referred only
to "auriferous lands," but, in the passage
of the measure through Parliament, this
was changed to "lands on any gold field."
However, he repeated that each individual
case must be dealt with on its own merits.
Mr. VALE remarked that there was a
power whieh the :Minister of Lands could
bring to bear on those squatters who acted
in opposition to the spirit of the Land
Act. He referred to the power of proclaiming reserves and unselected lands as
commons. If this were not effectual in
preventing the squatter robbing the free
selector of his grass, the Minister had the
power of proclaiming the rerraining portion of the runs of those who offended
as areas. at the earliest possible date.
This was the way to secure to the selectors the advantages to which they were
entitled under the Act.
Mr. GRANT concurred in the remarks
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of the last speaker. He was prepared, in
any case whi(',h might be brought under
the attention of the :6oard of Land and
Works of squatters impounding the cattle
of free selectors, to proclai m reserves as
commonages. The department had sent
out officers to inspect every area which
had been thrown open for selection, and
the allotments which had been selected in
those areas. A very large extent of land
in the areas was withdrawn out of a feeling of justice and commiseration to the
squatters. It was considered very hard
to put up the whole of a man's run at
one and the same time. But the withdrawals were made on the distinct understanding that the squatters would not
employ dummies. He regretted to say
that the squatters, with very few exceptions, had employed dummies. The
officers whom he had sent out would
ascertain and report to the Board of Land
and Works the instances in which squatters had employed dummies, and, in every
case, the remainder of the run of the
offending squatter would be opened at
the next selections.
Mr. LEVEY suggested that the Minister of Lands should instruct his officers
to see that the persons who called themselves free selectors were not the dummies
of mere speculators. He was inclined to
think that many of the cases of hardship
were the fault, not so mLch of squatters,
as of a number of speculators, who were
evading the Land Act to a far greater extent. This was shown by a recent impounding case which took place at Koroite,
and was heard before the magistrates
at Coleraine. There the difference was
not between a squatter and free selector,
but between a squatter and a speculator
who had bought up a number of rights of
free selectors. There were many of these
speculators who bought the rights of
struggling free selectors for a mere song,
and were thus laying the foundation of
princely estates which would prove a far
greater nuitlance to the country than the
squatters. The 1\1inister of Lands might
stretch the Land Act in favor of the free
selector; but, in so doing, he should take
care not to play into the hands of persons
who were using free selectors as tools and
dummies.
1\1:r. G RANT said he did not· quite
understand the distinction between squatters and speculators. Both were evaders
of the law. The honorable member for
N ormanby was no doubt right in stating
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that speculators had taken up many of
these allotments; but, if the squatters had
not encouraged them in the first instance,
there would. have been no speculators.
!Vhatever land system might be adopted
III this country, of course there would be
an attempt to evade it. Perhaps under
no system had land laws been more
evaded than under the auction system. It
was notorious that squatters and speculators employed dummies at auction just
as mnch as at selection. But after all, the
matter was reduced to one of administration. The officers he had referred to would
go round the country, and report upon
every case of settlement, and also upon
the violations of the Act by squatters and
speculators, and in every case of violation
the land would be forfeited.
The subject then dropped.
AUSTRALASIAN INSURANCE
COlVIPANY'S BILL.
Mr. BIND ON moved"That all the Standing Orders relating to
Private Bills, prior to the order for the committal of a Bill, be suspended, and that leave be
given to introduce a Bill to alter the style and
title of the Australasian Fire and Life Insurance
Company, and for other purposes; and that the
said Bill be read a first time, a second time, and
committed; and that it be committed to a select
committee consisting of Mr. MacBain, Captain
Mac Muhon, Mr. G. V. Smith, Mr. Dyte, Mr.
Henty, Mr. King, Mr. Moore, Mr. Snodgrass,
and the mover, three to form a quorum, with
leave for the promoters to print the evidence
taken before such committee; and, further, that
the promoters of the said Bill be relieved from
payment of all fees prior to the committal of the
said Bill."

The honorable member stated that the
object of the motion was to place the Bill
in the position that it stood in last session, when the prorogation took place.
Mr. DYTE seconded the motion, which
was agreed to.
LAND CERTIFICATES.
1\1:r. WHrrEMAN moved"That there be laid up!)n the table of this
House a return of the number of land certificates issued by the Government in the years
1862 and 1865, with the quantity of acres; also
the quantities used in selections; the quantities which the right to select upon have been
waived; and the quantities yet unexhausted."

Mr. KERFERD seconded the motion,
which was agreed to.
Mr. GRANT thereupon laid the return
upon the table.
SUPPLY.
The resolutions passed in Committee of
Supply, the day previous, were reported.
Mr. FRAZER asked that the vote for
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salaries and contingencies in the division,
Commissioner of Titles, should be postponed, until the committee proposed
to be appointed had reported on the
working of the Real Property Act.
Mr. HIGINBOTHAM observed that
the vote was simply for the salaries of the
officers in the department, and he did not
think it likely that any recommendations
which the committee might make would
render a reduction of the amount necessary. The object of the committee, as
he understood, would be to inquire into
the working of the department.
The resolutions were then adopted, and
the House afterwards went into Committee
of Supply.
CORONERS.
On the vote of £8,300 for coroners and
the expenses of coroners' inquests,
Dr. EMBLING asked under what
authority the coroners held their appointment ? In Great Britain there were
several classes of co~oners; there were
coroners by virtue of their offices, coroners
by special charter, coroners of' the Admiralty, and coroners by election of the
freeholders. He was not aware that the
coroners of Victoria feU under any of
these designations, and he could obtain
no information on the subject from the
Act to consolidate the laws relating to
coroners. He regarded these offices as
of the greatest possible importance in a
country like this, where the population
was scattered. He contended that if the
coroners of Victoria held their appointmont from the Governor in Council, the
Crown had done here that which it had
never attempted to do in the mother
country. There, for hundreds of years,
the election of coroners had been vested
in the freeholders. He proposed to move,
on an early day, for the repeal of the law
which robbed the freeholder of his franchise.
Mr. HIGINBOTHAM remarked that
the honorable member had unnecessarily
raised a very unimportant question. By
the 37th section of the Constitution Act
the appointment of public officers under
the Government of' Victoria was vested
in the Governor in Council. 'The honorable member for Collingwood, had as
much reason to complain of the want of
power on the part of the Governor to
appoint a clerk in the Customs, as of the
wa.nt of power to appoint coroners. But
if the honorable member desired to try
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the question, he had better proceed by
means of a quo warranto in the Supreme
Court. The question was raised, when
the Ooroners' Statute was before the
House, by some discontented members of
the medical profession, who looked with
jealousy upon the appoiutment of coroners
by the Crown, and desired to make it a
matter of popular election.
Mr. ASPINALL objected to the remuneration of coroners by fees. Such
an arrangement gave rise to the suspicion
that inquests were held unnecessarily. He
also considered that coroners, if medical
men, should not be permitted to engage in
private practice. A reason for this opinion
was furnished at Geelong, only the day
before, when a woman was tried for the
murder of her infant child and the
concealment of its birth. It appeared
that the coroner, to whom he referred,
was consulted, in his capacity as a medical
man, at an early stage of the woman's
pregnancy, as to what she was suffering
from; that he told her what she was suffering from; and that then, in his capacity of coroner, and officer of justicefeeling that the woman might be guilty
of something of the kind with which she
was charged subsequently-he informed
the police that the woman was in the state
mentioned, and that something might happen at an early period. That period arrived, and then tbi~ gentleman was the
coroner before wbom the woman was
brought; and he then stated-not upon
oath, but, as presiding officer at the .inquest, in charging the jury-what he
knew of the matter. This proceeding
showed that a medical man, if a coroner,
ought not to practice privately, lest his
duties to his private patients should be
brought into collision with his public
duties-lest justice might claim a disclosure of facts, even at the cost of the
sapctity which might be supposed to surround the communications of patients to
their medical advisers.
Mr. McKEAN said he was very glad
the matter had been brought unoer the
notice of the committee ill such a manner.
He considered that the coroners should
be salaried officers, employed by the
Government, and under their control;
and that, if their whole time was not
required for the duties attaching to the
office, they should also act as visiting justices, or till some appointment of that kind.
He also considered that the coroners should
have a .thorough knowledge of the rules
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of evidence. lVluch of the unpleasantness
and uneasiness which had arisen out of a
case recently before the courts would no
doubt have been prevented, had the gentleman who presided over the inquest in
that case been properly qualified to take
evidence. The whole of the proceedings
in that case had become almost abortive,
because the coroner failed to take the
depositions in a proper manner; and, in
consequence, the case had to be commenced
de novo in the Police Court, entailing
heavy expense on the Crown, and causing
considerable annoyance to the persons
concerned. He had heard some unpleasant reports with reference to the manner
in which coroners' inquests were conducted. He had heard of the coroner,
while holding the inquest to which he had
referred, having a little black pipe in his
mouth, and conducting himself in such a
way as to create the impression that he
did not give that attention to his duties
which their importance demanded. In
another case the coroner caused one of the
jurors at an inquest at the Yarra Bend
Asylum-a respectable tradesman at Fitzroy-to be arrested, simply because he
was desirous, in the discharge of what he
conceived to be his duty, that certain
questions should be put to one of the witnesses. Not only was this juror given
into the charge of a policeman, but he was
taken in custodv from Yarra Bend to the
Melbourne Club, and there discharged by
the coroner, without any inquiry whatever.
If such things as this occurred, it was
high time that they were investigated.
Again, it vms undesirable that the coroners should employ only such surgeons as
they thought fit to make p08t mortem examinations. A list of' all dnly qualified
surgeons should be kept, and the names
should be taken in rotation, so that other
members of the profession, as well as the
coroners' favorites, might be employed to
make post mortem examinations.
:Mr. LEVEY regretted that the honorable member for Maryborough had taken
advantage of his position as a member of
Parliament to give currency to a number
of scandals against a gentleman who had
no opportunity of defending himself.
The charge which the hon. member had
m.ade against Mr. Candler might or might
not be true; but thi~ was neither the
place nor the way to make such a charge.
Ml'. Candler was amenable to the head of
his department, and if any charge against
him was brought under the notice of the
YOLo II.-L
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Minister of Justice, no doubt full inquiry
would be made into it. He objected, as
strongly as the honorable member for
~lary borough did, to the system of paying
coroners by fees.
He believed that it
was a bad system-a system which had
led to a great amount of mischief, and
would lead to further mischief. Even
if a coroner acted in good faith ill hol€!.ing an inquest, he was always liable
to the suspicion that he acted with a
view to increase his own stipend. The
l\linistry ought to deal with the whole
question of coroners and coroners' inquests
in a comprehensive spirit. He thought
that the time had arrived when the office
of coroner might be amalgamated with
the office of police magistrate. Instead
of reducing the number of police magistrates, as the Attorney-General proposed,
he believed that it would be better if
some portion of the £3,900 expended in
coroners' salaries were devoted to paying
an additional number of police magistrates,
who should also act as coroners. If that
were done, many of' the difficulties which
at present existed in the way of holding
inquests in some districts of the colony
might be removed; because, notwithstanding the large number of coroners
there was, cases often occurred, particularly in the summer months, in which
very great inconvenience, pain, and unpleasantness were caused to the relatives
of deceased persons, in consequence of the
length of time which intervened between
a death and the possibility of holding an inquest.
He was informed
that a person died at Phi11ip Island
during the past summer, and that something like a fortnight elapsed before a
coroner could b8 procured from Melbourne
to hold an inquest on the body. Many of
the coronerd had large districts allotted to
them, and it must frequently happen that
a great lapse of time would take place
between a death and the possibility of
holding an inquest. If the number of
coroners was increased, by uniting the
office of coroner with that of police magistrate, the country would be saved a large
amount of expense; and the interests of
public justiee would be promoted. He
did not intend his remarks to apply to
the large towns, but to the rural districts.
MI'. 0 H,R was surprised at the remarl~s
made by the honorable member for Normanby at the conclusion of his flpeech. If
the suggestion to amalgamate the office of
coroner and that of' police mag'istrate was
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not applicable to Melbourne, it could not inquests in a day, for each of which he
be applicable anywhere. (~1:r. Levey.- received £2 2s., the coroner at Wood's
" Why? ")
What particular circum- Point would probably be occupied the·
stances were there which rendered it im- whole of a day in attending one inpossible to amalgamate the two ~:ffi.ces in quest. However short a distance the
coroner at Wood's Point might have to
Melbourne?
Mr. LEVEY. - Because the police travel from the township, t~e holding of
magistrates in l\1:elbourne are engaged all an inquest was pretty sure to involve the
loss of a day. He fully agreed with the
the day long.
Mr. ORR said that the police magistrates opinion which had been expressed, that the
in Melbourne had not their timt: so fully office of coroner ought to be abolished, and
engaged as to prevent their acting as the duties discharged by police m,agisdirectors of insurance companies. More- trates, except in extraordinary cases. In
over, one or two days in a week were the bush, or places where there was no
quite ample for a police magistrate to sit police magistrate, it would, of course, be
in Melbourne. If two days a week were necessary to employ a medical lllan to
fixed as the days on which a police magis- hold inquests; but in a district in which
trate would attend the court, aU the cases there was a police magistrate, that officer
which required a police magistrate to onght to act. If no general plan was
adjudicate upon them would be set down adopted, be hoped that, at all events, the
for those days. He could not sympathise Attorney-General would make special
with the cry about the hard work which provision to llleet the case of the Wood's
the police magistrates in Melbourne had Point coroner.
to perform. He scarcely ever went into
Mr. SNODGRASS asked the Attorthe city but he saw them perambulating ney-General to inform the committee
Collins-street, or some other public street. what amount each coroner received last
There were no circumstances f~vorable to year? He believed that in the country
an amalgamation of the offices of coroner districts the coroners received so little
and police magistrate in the country dis- that it was scarcely worth their while
tricts, that did not tell, with even greater holding the office.
force, in favor of the amalgamation of those
Mr, HIG INBOTHA.Nf said that the
offices in Melbourne. One special evil of sum asked for this year was the same as
the system of paying coroners by fees, was voted last year; but he was not able
instead of fixed salaries, was that some of to state how much of it went to the
the coroners were very inadequately re- coroners in Melbourne, or how much to
munerated for the amount of labor which those in the country districts. The amount
they had to perform, while others made of remuneration to each coroner depended
large incomes. For example, if the on the amount of labour which he percoroner at Wood's Point had to hold an formed. (Mr. Orr-" No.") Yes; acinquest six miles out of the township, he cording to the number of inquests he
only received Is. 6d per mile, or a total held. There was also a special allowance
sum of 9s. for travelling expenses, though for travelling expenses, at a certain rate,
he would have to incur a cost of 30s. for which was the same in all cases. Though
the hire of a horse, with the risk of having the rate of payment was the same, no
to incur the further expense of remaining doubt the remuneration received was
away from his home all night. On the larger in thickly populated districts than
other hand, the coroner in Melbourne re- in country districts. With regard to the
ceived the same allowance for travelling case mentioned by the honorable member
a similar distance, and he could pro- for the Murray, be might observe that he
bably go to and from the place where had not heard that the coroner at Wood's
the inquest was held, by railway or car, Point had made any application for an
for a couple of shillings. Some· extra increased aUowallce-(Mr. Orr - " He
allowance for travelling expenses cer- has.")-but, according to the rule which
tainly ought to be made to the coroner had been adopted with respect to all other
in the Wood's Point district. It was officers obliged to travel in that district,
also ridiculous that a coroner at Wood's if the coroner could make out a case, he
Point should be remunerated on the would be entitled to an increased allowsame scale as a coronel' in Melbourne, ance for travelling expenses beyond the
because while the Melbourne coroner ordinary rate. He was glad that this
could hold as many as four or five discussion and the discussion last night
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had taken place, as it would be of con·
siderable assistance in enabling the
Government to take the whole subject of
coroners and coroners' juries into consideration. He must say that the arguments which he had heard had produced
considerable impression on his mind in
favour of the suggestion that these inquiries should be conducted by an officer
of the Government, and without the
assistance of juries, except in special and
peculiar cases. He was inclined to believe
that., in the majority of cases, the public
would have sufficient confidence in the
ability of the officer to conduct the investigation to render it safe to leave the
inquiry in his hand. If that system were
adopted, he should suppose that it would
be easy, in most cases, to attach the office
of coroner to that of police magistrate.
No doubt a considerable saving of expense
would be effected by that means, and
there would be that consolidation of
offices which, he believed, was necessary
for the purpose of giving full e.mployment
to officers, in various districts of the colony,
who must be paid large salaries, but who
were not enabled, by the limited character
of the functions which they were called
upon to discharge, to render an adequate
return to the State. He would report
the views which had been put forward in
committee to the Minister of Justice, and
he might say, on his honorable colleague's
behalf, that the subject would be fully
considered before the next session of Par.
liament.
Mr. RAMSA.Y mentioned that about a
year and a-half ago this subject occupied
a large share of his attention. At that
time Maldon formed a portion of the district of the Castlemaine COroner. In consequence of the distance between the two
places and the extent of the coroner's
duties, it frequently happened that he
could not hold an inquest at Maldon
unt.il two or three days after the death
had ~aken place. The inconvenience
caused thereby was so great that representations were made to the l\finister of
Justice, who cut off Maldon from the district of the Castlemaine coroner, and
. appointed the police magistrate, who was
also the warden, to hold inquests there.
He was not aware that any objection had
ever been urged against the amalgamation
of those offices; and, if such an amalgamation could be made in one district,
he saw no reason why the principle should
not be extended to other districts.
L
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Mrr ASPINALL urged that coroners'
inquests ought either to be strictly pri.
vute, or that persons whose credit and
reputation were involved in such inquiries
should have every opportunity of setting
themselves right,as they would if the
case were investigated before the Supreme
Court. At present the coroner was allpowerful: he could, on the one hand
allow an attorney or a barrist~r to appear
and m,ake suggestions during an inquiry,
or, on the other hand, he could retuse to
do so. It was a cruel thing that all the
gossip of a· neighbourhood might be retailed at an inquest, and given publicity
to, and that, if the person whose character
was involved in the inquiry desired to put
himself .right, the coroner and jury might
say they did not want to hear any more
evidence. By the present system of
coroners' inquests a man's character might
be blasted and his prospects ruined; and
though he might put himself right three
months afterwards, of what use was that
to him?
Mr. HIGINBOTHAM regretted that
the honorable member had given such
special and individual point to his remarks
as to render it possible that they might
be injurious to the interests of justice in
the case now pending.
Mr. ASPINALL said that, although
the case to which the Attorney-General
referred might possibly have pervaded his
mind, his remarks had no special reference
to it.
Mr. HIGINBOTHAM was glad that
the honorable member disclaimed all re··
ference to that case. He would promise
the honorable member that the general
subject to which he had drawn attention
should be considered; but he would beg
to remind the honorable member that
coroners' inquests were cond,ucted in the
same manner in this country as they .were
in England, and thnt no special grievance
had been complained of there.
Dr. EMBLING said it was within his
own knowledge that such cases of injus.
tice as the honorable member for Port.
land referred to had occurred in this
country. The change in the law relating
to coroners should be a radical one. One
of the evils of the present system was that
the coroners were guided by favoritism in
the selection of the medical men to make
post 1nm·tem examinations. In some cases
in which inquests had been held, in viI..;
lages at a considerable distance frOni
town, the coroner had directed a surgeon
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from Melbourne to go and mak~ the
post mortem examination. As a rule he
thought that, where a post mQrtem examination was required, it should be made by
the medical practitioner residing nearest
to the deceased. He hoped that the
Attorney-General would ask the Minister
of Justice to direct that this course
should be adopted.
The vote was then agreed to.
NAVAL TRAINING SHIP.
On two votes, one of £29,363 6s. 8d.
and the other of £43,248 7s. 6d., for
various divisions of the Treasurer's departm~nt,

Mr. VALE called attention to the
items for the Naval Training Ship, pointing out that they amounted to something
like £11,000, which, as he understood
that there were about 200 boys on board
the ship, represented an expenditure of
something like £55 per annum for each
lad.
Mr. VERDON said that the amollnt
also included the naval reserve. The
division should have been headed cc N ~val
Reserve and Training Shi p," but the
words" reserve and" had been omitted.
Mr. LEVEY believed that hono~able
members generally would approve most
highly of the trl1ining ship; and of the
system of discipline pursued there.
Mr. VALE professed himself satisfied
with the explanation which the Treasurer
had given.
Mr. VERDON stated that the actual
expense of the boys was Is. II-!d. per day
each; but he had found it necessary to
have a sufficient number of proper instructors, and the expenses of initiating
the system had, perhaps, been more than
. was anticipated. He believed, however,
that the country was satisfied that the
money had not been thrown away.
Dr. EMBLING asked how many boys
there were in the training ship?
Mr. VERDON.-One hundred and
twenty or one hundred and thirty.
Dr. EMBLIN G remarked that there
were about twenty officers for that number of boys.
Mr. VERDON said that all the men
provided for on the Estimates were not
officers.
Mr. F. L. SMYTH directed attention
to the fact that a policeman at the training
ship was pa.id 6s. 6d. a day, and that the
schoolmaster was only paid 7s., and the assistant schoolmaster 5s. 6d. Surely the
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duty of the assistant schoolmaster was
more important than that of a policeman.
Again, the barber and the musician were
each rated at 5s. a day. Placing a barber
and a musician on an equality reminded
him of the times when a barber and a
surQ'eon were the same.
Mr. VEHDON said that the salary of
the schoolmaster and the assistant schoolmaster had previously been brought under
his notice, and he was considering the
propriety of asking for a small additional
sum to increase their payment.
Mr. HALFEY rell)a~ked that, if there
were only 120 boys on boal'd the training
ship, it would appear that they cost at the
rate of £60 per annum, a sum sufficient
for the board and education of boys at
Dr. Bromby's school.
JYIr. VERDON replied that the amount
put down on the Estimates would not be
expended unless it was required.
Mr. HAL FEY suggested that the item
for captain of forecastle, captain of foretop,
and captain of maintop-5s. per day each
-should be reduced one-half.
Mr. YERDON wished the honorable
member could find such men for the
remnneration sllg~ested.
Mr. HALFEY believed that, if proper
steps were taken, many of the expenses
might be reduced one-half. A captain of
a private vessel would get such men as he
had named for £20 or £25 a year.
Mr. J. T. SMITH saw sixty or seventy
of the lads belonging to the naval training ship, the other day, at Princes bridge,
and it was a sight which did him good.
The boys had a remarkably strong, healthy
appearance, and were likely to grow into
a body of men well qualified for the merchant service .
VOLUNTEER FOROE.
While the same votes were under consideration,
Mr. 0 RR said that the. total items
for the volunteer force appeared to amount
to about £30,000, of which £12,620 was
was put down for" maintenance, training,
incidental expenses, and allowances." It
seemed, therefore, that while the maintenance and training of the force cost
£12,620, £ 1~,000 was spent in managing
and governing it. If that conclusion was
anything like correct, the force was altogether overgoverned, and serious reductions ought to be made in the staff and
other expenses. A very strong opinion
was entertained amongst the force as to
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the efficiency of the staff. If a reduction
was made in the number of paid officers,
the force would probably get on as 'well,
ifnot better. The item of' £800, "in aid of
maintaining a military band," was a heavy
expense in connexion with the force. Last
year there was an item of £500 for the
same purpose. Why should these large
sums of money be expended in subsidizing
a number of professional musicians in
Melbourne? What interest the country
could have in subsidizing those men he
was at a· loss to know.
Mr. VERDON said that the honorable
member for the Murray had made a mistake in quoting the figures £12,620. The
sum which was put down for the staff was
£4,225. In referring to the cost of training, the honorable mem ber had also omitted
an item of £5,000 for drill instructors.
The honorable member had certainly not
substantiated his complaint, that the expense of managing the volunteer force was
very great. There were only three paid
officers of the staff for something like
3,500 men, and he had no hesitation in
saying that, so far from being too many,
the staff was insuffiGient to manage the
force. Upon comparison, the honorable
member would find that the expense of
controlling and managing the volunteer
force was very much smaller than the cost
which would be involved in governing a
similar number of regular troops. He was
sorry that the honorable member objected
to the item for the band, because it was a
very important thing that men should
be able to march to good music, and it was
therefore necessary to have a good band.
Mr. ORR.-When do ·the volunteers
march to this band?
Mr. VERDON replied that the band
was for the service of the whole of the
metropolitan corps, and whenever it was
required at the encampment, or when the
volunteers were brigaded together. In
the opinion of' those who were best able
to judge, the money for the band was by
no means thrown away. Of all the odious
things which could be in connexion with
the volunteer movement, perhaps a bad
band was the most odious; and as, in
addition to the baud rendering a service
to the volunteer force, it also aftordeu
the public some amusement and pleasure,
he hoped that honorable members would
not grudge the money asked for on account
of the band.
Mr. LEYEY said he was sorry to be
obliged to bring under the notice of the
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Treasurer the old grievance of the abolition of the volunteer corps in the three
western seaport towns-Portland, Relfast, and W arrnam booI. When those
corps were disbanded, the reason given
was, that it was not desirable to encourage
the formation of' volunteer corps at places
which could not be reached by railway.
He found, however, that the Ballarat
corps was now recruiting at Creswick,
Clunes, and other places, and the Castlemaine corps at Maldon. If the volunteer
movement was to be gradually extended
to the different gold fields towns, he
thought that the western. seaports had
a very strong claim for the re-organization
of their corps. It might be supposed
that, in the event of an enemy attacking
the colony, it would not fly at lower game
than Melbourne and Geelong; but he
believed that the towns on the western
coast were just as likely to be attacked.
Moreover, the volunteer moyement was
not valuable only in its military aspect,
but in its sanatory aspect, as conducing
to the health both of the body and mind.
He saw no reason why the inhabitants of
the western coast should not share in the
advantages of the volnnteer movement
~hich were enjoyed by the inhabitants of
other districts of the colony.
Mr. VERDO N said the honorable member had overlooked the fact that a reason
given for the disbanding of the corps to
which he had alluded was, that they were
unable to come up to the numbers required by the regulations.
Mr. LEVEY.-That was not the only
reason.
Mr. VERDON.-That was the principal reason. If .the three places named
could make up one corps of the required
strength, he should be inclined to entertain the proposal.
Mr. ORR observed that the honorable
member for Normanby had noticed what,
in his opinion, was the only good purpose
which volunteer corps served-namely, a
wholesome and healthy mental and bodily
training. He did not think that any
individual really believed that any power
on earth would send a force to invade this
colony. Therefore, the idea of the volunteers defending the colony was pure
moonshine. He regarded the volunteer
force as affording a wholesome discipline
for the young men of the colony, but he
desired that the State should get full value
for the money that it expended. The
Government ought to be prepared to grant
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to the western seaports the concessions
which they asked for, and similar concessions ought to be extended to other districts of the colony. Some time ago a
letter was sent from Beechworth, asking
the Government to aid the establishment
of a volunteer force there; but the application met with such a rebuff that the
project was at once given up. The
inhabitants of that district might form two
or three corps, and he did not see why
they sho'ald not receive assistance from the
Government to enable t,hem to do so.
Mr. G. V. SMITH suggested that
arms and ammunition might be entrusted
to some of the corporate bodies. If
sent to such places as Beechworth and
other country· districts, the inhabitants
would have the opportunity of learning
the use of the rifle; and if the people
knew how to use the rifle, a force could
always be called out to defend the country
against any attack on land.
The votes were agreed to.
H.M.O.S. VICTORIA.
On the vote of £4,314 5s. for the

Victoria,
In reply to Mr. LANGTON,
Mr. VERDO N stated that this amount
was larger than the proportion which was
actually being expended, or had been expended for some time past. Since the
Victoria returned from her expedition to
the Auckland Islands she had remained
in the Bay, and only a few men had been
retained on board, merely to keep her in
order. The Government intended to make
the vessel useful in various ways. It
might be necessary to employ her in the
marine survey; indeed, she would already
have been employed in that service if a
question had not arisen, between the' Government of the colony and the Imperial
Government as to sharing the cost. Until
the vessel was employed on active service,
he proposed to use her as a further training ship, in addition to the naval training
ship, in order that the boys might learn to
assist in manning a vessel actually under
weigh. The sum on the Estimates would
probably not be required unless the
Victoria was employed in some service,
such as the marine survey, which he
hoped would be the case, at all events
before the end of the year.
Mr. LANGTON suggested that the
Victoria might with advantage be employed once or twice a year in making a
tri p to the Auckland Islands, or other
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islands, where shipwrecks were ,likely to
take place.
The vote was then agreed to, as was
also a vote of £ 1,734 3s. 4d. for salaries
and contingencies in the division relating
to stores.
REOALL OF SIR C. H. DARLING.
On the next vote, £44,980 for the
Government Printing Office,
Mr. LEVI reminded honorable members
that the non-production of some very
important despatches-those connected
with the ,recall of the Governor-had
been attributed to the delay which had
occurred in printing them. As they were
now asked to vote nearly £ 1,000 per
week for the purposes of this department,
he thought that some explanation as to
the cause of this delay ought to be given.
Mr. VERDON said that, as to the
delay in the production of the despatches,
the printer was certainly not to blame; nor
was anyone to blame A n alteration in
the form of the papers was made quite
recently. It thus became necessary to
recast a portion of the matter, and this
involved a delay which could not possibly
be avoided.
He pl'esumed that the
honorable member did not mean to blame
the officers of the Governor's staff for
the time they occupied in copying the
papers?
'
Mr. ASPINALL was sure that. both
the House and the country would have
been glad to see the papers as soon as they
could have been produced. They had not
been produced, and now it w!ts said that
the Governor's staff were to blame.
Mr. VERDON.-I said no one was to
blame.
Mr. ASPINALL.-The honorable member said no one was to blame, but that the
despatches had to be recast. Now, what
did that word mean? Did it mean that
the correspondence could not be sent in a
straightforward manner to the printer,
but required to be manipulated by the
Government; or did it mean that some
one had discovered that the naked truth
would not do ?
The CHAIRMAN said that the honorable member was not in order in discussing
the despatches.
Mr. ASPINALL replied that he was
discussing the want of dispatch in printing
the despatches. They were asked to vote
a very large sum for the printing office,
and they had been led to believe that that
office had delayed work for ten 'days which
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any establishment in town could turn out
in four and twenty hours.
Mr. LANGTON maintained tha.t, as the
House had been led to believe that the
delay was with the printing office, the
question put by his honorable collea.gue
was perfectly justifiable. In bare justice
to the printer it ought to be stated that he
was not to blame.
Mr. VERDON had already done that
justice to the printer. Moreover, he offered
reasons in a spirit of courtesy which the
honorable member for Portland did not
appear to understand, for the honorable
member had turned round and criticised
the way in which he gave the information.
Mr. ASPINALL said his complaint
was that, in the first instance, the House
was told that the resources of the .printing
office were not sufficient, while now they
were informed that th'e despatches had to
be recast, and blame was thrown upon the
Governor's staff. (Mr. Verdon-" No, it
was not.") At all events, it was singular
that they had not heard before that the
delay wa.s not the printer's fault.
Mr. VERDON ventured to say that the
Chief Secretary had- never said that the
printer was to blame. The Chief Secretary only said that the despatches were in
the printer'S hands. It did not follow that
it was the printer'S fault that they were
not produced. He trusted honorable members would recognise the distinction. After
all, it made very little difference whether
the despatches were produced that night
or two ur three nights hence.
Mr. ASPINALL said that the inference
to be drawn from the Chief Secretary's
language was, that the detention lay w~th
the printer and not with the Government,
or else he did not know what that language
meant.
Mr. LEVI remarked that his object was
to discover with whom the Llame lay. No
one respected the gentleman who presided
over the printing department more than
he did, and he was glad that an unjust
slur had been removed from him.
_ Mr. McCULLOCH said that he had
never informed the House that the printer
was to blame. He had stated that he
hoped to be able to lay the despatches on
the table in a few days, and that the
documents were then in the hands of the
printer. Since then circumstances had
arisen which had prevented these documents being pressed on so quickly as he had
anticipated. There was no desire to withhold the despatches; they would be given,
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everyone, from beginning to end. No one
was more anxious that this should be done
than His Excellency himself.
Mr. ASPINALL. - " Circumstances
have arisen which have prevented these
documents being pushed on!" And pray
what did that mean? Did it mean that
the despatches could not be published until
the mail had gone out, or until every possible public meeting had been held? The
honorable member for Kilmore was appealed to not to discuss the subject prematurely, and was promised that tl~e
despatches should be produced as speedily
as possible; but had that prombie been
kept? He left honorable members to put
their own construction on t.he Chief Secretary's language. The pledge was, as he
had stated it, to the ear, though it might
have been couched in misleading terms.
Mr. SNODGRASS reminded the Chief
Secretary that, in the first instance, he
had intimated his knowledge that the
despat.ches would be very voluminous, and
that it had been left to him to say when
they should be laid on the table. No
attempt had been made to extort the
documents from the Government earlier
than their own t.ime.
Mr. McCULLOCH could not understand why t.he subject was brought
forward. There was every desire to produce the despatches as quickly as possible;
but they were in the possession of the
Governor, and were being copied by his
private secretary. Up to that moment he
had not received the last despatch, though
he hoped to do sowthat evening. It was
found necessary to recast the form in
which the despatches were to be produced.
A considerable alteration was made in the
form, but not the slightest alteration was
made in the despatches themselves As
to the mail, he could not understand the
great excitement for the product,ion of the
documents prior to its departure. He had
never said that they would be produced
before the mail left. The documents had
proved much more voluminous than he had
anticipated; but having regard to the
limited staff at the disposal of His Excellency, they would be laid on the table as
quickly as possible.
Mr. ASPIN ALL said that if the staff
at the Governor's command was so limited,
he did not think that either the House or
the country would have objected to a little
clerical assistance being afforded. It was
asserted tha,t the despatches contained
statem~nts derogatory to almost every
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public man opposed to the Government,
and it seemed that those gentlemen were
to lose a mail before they were allowed an
opportunity of disabusillg the Horne Government. Were the Government trying
to steal a march on them? Let it be
understood that, though these statements
did not bristle with falsehood, they might
have been printed long ago.
Mr. VERDON said-Let another thing
he understood also. Let it be understood
that this honorable gentleman who talked
about stealing marches was one of those
honorable gentlemen who, the night before
the mail left, caused a memorial tu be sent
to the Governor, the object of which was
to procure his recall, Rnd who called upon
the Governor the next morning and demanded that he should send the document
home almost before he had time to read it.
Let it be understood that he was one of
those honorable gentlemen who, when His
Excellency refused to do this injustice.to
himself, knew very well that the memorial
had been printed in a certain office
in town, to be transmitted behind the
backs of all it affected.
When the
honorable member talked about stealing
marchet:!, let the country judge which
stood in the better position-the gentlemen
who did this thing, or the Governor, who
was the victim of their machinations. The
honorable member and his friends might be
content with the success of their devices,
without being so eager to see all that His
Excellency had truthfully said of them
before . he left the colony. If the
despatches did contain reflections on the
gentlemen who had signed the memorial-and the honorable member probably
knew better than he did, for in reference
to despatches a great deal more had been
known for some time past outside the
Government than inside it-would their
characters be irretrievably damaged if
theil' answer were delayed a mail? At
all event3, jf it were a quest,ion of stealing
marches, let it be understood that the
honorable member and his friends had
peculiarly distinguished themselves in that
way. It was not necessary to steal a
march on the honorable and learned
member. They would always be able to
beat him and his friends, in the political
contest in which they were engaged,
without descending to such tricks. It was
the honorable member who found them
necessary. It would have been better if
the question had not been raised, and if
the honorable member had not spoken.

Cha1'itable Institution8.

Dr. EMBLING said he liked to see
everything above board. Every reasonable
man knew that the despatches could have
been produced in four-and-twenty hours,
if necessary. For his part, he would not
withhold such despatches an hour, even
though they contained his own condemnation.
The vote was then agreed to, as were
also the following votes: - Military,
£8,000; advertising, £5,000; transport,
£4,000.
CHARITABLE INSTITUTIONS.
. On the vote of £75,000 in aid of charitable institutions,
Mr. VERDON said that the schedule of
distribution was being prepared in accordance with the sworn returns furnished
by the various institutions. The schedule
would be submitted to the House as soon
as possible, and in the meantime he would
ask honorable members to pass the vote, in
order that he might at once make a further
advance to these institutions.
In reply to Dr. El\fBLING,
Mr. VERDON said that the grant was
for maintenance, and did not affect buildings .at all. With reference to the application made by the Melbourne Hospital
last year, for a grant of £3,000 towards its
building fund, the Assembly had taken the
matter out of his hands, by voting £20,Ot)0
for building purposes, to be distributed, as
he understood, in the country districts.
In reply to Mr. O'GRADY,
Mr. VERDON said that he would make
the advance upon the distribution of last
yem' without reference to the final di vision.
Of course honorable members could increase
the amount of the vote when the schedule
came on for consideration.
Mr. McKEAN inquired if the grants
detailed in the Thit'd Supplementary
Estimates, which included" Mal'yborough
Hospital, £1,600," would be adhered to.
Mr. VERDON said the list the honol'able member referred to was simply a list
of the applications made up to that period
for building grants. On submitting t.hese
applications to the House, a sum of
120,000 was granted, on the understanding that applications which had not been
sent in because it was not known that the
Assembly would vote moneys for the purpose, should not be excluded. Accordingly,
other applications had been received, and
would be considered in the division. This
sum was independent of the special votes
ngree4 to last year.
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Mr. BYRNE complained that if the
various hospitals did not recei ve the sums
mentioned in this list, it would be thought
that the new local representatives had not
been so zealous as the old representatives
were.
Mr. KERFERD reminded the Treasurer
that he had promised to bring forward a
Bill to provide for the permanent maintenance of these institutions.
Mr. VERDON said he still intended to
do so. He only regretted not having had
an opportunity before.
Mr. McLELLAN urg'ed the necessity
of the £20,000 for building purposes being
largely supplemented, and instanced the
case of the Ararat Hospital. He inquired,
also, whether the new measure would
provide for an inspection of these institu-,
tions ?
Mr. VERDON said that that would be
one of the provisions of the Hill.
Dr. EMBLING pressed on the Government the necessity of erecting a hospital
for lepers.
Dr. HEATH also urged on the Government the desirability of providing for this
class of unfortunates.
The vote was then agreed to.
THE COLONIAL AGENCY.
On the vote of £1 i,548 2s. 4<1. for
miscellaneous purposes,
Mr. VERDON explained, with reference to an' item of £2500 for the expenses of the colonial agency, that a portion of the sum went to Messrs. Barnard,
who were agents for many other colonial
dependencies; and that anot.her portion
had, until very recently, been paid to
an agent whose duty it was to inspect
the railway plant, &c. Formerly Mr.
Childers held the office, then Major Clarke,
and now Major Pasley. Since Major
Pasley's appointment to a post under the
Imperial Government he had declined to
dmw any salary,0though he still performed
the duties of the office. These duties
now related mainly to the inspection of
military stores.
The vote was agreed to, as was also a
vote of £60,000, to enable the Treasurer
to make advances to public officers and
others, and on account of other Governments; the whole amount to be adjusted
not later than 31st December, J 867, or
earlier, at the instance of the Legislative
Assembly.
LANDS AND SURVEY.
On the vote of £68,660 13s. 4d., salaries
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and other expenses attending the survey,
sale, and management of Crown lands,
Mr. ORR called attention to an item of
£130, "to cover expense of extra security
given by land officers appointed without
add i tional rem uneration." . Many clerks of
petty sessions, he observed, had been
appointed to act as land officers, and had,
in conseqnence, very arduous duties
imposed on them. He desired to kno\v
whet.her those gentlemen would receive
any extra allowance for their additional
duties?
Mr. GRANT said he was aware that
some of the land officers were clerks of
petty sessions-officers not connected with
the Smvey branch. While he could not
say that those officers would be remunerated
for their extra 9uties, they would be reimbursed whatever extra expense they might
incur.
Dr. EMBLING asked what progress
had been made with the survey of the
colony?
Mr. GRANT stated that 1.he annual
report required by the Land Acts of 1862
and 1865 would be laid on the table in the
conrse of a few days, and would afford the
information desired.
Mr. O'GRADY remarked that the vote
included an item of £1,200, for wages of
laborers engaged in parks and reserves;
but he found, in another part of the
Estimates, provision to the amount of
£2,800, for "improving public parks,
garden8, and Parliament Houses' reserve;"
and £4,000 had already been voted for
new buildings! &c., fOl' the use of the
Department of Lands and Survey, and in
public parks and gardens under the control
of the Board of Land and Works. These
figures together made about £8,000; and
he wished to know whether the parks and
gardens to which they related were all in
the immediate vicinity of Melbourne? If
so, he must say that he did not think it
right or fair that those parks and gardens
should absorb so large a portion of public
moneys, while it was diffieult to extract
from the Department a single sixpence for,
similar objects in the count.ry. He begged
to ask who controlled this expenditure?
Mr. GRANT observed that the expenditure was incurred by Mr. Hodgkinson,
and sanctioned by the other membe.rs of
the Board of Land and Works. He thonght
honorable members would do Mr. Hodgkinson the justice to admit that, under his
su pervision, these pu blic reserves had been
kept in a state most, creditable to the de-
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partment., and this without spending one there were considerable arrears, but, extra
shilling unnecessarily. With regard to assistance having been obtained, the
the sum of £4,000 voted the other night, arrears were cleared off. The business
about £2,000 of that amount would be done in that branch of the Lands Departspent in the erection of a new drawing ment was something considerable. Last
room at the Lands Office, and the balance year as many as 18,000 deeds were issued.
would be absorbed in making additions to With such an amount of business, it was
various offices. He would remind the not surprising that there were arrears
honorable member for South Bourke (Mr. occasionally. At one time the departO'Grady) that £2,000 was voted last year ment ran short of parchment-indeed,
for botanic gardens in country districts, there was considerable difficulty in obtainand it was proposed to vote a similar sum ing parchment-and then a delay of somethis year.
thing like ten days occurred.
Mr. O'GRADY admitted the great care
The· vote was agreed to.
bestowed upon the public parks and garGEOLOGICAL SURVEY.
dens in and around Melbourne; but he
COAL IN VICTORI.A.
begged to observe, that the items of expenditure to which he had referred were
On the vote of £9,446 13s .. 4d. for the
in addition to the large sum of money ex- Geological Survey,
pended on the Melbourne Botanic Gardens.
Dr. EMBLING asked if the prospects
He considered it was not right that some- of finding coal were improving?
thing like £20,000 should be spent on this
Mr. ORR inquired whether any satisobject in the neighhourhood of )1elbourne, factory reply had been given by the
while £2,000 was ali that was appropriated Government to the application made by
to meet the wants of the country districts. the proposed company for working the
Dr. EMBLING complained of the cen- Cape Patterson coal fields, for assistance
tralizing tendencies of the Government, in constructing a railway or tramway from
and urged that the country gardens should the coal fields to Western Port?
be placed, so far as State aid was concerned,
Mr. SULLIVAN said the reply givenon the same footing as the Mel bourne whether satisfactory or not, he was not
gardens. At the same time, he must do . prepared to say-was, that the GovernMr. Hodgkinson the justice of saying that ment would be prepared to give similar
under his hands the Fitzroy reserve had 3.ssistance to that which was accorded in the
been con verted, at a very small expense, case of the Inglewood Tramway scheme.
from mere scrub into beautiful gardens.
Mr. SN ODGRASS observed that, some
'Mr. HARBISON urged that the Botanic time since, an alteration in the mode of
Gardens at Melbourne were practically a carrying on the geological survey was
nursery for the country districts, and that . promised, and the appointment of a special
therefore they ShOllld be well attended to. surveyor for Gippsland was recommended.
Mr. RAMSAY contended that a nursery He was not aware that the recommendain Melbourne was of little use when tion had been carried out. He believed
country gardens could hardly exist.
that the head of the geological department
Mr. BYRNE called attention to the had paid a flying visit to Gippsland, but
item of £3,800 for the preparation of deeds he was not aware that anything more had
of grant and leases uuder the Land Act been done. He begged to urge the apand Real Property Act. During the year, pointment of special surveyors, bot.h for
he observed, there had been considerable Gippsland and the Cape Otway district.
difficulty in obtaining Crown grants. He
Mr. GRANT admitted that the suggeswas told that operations were stopped for tion with regard to Gippsland deserved
some time, as in the Lands Titles Office, consideration. He had in his possession a
for want of parchment; and he desired report from Mr. Taylor, who had been
to know whether the item to which he engaged in t~e survey of the north-east
referred included a sufficient allowance part of Gippsland, and that report would
be laid on the table the following day.
for a proper supply of parchment?
Mr. GRANT said the sum set down With regard to Cape Otway, a flying
was amply sufficient for the purpose. He survey had been made of that district,
was not aware that a delay of any moment and he was given to· understand that
had ocelll'red at the Land Office in the further survey would not yield more inpreparation of these deeds. When he took formation as to the geological peculial'ities
charge of the Lands Department he found of the district than the department already
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possessed. There were no indica.tions of
a character to promise anything like im:'
portant discoveries. The honorable member for Warrnambool had brought under
his notice a bushman, who alleged that he
had discovered, in the Cape Otway district, gold, coal, iron, and tin; but the
discoveries were not considered to be of
the slightest importance. With regard to
the prospects of finding coal, the practice
formerly was to allow persons to sink for
coal without having any recommendation
on the subject from the director of the
geological survey; but the practice now
was, not to sanction the expenditure of
money for coal borings in any locality
which should not be approved by Mr.
Selwyn.
Mr. RAMSAY submitted that the sum
of £. j ,500, set down to aid the search
for workable seams of coal, was altogether inadequate for the purpose. Experience showed that the cost of boring
500 feet was close upon £1,000, and
thus two bores of' .'500 feet each would
more than exhaust the entire sum placed
on the Estimates. Mr. Selwyn was of
opinion that the coal already discovered
at Cape Patterson simply fringed a certain
part of the coast, and, in order to ascertaill whether coal could be found in the
interior, it was proposed that a series of
bores ought to be made on the flat extending from the coast-a distance say of ten
or fifteen miles. It was also considered
that in no instance would it be justifiable
to withdraw from a bore until it reached
a greater depth than 500 feet. He would
suggest that the item should be increased
by £ 1,500, in order that there might be a
chance of ascertaining whether the country
possessed an available and payable coal
field or not.
Mr. GR.ANT observed that the vote
for this purpose in anyone year had never
been absorbed. However, he would consult Mr. Selwyn, and if, in that gentleman's opinion, the vote shoulo be increased,
the amount would be placed on a supplementary estimate. He did not think the
public money could be spent in a more
legitimate and desirable manner.
Mr. ORR considered that, instead of
searching for workable seams, it would be
better to try and turn the seams already
discovered to something like practical
account. He had heard the honorable
member for Maldon stat.e that a workable
seam had been discovered, and that a
speedy mode of transit only was required
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to bring the coal to market.
The
Government had intimated their willingness to give to such a scheme similar
assistance to that wp.ich they gave to the
Inglewood Tramway scheme. But he
did not think that enough. The proposal
to construct a tramway from an extensive
coal field to a' seaport was someth ing
more than the construction of a tramway
to connect two important towns; and he
held that some special consideration
should be given to any gentlemen who
would undertake such a work. He considered that the Government should take
steps to ascertain whether the coal field at
Capt Patterson was an extensive coal field
or not; and that, if they were satisfied. it
was an extensive coal field, t.hey should
either take steps to construct a tramway
themselves, or give such assistance to a .
company as would allow the matter to be
carried ou t by pri vate en terprise.
Mr. LEVEY remarked that, although
he had a high opinion of the scientific
attainments of Mr. Selwyn, he entertained
very great doubts as to the practical use
of the geological survey. It had been in
existence something like ten years, and, as
a scientific work, he believed was exceedingly useful; but as to the practical results,
he was afraid they would be found to be
very small. In no one instance had the
geological surveyors been able to denote
to the miners of this country the localities
in which they were likely to find gold.
In every case the miner had preceded the
geological surveyor, instead of the geological surveyor preceding the miner. That
being so, the real practical use of the survey was very slight. He believed that
the carboniferous rocks were pretty well
laid down by Mr. Selwyn; and he was
afraid that the coal-bearing strata were
not diffused over a very large area. That
being the case, he concurred with the last
speaker, that ~t would be far wiser to utilise
the localities already proved to have coal,
than to spend money in searching localities
where it was very doubtful if coal existed.
Unless a coal field was found very near the
sea coast, it would be utterly useless to
the colony. No coal field found in the interior co~ld compete with the coal fields of
New South Wales, which were directly on
the seaboard. That being so, they should
narrow their experiments to a very small
area-the neighbourhood of Cape Patterson.
He would rather see the whole
£fl,446 which formed the vote spent by
Mr. Selwyn, with the assistance of' one or
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two coal-viewers from New South Wales
or the mot.her-country, in ascertaining the
commercial value of those coal fields, than
that the geological s~rvey should be continued.
Mr. VERDON believed that, on almost
every occasion when this vote had been
discussed, honorable members had found
it necessary to consider to what extent the
geological survey could be made practically
useful to the people of this country. Very
instructive discussions had taken place on
the subject, and he had fJ'equently admitted the importance of some practical
result at.tending the survey. He believed
that the scientific value of the survey
would not be disputed by anyone. The
Royal Geological Societ.y, at the head of
which was ~ir Roderick Murchison, had
always maintained that the geological
survey of this country was equal to any
geological survey in the world. "Vi th
reference to coal discoveries, he thought
they might almost come to the conclusion
that it was not very probable that coal
would be found in Victoria as it was found
in many parts of New South Wales and
Queensland. The fossils which indicated
the presence of coal were not to be found
in this country so readily as in the other
colonies. At the same time, he agreed
with honorable members opposite, that it
was expedient to determine, as soon as
possible, the value of the coal fields
already partially discovered. With refereuce to the other great hranch of the
geological survey, he ventUl'ed to hope
that some practical good might now come
of the many years survey of the various
In order to arrive at a
gold fields.
generalization sufficiently large and reliable to be of assistance to the practical
miner, it was absolutely essential that the
geological surveyors .should collect an
immense amount of information, from
every part of the colony. This had been
going on for years, during which a large
amount of ill formation had been collected,
and now, he believed, the geological surveyors had arrived at the conclusion, that
there were two distinct strata of quartz
reefs running throughout the length and
breadth of the country-one being gold
bearing, and the other not; and that they
would be able to show, by-and-by, that
an immense amount of labor and capital
had been wasted in endeavouring to extract gold from quartz, which, from its
geological position, could not be auriferous;
whereas, on the ot.her hand, another
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stratum of quartz, altogether diE-ltinct from
the first, invariably contained gold. If
that generalization were really a sound
one, it would be of immense value to the
miners of this country. It would enable
any miner of ordinary intelligence to say
at once: "The quartz I ha.ve come to,
from its position, is not aut'iferous; I
must seek for another reef which, according to this theory, will contain gold."
At present it was but a theory ; b~t, inasmuch as there was an immense body of
evidence to support it, they might venture
to hope that something practical would
result from Mr. Selwyn'S investigations.
Mr. RAM SAY said he anticipated a
large amount of benefit from the geological
survey, and this looking at the subject
f.'om a point of view not mentioned by the
Treasurer. The geological surveyor, of
course, had not been able to keep pace
with the alluvial sinker, who was able to
get over twenty miles while the geological
surveyor disposed of the sixth of a mile.
The business of the geological surveyor
was not simply to regard the surface
developments, but to trace out the deep
leads which might be supposed to be found
beneath the basaltic rock of the country.
This work was now being carried on at
Tarrengower with regard to the leads extending from Daylesford and Creswick;
and, when this was accomplished, the
geological surveyor would be able to lead
instead of follow the miner. With regard
to the coal field at Cape Patterson, he was
still of opinion that it was valuable and
available, and the opinion was founded
upon the evidence given by Professor
McCoy, and other gentlemen, before a
select committee of the Assembly. Seams
existed right on the sea shore, but l\fr.
Selwyn had given it as his opinion that
the coal field made a small curve into the
land, and then curved out again, and that,
therefore, the area was very circumscribed.
The result of that opinion was, that it was
impossible to induce people to form a company to advance the money (from £75,000
to £ 100,000) necessary to construct a railway of seventeen miles. The borings
which he recommended would show whether an available coal field existed. If
there was an available coal field, there
would be ·no difficulty in raising money
to constl'Uct a railway to bring the coals
to market.
Mr. WATKINS observed that it was
strange that they should be asked to grant
money to see if coal could be discovered
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in the Cape Patterson district, when
£1,000 had already been paid by the State
to one man for discoverillg coal in that
locality.
He thought, the committee
should not vote any money for the purpose, or that sufficient should be voted to
allow of the taking of such practical steps
as would set the matter for ever at rest.
Mr. LEVI remarked that one of the
most valuable things for the people of this
country 'would be the working of a payable coal field. A return, which had been
furnished to Parliament, showed that 1933
tons of coal had been raised under one of
the leases gran ted at Cape PatteI'son. A
large quantity of that coal was brought to
:Melbourne and pronounced to be very
valuable. Allusions had been made to
the select committee which sat some time
since on the subject of the Cape Patterson
coal field. Mr. Selwyn was examined
before that committee, and in reply to the
question-'; Are you of opinion that the
strata hitherto exposed and worked are
not payable ?" said "I consider them not
payable certainly, partly owiDg to their
character, and also owing to their position;
if those seams were at St. Kilda, they
would be of course profitably worked."
The evidence of that gentleman, and the
other evidence taken before the committee,
showed that the main thing necessary to
supply the inhabitants of the colony with
coal from the Cape Patterson district was
simply 'the means of transit. Hundreds
of tons were lying exposed at the mouth
of the pits, and some practical perdons
were prepared to undertake, in the course
of six months from the present time, to
bring 1,000 tons of coal per week to the
surface, The, represen tati ves of a certain
company had been in communication with
the members of the Administration, who,
however, had not given that encouragement, nor acted, he was sorry to say, with
that amount of courtesy which might have
been anticipated in so important a matter.
They had not even replied to a communication addressed to them so late back as
the month of August. If the correspondence were laid on the table it would show
that the proposals made by the com pany
were of such a nature that, if they were
accepted, there was every reason to believe that in twelve or eighteen months
afterwards sufficient coal would be found
at Cape Patterson to supply all the requirements of the colony. It was true
that a resolution was passed last year ill
favor of endowing any company which
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constructed a tramway to the Cape Patterson coal fields with a certain quantity of
land along the line; but it appeared that
the land in that district was not worth
anything. The proposition which had
since, been submitted was, that the Government should guarantee a certain per
centage upon the actual cost of constructing the tramway, after the work was completed. If that proposition were acceded
to, a company would be formed at once to
carry out the undertaking. If the whole
of the money could not be obtained in the
colony, he was quite sure that it could be
obtained in the mother country. If a
company were prepared to sink a large
amount of capital in the construction of a
tramway for the development of the Cape
Patt.erson coal fields, it would be wise
policy for the Government to guarantee a
certain intere5t on the outlay, because not
only would the undertaking give employment to hundreds of people, but there was
evidence to show that, in a few months,
after the opening of the line, the yield of
coal would be more than sufficient to
supply the requirements of the colony. In
July or August last a deputation, including
several supporters of the Ministry, waited
upon the Chief Secretary, to urge upon
him the importance of the subject. If
the Government had fairly considered the
claims which were then put forth, he
believed that a vast sum might already
have been saved by the reduced price at
which the company would have be,en able
to supply coals for the national rail ways.
He would take the opportunity of again
mentioning to the Ministet' of Mines
that, whether from oversight or otherwise, a communicati.on which had been
sent to his department on the suhject had
not been acknow ledged. If the whole
correspondence were, laid on the table,
honorable members would see that there
were very strong arguments why the Government should render assistance of the
kind which had been suggested.
Mr. SULLIVAN said he remembered
the deputation to the Chief Secretary, and
the deputation were assured that every
encouragement which could be afforded to
the project would be freely gi ven; at
the same time, it was stated that the Government did not feel disposed to guarantee
any interest on the outlay. ~ome persons
afterwards waited upon him in reference
to the matter, and he told them that the
Government would be prepared to aid the
construction of the line by granting the
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company an endowment of land, as it had
done in the case of the Sandhurst and
Inglewood tramway. Every desire was
manifested to deal liberally with the company. As tc the charge which the honorable member had made against the Milling
Department, he must say that the department was very punctual in the acknowledgment of communications, and that, if
there had been any omission in this instance, it must have been accidental. He
had not the slightest objection to lay the
correspondence on the table, and let honor-.
able members judge whether the department was to blame or not. Before he
could give any positive answer as to what
he would be inclined to recom mend the
Government to do, he should like the
honorable member to submit the names of
the proposed company, as a guarantee of
the bonafide nature of their intentions, and
also to state definitely what they proposed to do, and what capital they were
prepared to expend. If the honorable
member would do that, he was sure that
he would get an answer from the Government.
Mr. DAVIES regarded it as a perfect
farce to put such an insignificant sum as
£ 1,500 on the Estimates as a reward for
the discovery of a payable seam of coal.
If the Government were really in earnellt
in the matter they would not hesitate to
propose the expenditure of £10,000-a
sum which would be sufficiently small to
test the quality of the coal fields of the
colony. £1,500 was of no possible use
for encouraging the search for coal. He
knew a gentleman who had spent all his
savings in endeavouring to discoyer coal
in the Cape Patterson district; but this
GoYernment, and previous Governments,
for the last five or six years, instead of
aiding him, had thrpwn obstacles in his
path. Mr. Bury, the gentleman to whom
he alluded, had spent hundreds of pounds
in making survey after survey, and even
now, and after complying with all the regulations of the department, he was not able
to obtain a lease for which he applied.
Mr. RAMSAY.-He had his lease two
years ago.
Mr. DAVIES had been credibly informed that Mr .. Bury had not got his
lease yet. The Minister of Mines could
correct him if he was in error. He would
take the opportunity of suggesting that
the Geological Department ought to be
placed under the control of the Minister
of Mines! He could never understand
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why that department should be under the
Minister of Lands. He repeated that it
was a perfect farce to vote £1,500 for encOUl'aging the search for coal. He intended
to move that it be increased to the very
moderate sum of £5,000. A person named
Gibson, a practical coal-viewer, and a
thOl'oughly practical as well as theoretical
geologist, had satisfactorily proved that by
boring a sufficient depth in the Cape Patterson district valuable seams of coal
would be struck. The idea of boring to a
depth of 500 or 600 feet seemed to be looked
upon with awe; but in Glamorganshire,
where the best veins of coal were got that
could be procured in the world, it was
thought nothing to go down to a depth of
500 or 600 yards. The Government ought
to give substantial assistance to the person
to whom he alluded, to enable him to sink
a prospecting shaft 500 or 600 yards deep,
if necessary, to set the question of the existence of payable beds of coal at rest for
ever. Instead of frittering away small
sums of money yea.r after year, the Government ought to take a bold step, and
offer liberal encouragement to those who
were prepared to stake their time and
capital in the discovery of payable coal
fields.
Mr. SULLIVAN remarked that the
honorable member .lor Avoca was under a
misapprehension as to Mr. Bury. He
was not aware that any lease had been refused to that gentleman, although he knew
that he had bep.n about the Mining Department for the last three years to endeavour to obtain compensation for some
fancied injury. He believed he did recommend that a small sum should be
offered to Mr. Bury, provided that he
waived.all claims for compensation; but
he could not say whether the offer was
accepted or not.
Mr. GRANT said that the vote of
£1,500 for encouraging the search for
workable seams of coal had never yet been
expended in anyone year. He would promise, however, that if Mr. Selwyn, the
Government geologist, was of opinion that
an expenditure of £3,000 could be advantageously made during the year, an additional sum of £1,500 should be provided,
making altogether £3,000. The Government were not at all niggardly in recommending that money should be voted for
this purpose. He believed that at least
£25,000 had been spent in the search for
a payable coal field in this country.
Mr. RAMSAY explained, in reply to
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some remarks of the honorable member for
Avoca (Mr. Davies), that seven 01' eight
years ago Mr. Bury made an application
for, and obtained the promise of, a lease
of 640 acres of land in the Cape Patterson
district. About the same time the Cape
Patterson Company obtained a lease of
640 acres, and Mr, Bury subsequently
found that that part of the land which he
applied for had been granted to .that company. He afterwards signed a map, in
which he agreed to take 320 acres of the
land which he had first applied for, on
condition that a lease of 320 acres in
another part of the district was likewise
granted to him, making in all 640 acres.
He got the lease for the first 320 acres;
but when he was about to obtain a lease
for the second 320 acres, it was discovered
that the surveyor had made a mistake and
had surveyed 100 acres belonging to
another party, which reduced the second
320 acres to 220. Mr, Bury, therefore,
refused to accept' the second lease, and
allowed it to be forfeited. The fault lay with
the surveyor, and not with the Government.
Mr. DYTE ohserved that the existence
of coal in the colony was an admitted
fact, and the attention of the committee
ought to be directed to the best means of
getting the coal to Melbourne.
He
thought that the Government should offer
a bonus of £5,000 or £10,000 to any company who brought a given quantity of
coal to Melbourne within a given time.
"If manufactures were to be prosecuted, it
was necessary that there should be coal;
and he believed that t.here were more than
one or two companies ready to bring a
certain quantity to the port of Melbourne,
as a proof of the existence of payable coal
seams, if they were granted a sufficient
sum of money by the Government to cover
their expenses.
Mr. DAVIES asked if it was the intention of the Government to put the Geological Department under the control of the
Minister of Mines?
Mr. GRANT replied that last year he
stated that he was most anxious that the
Geological Depal'tment should be placed
under the Minister of Mines, but a professional difficulty had arisen, which prevented that being·done.
Mr. RAM SA Y remarked that if Mr.
Selwyn, the head of the Geological Department, communicated directly with the
Minister of Mines, as he did at present
with the Minister of Lands, there need
be no difficulty in makiug the change.
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The vote of £9,446 13s. 4d. for the
geological survey was then ageed to,
GOVERNMENT ASTRONOMER.
On the vote of £2,167 for the Observatory,
:Mr. LANGTON drew attention to the
fact that the Government astronomer,
who also acted as the superintendent of
the geodetic survey, only received a salary
of £600 a year. Considering that that
gentlemun must have had a very costly
education, and possessed great scientific attainments and no little original ability, he
was very much underpaid compared with
other Government otficel'S. He suggested
that the salary should be £800, and the
salary of the assistant astronomer £600,
instead of £455.
Mr. VERDON believed that everyone
who knew anything of the Government
astronomer would agree that it was desirable to pay him a larger salary. It
would be observed, however, that he was
in the first schedule of the civil service;
and it had always been considered improper to increase the salaries of any
officers in the civil service individually.
While fully admitting, therefore, that Mr.
Ellery ought to have a larger salary, the
Government did not see how to get over
this difficulty, unless the committee thought
proper to make some allowance to him for
other work, which woul<i be perfectly just,
as he did other work in addition to the
duties of Government astronomer. The
amount of wOl'k which was done under
his 'su perintendence towards the geodetic
survey was very great. He (Mr. Verdon)
had been interested in that work from the
commencement, and he was in a position to
say that the manner in which it had been
initiated and carried on was highly creditable to tbe country and to everybody concerned in the work. As an illustration that
immediate practical results were also attained by Mr. Ellery's services as Government astronomer, he might mention that all
the public clocks in the colony were regulated by the observations which he made.
Amongst other things which the Govern
ment astronomer had undertaken, was the
turret clock for the new Post-Office, which
would regulate the time of all the clocks
in Melbourne, and which was to be constructed here, under Mr. Ellery's superintendence. It was at first thought that it
would be necessary to send to England for
the clock, but the Government found that,
under Mr. Ellery's superintendeQce, it was
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better to make one in Melbourne than to
obtain one from home. By the assistance
of Mr. Summers, the bells could also be
cast in the colony, at less money than it
would cost to obtain bells fi'om England;
and it was hoped also to be able to tune
them here-a very difficult matter. He
mentioned these things to show that there
were in the colony highly intelligent and
able men, turning their attention to all
sorts of things for the advantage of the
country. He did not think that there was
anyone in the country who had devoted
himself more intelligently and successfully
to a host of useful things than Mr. Ellery;
and he should be glad if 1101l0rable members, without evading the law in form or
substance, could give some encouragement
to that gent.leman for the able assistance
which he had always rendered to the
Goverllment in the carrying out of most
important works.
Mr. LANGTON said that his only
object was to secure to Mr. Ellery an
adequate salary.
Mr. VERDON said the matter did not
rest with him; but he would invite his
colleagues to consider whether, without
doing injustice to anyone, some additional
remuneration could be paid to Mr. Ellery
for his valuable services.
Mr. LAN GTO ~ expressed himself satisfied with this assurance.
Mr. LEVEY urged that the expenditure
of money for scientific purposes ought to
be made as much as possible subordinate
to the material interests of the colony.
Scientific men were naturally in the habit
of looking rather to their own fame than
to t.he interests of the country in which
they lived, so that care ought to be taken
by the Government that the pul:>lic money
spent for scientific purposes was spent in
those directions which were most likely to
have practical results.
Mr. GRANT entirely agreed with the
honorable member for Normanby, that the
first thing to be consiJm'ed was the material interests of the colony, which honorable members did not always consider.
As re~nrded Mr. Ellery, the reports of
that gentleman showed that he was anxious
to promote the interests of the country.
The vote was agreed to, as were also
the following votes :-£:20,000 for contract
surveys; £2,500 for surveys of runs.
MARINE SURVEY.
On the vote of £2,500 for the marine
survey, •

Marine Survey.

Mr. PEARSON asked when the Government intended to commence the survey
of the coast between Cape Howe and
Wilson's Promontory ?
Mr. VERDON intimated that the
Government were allxious that the survey
should be proceeded with as rapidly as
possible. They considered it expedient
that the Victoria should be employed in
the work, but a question arose between
the Government of the colony and the
Imperial Government as to the cost. The
Imperial Government objected to pay more
than £2,500 per annum; but the Victorian
Government considel'ed that it was as
much to the Imperial interests as to-the
interests of the colony that the marine
survey should be proceeded with, as a
large portion of the shipping trading to
the colony was owned in England. They,
therefore, thought that the Admiralty
ought to bear half the cost. As soon as
that difficulty was settled the vessel would
be placed at Captain Cox's disposal, and
the survey would be proceeded with.
Mr. PEARSON UJ'ged that the Government ought to proceed with the work
without delay. It was now about twenty
years since this country was colonised, and
a great portion of the coast had not yet
been surveyed. Some time ago Captain
Cox was sent to survey the entrance to
the Gippsland lakes. Instead of going'
there, he went to a totally different place,
and sent in elaborate drawings of another
harbor. The entrance to the lakes was
not yet surveyed. If the Government
were not in a position to survey the whole
of the coast, they ought to ask the House
to vote a sufficient sum to survey the more
important portions of it.
Mr. GRANT remarked that Captain
Cox was not a colonial but an Imperial
officer, and received his instructions from
home.
Mr. VERDON said that Captain Cox
had left Western Port, and was making his
way eastward. The survey would go 011,
but not so quickly as the Government
desired.
Mr. SNODGRASS spoke in favor or
the marine survey being prosecuted as
rapidly as possible.
Captnin Cox, he
said, had only surveyed Western Port
and Hobson's Bay. It would occupy him
twenty years to survey the whole of the
coast at the rnte of progress which he had
made. Without waiting for the Admiralty,
it was absolutely necessary thnt a flying
survey should be made, as there were
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many places along the coast which, years superintendents of public works, and he
ago, were, put down on the charts as safe should hold them absolutely responsible
entrances, but which were no longer so. for every public work in their respective
He should not be surprised to hear of districts. To secure this, the travelling
wrecks occurring at these places.
He fiUperintendents were allowed to make the
hoped that the Government would lose selection of ten permanent inspectors of
no time in making a survey of their own.
works, who would be responsible to them
The vote was agreed to, as was also a for the proper management of the works
vote of £2,800 for fencing and improving over which they were appointed. By this
public parks and gardens.
system perfect and absolute responsibility
On the next vote, £2,000' as grants in would be obtained for the carrying out of
aid to public bodies, for fencing and im- all public work"s. If anything went wrong,
proving public parks and gardens in their he should be able to say to the travelling
respective districts, ,
superintendent in whose district it oc·
Mr. RAMSAY urged that the amount cUlTed, " You are responsible; and if you
was too small, and that, in the distribution are not able to satisfy the Government, you
of this vote in previous years, a difficulty must be dismissed." Formerly, when it
had arisen in defining what were" public was necessary to make inquiries, the forebodies," and what were" public parks and man of the works referred to the clerk,
and the clerk referred to the foreman,
gardens."
Mr. GRANT said that there was a and thus the thing went on in a circle,
somewhat similar vote under the head of so that the responsibility could not be
the Chief Secretary's Department, making fixed with anyone. So far as the experiin all £4,000; and as there would be the ment had been tried it had worked well.
The vote was agreed to.
£4,000 voted last year, the public bodies
'On the vote of £27,761, for salaries
would receive £8,000, which was more
than they could expend this year on parks and contingencies, Public Works Department,
and gardens.
Mr. LANGTON inquired bow it was
Mr. KERFERD said that the terms in
which the vote was granted might pre- that the officers of the Sewers and Water
vent any of the money being devoted to Supply department were not classified?
Mr. VERDON said that these officers
the improvement of public parks or gar-dens under the control of a committee of had never been classified, because it was
desirable to abolish the department so
management.
Mr. GRA:NT said that the distribution soon as the works under its control could
of the vote was usually made by the be sold or leased.
The vote was agreed to.
Assistant Commissioner of Lands and
The following votes were adopted withSurvey, whose desire was to do justice to
all claims. He should be glad to lay a outdiscussion:-Customs, £54,36210s. 7d ;
schednle on the table showing how the Ports and harbors, £20,775 3s. 1d.; coast
and harbor lights, £9,305 15s. ; distilleries,
vote was distributed.
At the suggestion of Mr. VERDON, £3,990; immigration, £1,555; powder
the words "public bodies" were struck magazines, £457 lOs.; wharf and jetty
lights, £ 1,280; lighthouses in Bass' Straits,
out.
£1,965 9s. 6d.; Post-office, £79,522 2s.
The vote was then agreed to.
4d.; mail service (conveyance of inland
PUBLIC WORKS.
mails), £60,000; and electric telegraphs,
The Estimates for the Public Works £41,600 ] 9s. 6d.
Department were next taken into consiNATIONAL RAILWAYS.
deration.
On the vote of £27,761 13s. 4d. for
On the vote of £269,280 for working
salaries and contingencies,
the National Railways,
Mr. VERDON stated that, in accordance
Mr. RAM SAY mentioned that there
with a general wish expressed by honor- was a general impression abroad that the
able members, he had made an alteration present pay clerk was far less energetic
in this department, with a view of securing than he might be. Thongh he had an
more direct responsibility for the proper -assistant and the use of a special engine,
cai'rying out of all public works. To advantages which no previous paymaster
effect this object he had selected two of had enjoyed, he was frequently ten or
the best men in the service to be travelling twelve days behind hand in his payments.
VOL. II.-M
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Mr. VERDON promised to inquire into
the matter next day.
Mr. LEVEY said that the country expected that the Government would now
take some steps for the development of
the national railway system. He would
be glad to know whether the Government
were maturing any plan for the construction of three or four other trunk lines.
Lines were required from Sandhurst to
Beechworth, from Ballarat to the western
district, and from Melbourne to Sale. It
was possible that a rough estimate of the
expense could be made by next session,
when the House could determine whether
it would be advisable to proceed with the
works out of the ordinary revenue or by
means of a loan. The sale of ·the present
lines might put the Government in funds.
Mr. DAVIES called attention to the fact
that one-third of the stations on the trunk
lines were not required. There were many
stations which it was rare to see a passenger stop at, and yet expensive staffs
were maintained at them. He advocated
the adoption of the continental system of
travelling station-masters. A carriage
would have to be attached to each train,
and the station-master would receive and
sell tickets from it.
Mr. FRANCIS said that, as he had not
expected the vote would be taken that
evening, he was somewhat unprepared
with a reply. No doubt feeder lines would
be of great importance, and, consequently,
any applications from companies willing
to construct them' would be favorably recei ved, with a view to Government assistance in the way Parliament had already
determined that such efforts should he supplemented. As to the sale of the railways,
the present state of financial matters in
England must not be overlooked. Money
was now worth from 6 to 8 per cent. there,
and certainly it would not be wise to
put the railways on the market until they
paid something like the current rate of
interest. At any rate, they ought to be
paying the interest due on their capital
account, and the last report showed that
their earnings were not more than four per
cent. A more intimate acquaintance with
the details would convince the honorable
member for the Avoca that his plan was
being gradually carried out. Although
two new stations had been opened since
the commencement of 1865, yet five
others had been closed, and the number of
station-masters had been reduced by two.
There were six or seven other stations
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which he intended to reduce during the
next few months, in proporti<;m to their
average traffic and requirements. The
reason he could not proceed more rapidly
was that, if he were to make a raid and
discharge eight or ten superior officers at .
once, at least eight or ten honorable
members would fight their battle; and
their collective influence would probably
overpower the Government.
Mr. LANGTON asked for an explanation of a.n. increase of £18,000, under the
head of contingencies?
Mr. FRANCIS replied that the increase
was mainly for fuel. 'Last year the cost
of coals was under-estimated, and the
anticipated increase of tratlic would of
course involve a still 'larger expenditure
this year.
Mr. LEVI suggested that the practice
of the Telegraph department should be
followed, and an annual return prepared,
showing what the increase in the revenue
would be were the free passes paid for.
Mr. FRANCIS said that he had no objection to continue the return of free
passes laid on the table last year. Of
course the paeses of Government officers
and of members of the Legislature would
not be included.
Mr. LANGTON pointed out that the
working expenses of the Williamstown
line still exceeded the receipts. No doubt
that line did not receive credit for a large
portion of the goods traffic which pas'sed
over it; but still he thought that the
deficiency was partly occasioned by the
unnecessary number of passenger trains
run during the day.
Mr. LEVEY said that the return asked
for by the honorable member for East
Melbourne was one showing the money
value of the passes issued. All passes
ought to be included, as it was only fair
that the department should be credited
with its full earnings.
Mr. VERDON concurred with the
honorable member.
As a matter of
business, a statement ought to be preserved
of everything done by the railway. In his
own department effect had been already
given to this rule, and the carriage of the
Volunteers was now made a matter of
business.
Mr. RAMSA Y expressed his belief that
the return would be misleading. If any
one leased the lines, on the supposition
that the return showed an available source
of income, he would find himself deceived.
The vote was agreed to.
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On the vote for the Mining Department,
salaries and contingencies, £32,010, and
rewards, £10,000,
Mr. ORR asked whether any claims
had been sent in under the reward vote of
the previous year?
Mr. SULLIVAN said that the fund
was distributed under published conditions.
Several claims were sent in last year,
but in scarcely any of them were the conditions complied with. A small amount
was awarded, but he did not recollect
what.
The vote was agreed to.
The committee then proceeded with the
Second Supplementary Estimates for 1865,
and the following votes were passed:Chief Secretary's office, £2,783 1s. 7d. ;
Attorney-General's Department, £4,789
6s. lId.; and the Department of the
Minister of Justice, £1,055.
On the vote, Treasurer's Department,
£16,172 4s. Id.,
Mr. RAMSAY took exception to the
item "Gratuity to the widow of the late
David Russell Penton, telegraph master
at Geelong." This person, he was informed, had killed himself by intemperate
habits.' The claim had been already investigated and refused.
Mr. VERDON said that the claim was
not refused on the grounds stated. The fact
was that the House was very eccentric in
dealing with these matt.ers. As the widow
was left in great distress, and as Mr.
Penton had been ten years in the Government 'service, the Government thought
that the case ought not to be made an exceptional one. He would promise to make
further inquiries, and if he discovered any
objectionable features the vote could be
struck out when it was reported.
Mr. ORR trusted that the Government
would initiate some general scheme for
providing for the widows and orphans of
the members of the public service.
, Mr. VERDON said that the officers of
the Treasury had already prepared a
scheme of assurance and superannuation, ,
so that every member of the service would
be made easy as to the future of his wife
and children, without having to depend
on 'what must necessarily be the chance
decision of the Assembly.
The vote was then agreed to, as were
also the following votes :-£5,697 7s. ld.,
for the department of Crown Lands and
Survey; £28,324 14s. 5d., Public Works;
and £2,970 12s. 7d., Trade and Customs.
In reply to Mr. McKEAN,
1\1 2
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Mr. VERDON said that the Chief'
Secretary had received the report from
the board appointed to inquire into the
condition of the Industrial Schools, but it
had not yet been considered by the
Cabinet.
Progress was then reported.
MAIN ROADS.
Mr. DYTE (in the absence of Mr.
CONNOR) moved"That there be laid upon the table of this
House a return, showing the number of miles
of proclaimed main roads in the different shires
and road districts in the colony; the number
of miles of main road made, and the number of
mil\:!s unmade, in each district; the distance,
in each case, from the nearest railway station."

Mr. WATKINS seconded the motion,
which was agreed to.
SUPREME COURT CASES.
Mr. F. L. SMYTH (in the absence of
Mr. ASPINALL) moved., That there be laid upon the table of this
House a return, showing the number of cases
prosecuted in the Supreme Court, and in each
circuit court, and in each court of general
sessions, during each of the last five years; the
district or area for which each Crown prosecutor
acts, in Supreme Court, each circuit court, or
court of general sessions; and the population,
according to the last census, of each such district
or area."

Mr. EDWARDS seconded the motion,
which was agreed to.
BENEVOLENT SOCIETIES.
Mr. WHEELER moved"That this House will. on Tuesday next•.resol ve
itself into a Committee of the whole, to consider
the propriety of presenting an Address to His
Excellency the Governor, praying that he will
cause to be placed upon an additional Estimate
for 1866, a sum not exceeding £5,000, to be
distributed amongst the various benevolent
societies."

The honorable member pointed out that a
sum of £800 appeared on the Estimates
for the Melbourne Ladies' Benevolent
Society. He claimed now a similar
recognition for other societies, and
especially for those in country districts;
for these, he was aware, were doing a vast
amount of good. It would not be necessary to give any large sums, but in cases
where the ladies collected £200 or £300 in
a year, it was only right that they should
receive a like assistance from the State.
The late trying season had driven many
fathers of families from one district to
another, in search of work; and were the
local societies enabled to afford temporary
relief to the families thus left destitute, he
was sure it would save a large number of
children from being sent to the Industrial
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Schools. If the Treasurer did not consent honorable member would then have a
to the proposition, he would have to further opportunity of addressing himself
introduce to the honorable gentleman the to the question.
The motion was accordingly withdrawn.
very largest deputation ~f ladies which
had ever visited his offices. Each of the
ladies, moreover, would be prepared to INSOLVENCY STATUTE A~END
MENT BILL.
state her own case.
Mr. DAVIES seconded the motion.
Mr. LEVI moved the second reading of
Mr. VERDON was sorry that the this Bill, and briefly explained the objects
motion should be passed in a thin House, of the measure. Under the old insolvency
because it involved a change in the policy law certain appointments were made, inwhich the House found it necessary to cluding those of chief commissioner, the
adopt some years ago. Formerly such .commissioner at Geelong, and the official
grants as the honorable member advocated assignees. It was contended that, under
were made, but so much difficulty was the 3rd and 50th sections of the Insolvency
found in distributing them-in deciding Statute, those appointments should be rewhich societies should and which shou ld newed; and in order to stay certain pronot share in the vote-that, three or four ceedings-to avoid a great deal of litigayears back, it was resolved to discontinue tion likely to ensue, litigation which might
state aid, save in the exceptional case of affect the titles given by official assignees
the Melbourne Ladies' Benevolent Society. to various estates which had passed through
He was afraid that, if further difficulties their hands-and to allay doubts which
were thrown in the way of administering had arisen, it was deemed necessary to the Charitable Institutions vote, and, if introduce this measure. The object of the
that vote had to be further extended, a first clause was to make it appear that the
resort to a poor law would be inevitable. appointments of chief commissioner and
Considering the importance of the issue commissioner had been made under the
raised, he thought that the honorable mem- Insol vency Statute. The second clause
ber would have done well to postpone the made valid all the acts done by the commutter until the whole question came on missioners. The third clause appointed
for discussion, as in a few days it would the official assignees. The fourth clause
In dealing with these was a penal clause, so far as concerned
have to do.
charitable institutions he had erred on the offences under the old laws. And the fifth
side of liberality; but he felt bound to op- clause empowered the appointment of a
pose the present motion, as it involved an temporary commissioner in the event of
annual expenditure which he knew could the absence or illness of the chief commisnot be satisfactorily controlled.
missioner or the commissioner at Geelong.
Captain MAC MAHON said the honor- On a recent occasion, when the chief comable member ought to be prepared to name missioner was relieved from duty for a
the societies to whom he proposed that this period of time, it was found impossible
grant should be given, and to state the that he could be relieved, notwithstanding
amount of private subscriptions they col- that a deputy, in the person of Sir George
lected. In the absence of definite infor- Stephen, had been appointed, and had
mation, the House could scarcely be invited taken his seat on the bench; and this beto accept the motion.
cause of the deficiency of the law. To
Mr. WHEELER said that as these remedy this deficiency the fifth clause was
societies were formed in a regular way, introduced.
Mr. KERFERD observed that, when
and could furnish regular returns, there
need be no difficulty at all with regard to the Bill was in committee, he should prothe distribution of the vote~ He denied pose a clause with the view of having the
also that he was proposing the introduction local insolvency jurisdiction extended to
of a new policy, because the Estimates Beechworth.
Mr. HIGINBOTHAM said that while
showed that it was proposed to assist one
society, and thus a precedent was esta- he did not feel justified in opposing a Bill
blished. However, he was' quite willing the object of which was to allay alleged
to accede to the Treasurer's suggestion, existing doubts, he was unable to understand the reasoning by which those doubts
and postpone his motion.
The SPEAKER ~uggested that the could be supposed to exist. The second
honorable member should withdraw his section of the Insolvency Statute provided
motion, with a view of renewing it. The that all appointments and acts done or
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made valid under any Acts repealed by the
statute should havp. the same force and be
as valid and effectual as if the statute had
not been passed. It was said that the
" appointments" referred to did not include the appointments of commissioners
and official assignees; but he considered
that the word applied to all appointments
of whatever kind. Even if that construction were given to the word "appointments," he maintained that the appointment of commissioners was an act done
under the Acts previously existing, and he
was utterly unable to conceive the process
of reasoning by which those doubts could
be justified, or by which they could be
allayed without throwing doubts upon
the whole construction of the statute law.
While he did not oppose the Bill, he
could not accept, on the part of the Government, any share of the responsibility
of passing it. If the doubts referred to
had any existence, they would extend to
several other Acts passed last session besides that relating to insolvency.
He
should feel it his duty, if the honorable
member for East Melbourne proceeded
with the Bill, to introduce a clause which
would apply comprehensively to all Acts,
not because he believed such a course to
be necessary, but because he believed the
passing of the Bill would raise doubts
which could not be justified, and need not
be allayed.
The Bill was read a second time, and
committed pro forma.
The House adjourned at twenty-one
minutes to twelve o'clock.

LEGISLATIVE 1\.SSEMBLY.
Thur8d~y, April 26, 1866.
Encroachment on the Yarra-Cattle Disease-Defalcations in
tha Electric Telegraph Department-Transfer of Real
Estate Bill-Select Committee on Real Property ActPoundkeepers' Fees.

The SPEAKEU. took the chair at halfpast four o'clock.
ENCROACHMENT ON THE YARRA.
Mr. WHITEMAN called the attention
of the Acting Commissioner of Public
Works to an encroachment upon the waterway of the River Yarra, on its north side,
between Prince's Bridge and the Falls
Bridge, made by the Melbourne and Hobson's Bay United Railway Company; and
asked whether permission had been given
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by the Government for such encroachment; and, if so, what equivalent (ifany)
they were to receive from the said company? The honorable member observed
that he had seen the encroachment the
other day, and he found that the company
had driven piles for 200 yards within the
water-way of the river. He thought that
the privilege of encroaching upon the
water-way of the river should not be
granted unless the ·company was prepared
to make some compensation to the public.
Mr. VERDON saidthat application was
made to the Government by the Melbourne and Hobson's Bay United Railway
Company for permission to add some
ground to their station reserve by filling
in a portion of the bank of the Yarra. It
was represented that it would be a great
advantage to the public to increase the
station accommodation. The application
was referred to a professional board, and
the board reported that there could be no
objection to the proposed encroachment if
the company would cut away a corresponding portion of the bank on the opposite side of the river, so as to leave room
for the same volume of water to pass
down the channel as heretofore. The permission asked for was accordingly granted
to the company, on the distinct understanding that this condition was complied
with.
Dr. EMBLIN G asked if there was any
time fixed within which the company
were required to fulfil the condition?
Mr. VERDON intimated that it was
understood that as quickly as the earth
was filled in on one side it was to be
removed on the other. . He was not,
however, able to state positively what
were the exact terms of the agreement.
1\fr. WHITEMAN suggested that the
company should be urged to widen the
river on the south side simultaneouslv
with the work of encroachment on the
north side. If that were not done the
low-lying lands on the south side would
be covered with water.
Mr. VERDON promised that the suggestion should be attended to.
CATTLE DISEASE.
Captain MAC MAHON asked the
Chief Secretary what steps had been taken
towards preventing the introduction of
the cattle plague? A rumor had been
circulated that the disease had found its
way into the city. It appeared to be
beyond doubt that a cow which had suf-

150

Transfer of

[ASSEMBLY.]

Real Estate BiZZ.

fered from the disease had died on board was committed, for some time previously,
a vessel which had lately arrived. Unless and for some time afterwards, which made
proper precautions were adopted, the it utterly impossible that he could have
disease would certainly be introduced into committed the crime. The Chief Justice,
the colony. He was aware that instruc- who presided at the trial, said that, as the
tions had been issued that cattle from prisoner had been convicted, he was bound
English ports should not be allowed to be to sentence him (and accordingly he did
landed in the colony, but the litter in the sentence him to one month's imprisonboxes in which the cattle were kept might ment), but that he would take care and
still be landed. Unless the litter was forward a statement of what had occurred
burnt, or some other precautions adopted, to the proper quarter. He (Mr. McCann)
he was afraid that the disease would be desired to know if the Attorney-General
introduced into the colony, and it would would give the matter his attention at
prove most disastrous to the owners of once, in order that the prisoner, if innocent, might be released without delay?
stock and the public at large.
Mr. HIGINBOTHAM 'said that, as
Mr. McCULLOCH fully admitted the
importance of the subject to which the soon as any communication was received
honorable member for West Melbourne from the Chief Justice on the subject, it
had referred. A considerable time ago should have immediate attention. He
-he believed in N ovem bel' last-the was not acquainted with the facts of the
Government issued a proclamation pro- case; but if the facts were as represented
hibiting the landing of cattle from English by the honorable member, no doubt they
ports. They were still, however, allowed demanded careful investigation. Until he
to be sent to Tasmania, and might be re- received a communication from the Chief
imported from that colony. There would Justice, or the prisoner's friends, he could
be considerable difficulty in dealing with take no action in the matter..
the question unless the other colonies
DEFALCATIONS IN THE TELEwould combine with Victoria in taking
GRAPH DEPARTMENT.
joint action. In the Bill to amend the
Mr.
RAMSAY
movedPublic Health Act a clause might be in"That there be laid upon the table of the
troduced with a view of preventing the House
the report of the Commissioners of Audit
disease making its appearance in the on the defalcations in the Electric Telegraph
colony; and he would open a correspon- Department."
dence with the other colonies with a view
Dr. EMBLING seconded the motion,
to induce them to adopt a measure for the which was agreed to.
same object. He was glad to say that the
report of the disease having appeared in TRANSFER OF REAL ESTATE BILL.
the colony was without foundation. He
Mr. HIGINBOTHAM, in moving that
had caused inquiries to be made, and, as this Bill be a read a second time, observed
far as he was aware, there had been no in- that the Bill had been circulated amongst
honorable members, accompanied with a
dications of the disease.
table explaining the a1tera~lons which the
ALLEGED IMPROPER CONmeasure proposed to make in the existing
VICTION.
law relating to real estate. .Most of the
Mr. McCANN, without notice, asked alterations were intended to cure certain
the Attorney-General if his attention had practical defects and inconveniences which
been called to the case of a prisoner who had been found to arise during the workwas convicted on Tuesday, at the Geelong ing of the provisions of the present Real
Circuit Court, of felony, under circum- Property Act. For example, the publicastances which rendered it exceedingly tion of notices had been found to be inconimprobable that he was guilty? On his veniently numerous. It was proposed to
trial the prisoner intended to call a witness give up the nece~sity of publication in the
to prove an alibi, but the witness was not Gazette, which was practically ·inoperative
present. On the day after the prisoner's for useful purposes. It was also proposed
conviction, however, and before he was to extend the operation of the law, to
sentenced, the gentleman in question- enable leaseholds for ten years to be
Mr. Rushbrook, a well-known settler in brought under the operation of the Act.
the neighbourhood of Geelong-appeared He did not think, however, that it was
in court, and proved that the prisoner was necessary to call the attention of the
in his .employment on the day the felony House to the alterations in detail. They
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were' few in number, and easily understood. He asked the House to accept the
Bill as they accepted it last session,
namely, in reliance upon the ability of the
Commissioner of Titles, by whom it had
been prepared.
.
The motion was agreed to, and the Bill
was read a second time and committed.
Clauses 1 to 5 were passed without
comment.
On clause 6,
Mr. McKEAN and Mr. F. L. SMYTH
intimated that they had only just received
their copies of the Bill, and had not had
time to make themselves acquainted with
its provisions.
Mr. HIGINBOTHAM said that, if
any honorable member desired time to
examine the Bill, he would offer no opposition to progress being reported. It
would be observed, however, that the Bill
was preceded by an explanatory paper,
stating what the alterations were which
the measure contemplated. The Bill was
a consolidation of the four Acts relating
to the transfer of real property under the
system called Torrens' system. Every
line of the Bill had been drafted and prepared by the Commissioner of Titles, Mr.
Carter, who had also prepared the explanatory paper. In addition to the explanatory paper, there was a table containing the clauses of the Bill and the
corresponding sections in the existing
Acts, so as to enable any honorable member to compare any provisions of the
Bill with the corresponding clause of the
existing law.
He thought, therefore,
that honorable members did not require
a long time to examine the Bill; but, if
they desired a postponement, he would
offer no opposition.
Mr. McKEAN expressed himself satisfied on hearing that the Commissioner of
Titles had prepared the Bill.
Captain MAC MAHON thought that
the Bill should be postponed for a few
days, in order to give the public, and
institutions which were interested in the
transfer of real property, an opportunity
of considering the provisions of the
measure.
Mr. HIGINBOTHAM said that, if it
was the wish of the House, he would
postpone the measure until Tuesday next.
Re would merely observe that it was the
same Bi)t as the House passed in the
session before last, with the exception of
three alterations, which would be found
on the second page of the explanatory
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paper. The previous Bill was rejected by
the Legislative Council, owing, he believed,
to a misapprehension of some of its provisions, which misapprehension had since
been removed.
The House then resumed, and the
Chairman reported progress.
REAL PROPERTY ACT.
Mr. BYRNE moved"That a select committee be appointed to inquire into and report upon the working of the
Real Property Act; such committee to consist
of Mr. Higinbotham, Mr. Henty, Mr. Harbison,
Mr. Love, Mr. Lalor, Mr. Macgregor, Capt.
Mac Mahon, Mr. Bunny, ·Mr. Kerferd, Mr.
Reeves, and the mover; three to form a quorum,
with power to call for persons and papers."

Mr. HARBISON seconded the motion.
Mr. HIGINBOTHAM intimated that
his other engagements would in all probability prevent his being able to attend the
meetings of the committee.
The motion was carried nem. con.
POUNDKEEPERS' FEES.
Mr. ORR moved" That, in the opinion of this House, no poundkeeper shall receive for his own use and benefit
any portion of the fees payable in respect of
cattle which may be impounded."

The honorable member said that his object
was to introduce a Bill to provide that
poundkeepers should be paid by salary
only, and he was informed that the adoption of a resolution of this kind was a
necessary preliminary to the introduction
of such a Bill. Year after year the House
had been promised the introduction of a
general measure to amend the Impounding
Act; but it appeared to him that a general
measure was nearly as far off as ever, and,
moreover, there were so many interests
involved, that, in his opinion, such a measure would not pass into law either the
first or second session after it was introduced. On the other hand, however, the
amendment which he now proposed was
one which would strike at the root of a
great many other defects in the Act. One
of the chief defects in connexion with the
present system of impounding was the
absence of a definition as to what was a
proper fence; but if poundkeepers were
paid by salaries instead of by fees, they
would not be in a position to offer large
bounties to stockriders and others to roam
about a district to drive people's cattle
into the pound, and hence there would be
fewer· disputes. about fencing. A clause
could be introduced into the Bill to pre- .
vent the measure interfering in the case

152

Poundkeepers' Fees.

[ASSEMBLY.]

of poundkeepers who had leased pounds
until the expiration of their leases. He
trusted that the Government would allow
the motion to pass, and give him the opportunity of introducing the Bill.
.
Mr. LEVI seconded the motion.
Mr. VERDON said that the honorable
member was in error in supposing that
the resolution was a necessary preliminary
to the introduction of a Bill. It was
quite unnecessary.
Mr. ORR replied that, if the Treasurer
was correct, he had been wrongly informed.
He gave notice of his intention to move
for leave to bring in a Bill, but was told
by the clerk of the House that a message
from the Governor was necessary before
such a Bill could be introduced. He then
consulted with the Attorney-General, who
recommended him to get a declaratory resolution like the one he had submitted.
He had a Bill prepared, and, if it was
competent for him to move at once for
leave to introduce it, he would amend his
motion accordingly.
The SPEAKER.-Itis not necessary
to bring down a message to abolish the
payment of fees to poundkeepers, but it
would be necessary to proceed by message
if it were intended to pay the poundkeepers by salaries out of the public
revenue.
Mr. SNODGRASS observed that if the
Bill proposed to provide for the payment
of poundkeepers by salaries it must be
introduced by message. The present law
enabled the shire councils, road boards,
and other local bodies to pa.y the poundkeepers by salaries; but it had been found,
in fact, that payment by salaries was not
sufficient. The honorable member had
shown no good reason why fees should be
abolished.
Mr. McCULLOCH apprehended that
it would be necessary for a Bill like the
one contemplated by the honorable member for the Murray to be introduced by
message, because a certain amount of
money would have to be paid out of the
public revenue to poundkeepers. He
thought, however, that it would be very
unwise to amend the Impounding Act by
instalments; and, as it was the intention
of the Government to introduce a general
measure on the subject, he suggested to
the honorable member the propriety of
withdrawing the motion.
Mr. ORR. - When will the general
measure be introduced?
Mr. McCULLOCH replied that it
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would be impossible to introduce it this
session, but the Government would bring
it in on an early day next session. It was
not their intention to introduce any further Bills this session.
Mr. BINDON remarked that the
Borough Council of St. Kilda had found
the system of paying their poundkeep~r
by fees so objectionable that they now
paid him a fixed salary in lieu of fees, and
all the fees that were paid went into the
borough fund. A similar arrangement
might be carried into effect, without the
introduction of any Bill, in the case of all
pounds which were under the control of
shire councils, borough councils, or road
boards; but legislation would be required
to effect an alteration in reference to
pounds under the control of the Government.
Mr. KERFERD said that the resolution of the honorable member for the
Murray touched one of the greatest blots
in the Impounding Act. The poundkeepers subjected owners of stock to a
species of tyranny which ought not to be
borne any longer. He knew of his own
knowledge that many poundkeepers-he
would not say all of them-employed
persons to go on to other people's ground,
and drive stock off, in order that they
might impound them and get the fees.
Mr. ORR said that it would not be
necessary to bring down a message from
the Governor to effect the object which
he had in view. All that he wanted to
provide was that the sustenance fees,
instead of being received by the poundkeepers for their own use and benefit,
should be paid into the consolidated
revenue, or into the revenue of the
borough or shire, 8S the case might be.
Honorable mem,bers seemed scarcely to
be aware of the Importance of the matter.
He knew that in his own district there
were squatters who did not pay their
stockdrivers any salaries, but simply allowed them rations, with an understanding that they were to get their salaries
out of the plunder of impounding. The
poundkeepers were able to pay the stockdrivers well out of the immense sums
which they made by sustenance fees. The
system was nothing less than a system of
cattle stealing by Act of Parliament.
Although the Chief Secretary was of
opinion that it was not desirable to amend
one portion of the Impounding Act without at the same time amending others
which also required amendment, he (Mr.
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Orr) believed that if the simple amend~
ment which he suggested were adopted it
would have such an effect that there
would be very little necessity to amend
other portions of the Act, which were
supposed to require amendment. However, as it was the desire of the honorable
member that the session should be brought
to a close as soon as possible, and, as the
Chief Secretary had given an assurance
that the Government would introduce a
Bill to amend the Impoundin~ Act early
next session, he would, with the leave of
the House, withdraw his motion.
Captain MAC MAHON thought that
it was desirable, before the motion was
withdrawn, that the Chief Secretary
should hear an expression of opinion from
a few honorable members as to the necessity of amending the Impounding Act.
l1.. few weeks ago anum ber of horses
belonging to him were removed from a
paddock in the vicinity of Melbourne,
driven on to a station and afterwards impounded, not by direction of
the owner of the station, but by the
, poundkeeper himself. The horses were
discovered before they had been in the
pound an hour, but he had to pay a fee of
3s. 6d. a head, in addition to impounding fees, to get them released. This was
an enormous sum, considering that the
unfortunate brutes had had nothing to
eat. It turned out that the poundkeeper
had made an arrangement with the owner
of a small strip of land, to use it as a trap.
The present system was, in fact, a legalised
system of robbery. Though it might involve considerable expenditure on the
part of the public, he hoped that a Bill
would be passed to provide for the payment of poundkeepers by fixed salaries,
that the sustenance fees would be made
proportionate to the sustenance given to
the animals, and that the police would be
instructed to see that the disgraceful
practice of starving animals impounded was
discontinued.
Mr. G. V. SMITH mentioned that
carriers' horses were sometimes driven
away and impounded by the jackalls employed by the poundkeepers.
Mr. HIGINBOTHAM said there had
been but one opinion expressed during
the discussion, and, if that opinion was
borne out by the facts, there could but be
one opinion as to the payment of poundkeepers by fees. It was, however, in the
power of the local bodies themselves, without any alteration in the law, to take steps
VOL. II.-N
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to put a stop to these exactions, as far as
the pounds under their: control were concerned, by paying the poundkeepers fixed
salaries instead of fees, and he was informed that in some cases they had done
so. Attention would immediately be given
to the subject, with a view, if possible, of
remedying the evil in the case of the few
pounds which still remained under the
Government; and he would suggest that
members· who had influence with local
bodies should use their influence to induce
them to take action, without waiting for
any change in the law, to put a stop
to this monstrous system of exaction
and robbery. It would be desirable
next session to deal with this, and
with another equally important subject
-the law relating to fences.
The
absence of fencing on certain lands was
used as a means for effecting the same
purpose-robbing other people. 'llhey
were robbed, in fact, by means of the
provisions of the law itself. He hoped
that both Houses of Parliament would
address themselves to the subject of the
amendment of the Impounding Act in a
serious spirit at the commencem~nt of
next session, and that they would not
allow any class interest to interfere with
the suppression of a grievous wrong.
Mr. McCANN expressed his pleasure at
hearing that the Government intended to
introduce legislation on this important subject early next sessi'on, and his hope that
the matter would be no longer ?elayed.
Mr. RICHARDSON remmded the
Government that this was the fourth session in which they had promised to introduce a Bill on this subject. He believed
that there was a great deal in a Bill which
had been introduced in another place by
the Hon. C. Sladen which the Government might embody in their measure with
advantage.
" The motion was then withdrawn.
The House adjourned at twenty-eight
minutes past five o'clock.

LEGISLATIVE ASSEMBLY.
Friday., April 27, 1866.
Reca.ll of Sir C. ~. Darling-Occupation Licenses-Swamp
Leases-Yan Yean Tramroad-Ceres Bridge-Cape Patterson Coal Fields- Insolvency Statute Amendment
Bill.

The SPEAKER took the chair at halfpast four o'clock.
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RECALL OF SIR C. H. DARLING.
Mr. McCULLOCH presented the fol~
lowing messages from His Excellency the
Governor : "In reply to the address which the Governor
received from the Legislative Assembly, in its
last session, requesting that the Governor will
cause to be laid upon the table of the House
'copies of any despatches addressed by the
Governor to the Secretary of State for the
Colonies in reference to the Appropriation-cumTariff Bill, and subsequent embarrassments
arising therefrom, together with the replies to
the same,' the Governor informs the Assembly
that, having received from the Secretary of
State instructions to make public despatches
which he has addressed to the Governor upon
the subject referred to, it is now in the Governor's
power to comply with the request of the Assembly.
"The Governor, therefore, transmits herewith
copies of despatches from the Secretary of State
to the Governor; copies of despatches from the
Governor, to which the Secretary of State's
de~patches are in reply; and copies of further
despatches from the. Governor, submitting explanation to the Secretary of State.
" Government Offices,
"20th April, 1866."
"It has become the Governor's duty to acquaint the Legislative Assembly that the Right
Honora'ble Her Majesty's Secretary of State for
for the Colonies has announced that Her Majesty
has, upon that Minister's advice, been pleased to
direct that the Governor shall be relieved of his
duties as Her Majesty's Representative in this
colony; and that its government shall be transferred to the hands of Brigadier-General Carey
until the appointment of the Governor's successor.
"In transmitting to the Assembly copies of
despatches relating to this announceme·ilt, the
Governor desires to record the deep regret with
which lie contemplates the approaching termination. of his official relations with the colony, and
his unfeigned and heartfelt wishes for the continued peace and prosperity and happiness of its
inhabi tants.
"Government Offices,
"Melbourne, 20th April, 1866."

SWAMP LEASES.
Mr. DAVIES asked the Minister of
Lands when the conditions of a proposed
lease of a portion of a swamp to Mr.
Francis Brown would be laid on the table
of the House. This application, the honorable member remarked, which was for
the purpose of connecting Melbourne and
Footscray by a canal, was originally made
so far back as 1862, and was afterwards
renewed under the provisions of' the present Land Act. The professional board
Q.ecided in favor of the lease more than a
year back, but as yet no regulations had
been placed on the table of the House, as
the Act required. Mr. Brown had been

ran Yean Pramroad.

put to a great expense in preparing pIanos
and specifications, and his repeated inquiries at the department appeared to be
useless. He was given to understand that
the swamp regulations ought to have been
placed on the table two or three months
ago, and, as a matter of public interest, he
desired to know when they would appear.
Mr. GRANT said that he had found it
necessary to modify the recommendations
of the professional board. He had anticipated laying the regulations on the table
that week, but as they had to be submitted
to both Houses, and as the Council was
not sitting, no time had actually been lost
by the delay. The papers would be placed
before both Houses on Tuesday next.
YAN YEAN TRAMROAD.
Mr. WATKINS moved"That a select committee be appointed to inquire into and report upon the advantages
which would be conferred upon the Whittle sea.
district and northern suburbs of Melbourne, by
the re-opening of the Yan Yean tramroad; such
committee to consist of Mr. Balfour, Mr. Love,
Mr. Cope, Mr. McLellan, Dr. Embling, Mr.
Davies, and the mover j three to form a quorum,
with power to call for persons, papers, and
records."
The honorable member remarked that he
" felt assured he was in a position to produce evidence to justify the House in
appointing this committee. Even as a
mercantile transaction, and without any
additional traffic, the re-opening of the
Y an Yean tramroad would be remunerative. Besides this, there were mountains
a few miles beyond Whittlesea abounding
with mineral wealth, and containing also
some of the finest timber in the colony.
At present, despite the expensive land
carriage, there was a considerable trade
carried on "in conveying Blue Mountain
palings for export to AdeJaide and other
places. Moreover, a good supply of firewood-red gum and other woods-which
was much wanted in the city, could be
obtained by the tramway at a very low
cost. The line might also be made a great
convenience by using it for carrying away
the night-soil from the northern suburbs of
the city, where it was a nuisance, to a district where cultivation caused it to be
required to re-invigorate the soil. When all
these facts were taken into consideration,
it certainly was, in the words of the Hon.
H. Miller, a wonder that any Government
should have allowed the tramway to faU
into disuse. He was in possession of returns, carefully prepared by a gentleman
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the bridge and the western road was
three parts of a mile, and all of this had
to be fenced, portions had to be metalled,
and two culverts had to be constructed.
In addition to this, the land had to be _
purchased, and, as it was exceedingly rich
land, a good price would have to be paid.
It was estimated that £400 would be very
nearly sufficient for the purpose, and,
therefqre, he asked the House to increase
the original grant to this sum. At present there was the bridge standing like a
monument, in a populous district, where
it was much required. Even the road to
it had been fenced across. As he did not
join in with any log-rolling system,- he put
the application before the House on its
merits, and he trusted that the Minister
of Roads and Bridges, who was well
acquainted with the facts of the case,
would not be so unwise and so unjust as
to oppose it, with a view of forcing the
shire of Bannockburn into an expenditure it had never contemplated.
Dr. EMBLING seconded the motion.
Mr. SULL IV AN said that the honorabl~ . member was perfectly correct in
antiCIpating that he (Mr. Sullivan) would
oppose the vote. No exceptional case had
been made out. There were many places
equally as badly off as Ceres, so that if
the House consented to this vote he did
not see why it should refuse many others.
Last year the House granted £200, a sum
CERES BRIDGE.
which, it was said, would be sufficient for
Mr. LOVE moved-·
"That this -U:ouse will, on Tuesday next, re- the purpose; and this amount was still
solve itself into '3. committee of the whole, to available.
consider the proprletyof. presenting an address
Mr. LALOR expressed the hope that
to His Excellency the Governor, requesting him the honorable gentleman at the head of the
to cause to be placed on an additional estimate
department would re-consider his determifor 1866, a sum of two hundred pounds, in order
to make the approaches to the Ceres bridge, nation. Unless the a.pproaches were comwithin the shire of Bannockburn."
pleted the bridge must remain completely
The honorable member reminded the useless; and as the House had already
House that, 4uring the time when the voted £200 for its completion, believing
Hon. W. H. F. Mitchell held office, a sum that that sum would be sufficient, it could
of £2,000 was granted to the Barrabool scarcely refuse the additional aid which it
road board-the shire council was not in had been shown was required.
Mr. McCANN said that the money
existence then-for the purpose of building a bridge at Ceres. The bridge was was required to complete a work which
accordingly erected, and also the ap- the Government had already undertaken.
proaches on the one side, but not the ap- A t the instance of Mr. Hopkins, the
proaches on the north side. During the Government gave a sum last year totally
last Parliament, the House, on the motion inadequate for the purpose. (Mr. Sulof Mr. Hopkins, granted a sum of £200 livan-" They opposed the vote.") Well,
for the work, but this amount being his recollection was that the Government,
found perfectly inadequate, it could not in a manner quite complacent to a Minisbe used, and he now asked that it terial supporter who sat behind them and
might be supplemented by a further gave them very little trouble, allowed the
sum of £200. According to the report of vote to be passed pleasantly and quietly,
the local engineer" the distance between without a division. He trusted that they

who was an authority on the subject, and
by these documents, based on the statistical returns of this portion of the counties
of Evelyn and Bourke, it was shown
that the present traffic would itself pay
fifty per cent. upon the estimated outlay
required to lay down rails and place
the line in working order. In point of
fact, the outlay ought not to be a consideration, as the work would be of a
reproductive character, and the' profits
might go to a fund to payoff the capital
account. The present was an opportune
time for the consideration of the subject,
inasmuch as the Government had a large
surplus stock of railway plant, and, instead
of sacrificing this plant at auction sales of
a very peculiar character, it would be far
more advantageous to the country to use
it in constructing short lines to connect
the ~etropolis with the outlying districts.
He was cOllvinced that the committee
would be able to bring forward a report
of a practical character.
Mr. McLELLAN seconded the motion.
Mr. McCULLOCH said the Governm'ent. would have no objection to the
opening up of the tramway if the committee could show that it would be advantageous to the country for this to be
done.
The motion was then agreed to.
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would follow this course in the present
instance. What earthly use was there in
allowing a bridge which cost over £2,000
to remain useless, as it was at present?
The Barrabool Shire Council was willing
to complete the approaches on the other
side, but it had no power to spend money
out of its district. He trusted that in
any Bill amending the Local Government
Act this defect in the law would be
altered, for it might be in many other
cases, where a river formed the boundary
between two bodies, that the one had an
interest in erecting a bridge while the
other had none.
The ,House divided on the question,
when there appearedAyes...
26
Noes ...
19
Majority for the motion

7

The following is the division list : AYES.

Mr. Aspinall,
" BayJes,
" Blackwood,
" Davies,
Dr. Embling,
Mr. Halfey,
" Kerferd,
" Lalor,
" Langton,
" Levey,
" Levi,
" Love,
" McCann,
" McKean,

Mr. McLellan,
Capt. Mac Mahon,
Mr. Moore,
" O'Grady,
" Orr,
" Reeves,
" G. V. Smith,
" Snodgrass,
" Tucker,
" Whiteman.
Tellers.
Mr. McBain,
" Jones.
NOES.

Mr. Burtt,
" Cope,
" Farrell,
" Gillies,
" Grant,
" Higinbotham,
" Hopkins,
" King,
" Longmore,
" Macgregor,
" McCulloch,

Mr. Macpherson,
" Plummer,
" Ramsay,
" J. T. Smith,
" Sullivan,
" Verdon,
Tellers.
Mr. Harbison,
" Bowman.

CAPE P A~TERSON COAL FIELD.
Mr. LEVI moved"That there be laid upon the table of th(3
House copies of all correspondence, from August,
1865, with the Government and the 'Victoria
Coal Company, Limited.' relating to aid for the
formation of railway and shipping place from
coal fields at Cape Patterson to Western Port."

The motion was agreed to.
INSOLVENCY STATUTE AMENDMENT BILL.
The House went into committee on this

:Bill.
The clauses, five in number, having been
agreed. to,

Amendment Bill.

Mr. KERFERD moved the insertion of
a new clause, authorising the Governor-inCouncil to create a local insolvent court
at Beechworth. The special circumstances
of the Beechworth district, the honorable
member explained, its great distance from
the metropolis, and the want of communication to it, rendered such a provision a
necessity, if the Insolvency Act was to
apply to that portion of the colony. At
present the law was well nigh a dead letter.
No opposition, he understood, would be
offered by the Attorney-General, whose
intention it was to bring in a comprehensi ve measure for the purpose of establishing local insolvent courts throughout
the colony.
Mr. HIGINBOTHAM said that he did
not assent to the clause in the belief that
the system of district jurisdiction would
be found an advisable one to establish.
So far as that system had been triea, it
had proved inconvenient; but, while it
existed at all, he would not offer any opposition to its being extended to Beechworth, as he was informed that, in consequence of the difficulties occasioned by
great distance, and comparative inaccessibility, the insolvency law was at present
not enforced there. At the same time, he
would point out that the clause simply
empowered the Governor-in-Couneil to
appoint a commissioner for the district,
and he was not prepared to say that circumstances would, allow this to be done.
Mr. MACPHERSON urged the claims
of the Western district for consideration
in this matter. As much inconvenience
was st.~ffered there as was the case at
Beechworth. He proposed that a district court should be established at
Hamilton; but he intimated' that he
would not press his suggestion, provided
that an assurance were given that the
general measure which the Attorney
General contemplated introducing would
confer local insolvency jurisdictions on the
judges of county courts.
Mr. BAYLES maintained that the
West.ern district had a stronger claim
than Beechworth, on account of its larger
trade and commerce, and its more numerous population. A court at Hamilton was
required to meet the wants of the district.
Mr. LEVI reminded honorable members that the object of the Bill was
merely to remove certain doubts which
had arisen regarding the interpretation
of the present law. The new clause had
been consented to, merely to meet the
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special case of Beechworth; other cases
could be dealt with in the general measure
which the Attorney-General proposed to
introduce. As to the Western district, it
was within the Geelong circuit, and, fortunately, there was less need of an insolvency court there than appeared to be the
case at Beechworth.
Mr. McKEAN inquired whether it was
the intention of the ~overnment to proceed with a general scheme for the establishment of local insolvency courts? If
110t, he must put forward the claims of
Mary borough to be considered in the
present Bill.
Mr. HIGINBOTHAM was afraid that
the statements just made indicated the
practical difficulties which local interests
would throw in the way of dealing with
the whole subject. The experiment of
local jurisdiction tried at Geelong was, in
the opinion of all acquainted with it, an
utter failure; and he was satisfied himself
that that failure would only be multiplied
should the system be extended. It was
with no intention of recommending this
system that the Government consented to
the proposition of the member for Beechworth, but merely to meet the case of a
place where it was said debts were practically irrecoverable in consequence of its
remoteness, and its bad roads placing it
almost beyond the pale of civilization.
The Government measure would abolish
local jurisdictions altogether, but pending
its passage--to provide for the intervalhe did not resist the introduction of the
new clause.
Mr. ORR desired to know from the
Attorney-General whether, in the event
of local insolvency jurisdiction being
established at Beechworth, the local commissioner would have power to hold courts
at other places besides Beechworth?
Wood's Point was a more inaccessible
place than Beechworth, and, unless it had
alocal court, would be in as bad a position
after the adoption of the proposition of
the honorable member for the Ovens as
it was at present.
Mr. HIGINBOTHAM replied that
the local commissioner would be unable
to hold insolvency courts at any other
place than Beechworth, and that very
circumstance - the holding of an insolvency court by ajudge who was necessarily
discharging an itinerant duty-was a fatal
objection to the whole system.
Mr. MACPHERSON said that, after
_the assurance of the Attorney-General that
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a new Insolvency Bill would be introduced next session, he would wait until
then for the adoption of his suggestion,
provided the rec9mmendations of other
honorable members were placed in the
same position.
Mr. HALFEY proposed that a local
insolvency commissioner should be appointed at Sandhurst. Such an appointment was absolutely required.
There
was a general complaint throughout that
district that debts could not be collected,
owing to the facility with which a man,
who desired to evade his just liabilities,
could file his schedule at Melbourne.
Mr. HIGINBOTHAM said that, if the
clause were amended so as to carry out
the views of the last speaker, he should be
compelled to oppose it altogether. He
objected to"'the whole country being parcelled out into districts in a Bill which he
ventured to assert was wholly unnecessary, and which would be exceedingly
mischievou~ and dangerous in its effects.
Mr. Halfey's proposition was rejected,
and the clause proposed by Mr. Kerferd
was agreed to.
Mr. HIGINBOTHAM observed that
if there were doubts as to the validity of
the appointments under the Insolvency
Statute, those doubts must extend to appointments under the Consolidated Acts
relating to registrars, police, coroners,
cemeteries, and gaols; and entertaining
that view, he begged to propose a clause
with the object of preventing the doubts
which, according to the honorable member
for East Melbourne, had arisen with
respect to the Insolvency Statute applying to appointments under other Acts.
Mr. LEVI called attention to the fact
that in the Consolidated Act relating to
county courts the appointments were
specially defined.
Mr. HIGINBOTHAM said he was
aware of this, but in other Acts a different
form was observed.
The clause was agreed to.
The House baving resumed, the Bill
was reported with amendments.
The House adjourned, at twenty minutes
to six o'clock, until Tuesday, May 1.

LEGISLATIVE COUNCIL.
PuesiJag, May 1, 1866.
Recall of Sir C. H. Darling-Address to the Queen.

The PRESIDENT took tbe chair at twenty-
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minutes past four o'clock, and read the
usual form of prayer.

Sir C. H ])arling.

received by the Governor to the address
forwarded from this House? It seems to
me that it is no re)?ly at all. If any
RECALL OF SIR C. H. DARLING.
document has been lmpounded-well, I
THE ADDRESS TO THE QUEEN.
will not express my opinion of such a proThe Hon. H. MILLER presented a ceeding.
message from His Excellency the GoverThe PRESIDENT.-Honorable memnor, enclosing the following despatch from bers are not entitled to ask questions
the Secretary of State for the Colonies:unless they have given notice of the same.
"Downing street, 26.th January, 1866.
Mr. MILLER.-I do not object to the
.. Sir,-I have to request you to inform the
Legislative Council of Victoria that I have duly question being put without notice; but I
laid before the Queen their address which was think that His Excellency's message
forwarded to me in your despatch, No. 127, of should be dealt with in the first instance.
the 20th of October.
The PRESIDENT.-Perhaps the hon"You will inform the Council that the Queen
was pleased to receive their address very gra- orable member will name a day for its
ciously, and that Her Majesty had been advised consideration ?
that the proceedings which gave rise to it were
Mr. MILLER.-No. I simply lay the
contrary to law; and had given instructions in- message on the table.
tended to prevent their recurrence.
The PRESIDENT.-Then, if there is
" You will further communicate to the Council
copies of my despatches of the 27th of November, no objection, I will direct that the desNo. 107, and of the 26th instant, No. 11.
patch read by the clerk be entered on the
"I have, &c.,
minutes of the proceedings.
(Signed)
.. EDWARD CARDWELL."
The Hon. J. P. FAWKNER.-I
Mr. MILLER likewise presented the certainly think that some action should be
despatches previously communicated to taken in reference to these despatches. I
the Legislative Assembly, regarding the find that our address, adopted in Septemrecall of His Excellency the Governor.
ber, was not sent till the October mail
The Hon. W. H. F. MITCHELL.-I left. Now, the House ought to learn why
would like the honorable member repre- this detention occurred, and it ought to do
senting the Government to inform us, so before the Governor leaves the colony.
whether the despatch just laid on the
Mr. MILLER.-As I do not anticipate
table, and which Mr. Cardwell forwarded that I shall be able to bring forward any
to the Governor with Her Majesty's com- business earlier than this day week; I will
mands to make it known to this House, move that the House at its rising do
was received by the last mail or the mail adjourn until that day.
before?
Mr. MITCHELL.-I shall object to
Mr. MILLER.-I am not in a position any adjournment beyond to-morrow. The
to answer the honorable member's ques- question I have given notice of is too
tion at this moment.
important to be passed over for a week.
Mr. MITCHELL.-The despatch of Honorable members will, I am sure, form
the 26th of January says : .
.. In other despatches I have conveyed to you a House to receive the answer.
Mr. MILLER.-The point is, if it is
the replies which Ihave been commanded by Her
Majesty to instruct you to make to the Legisla- worth their while doing so. I should
tive Council and to the bodies by whom the think that the despatches speak for thempetitions were signed."
selves.
Now, what we wish to be informed is,
Mr. MITCHELL.-Then are we to
whether the reply thus referred to arrived assume that this despatch was received in
last mail or the mail before?
March?
Mr. MILLER.-I will make inquiries,
Mr. MILLER.-If it was within my
and will inform the honorable member knowledge I would answer the honorable
the next day of meeting.
member at once, but the despatches were
Mr. MITOHELL.-Then I shall object only put in my hand a few minutes back.
to any adjournement beyond to-morrow. I know nothing whatever of them.
I give notice that I will then repeat the
Mr. FAWKNER.-It is of the utmost
question.
.
importance that we should obtain an
The Hon. J. F. STRACHAN.-I answer. We know now why these dewould like to know, also, whether the com- spatches have been so long withheld. It
munication just read is the one referred to was to allow the Government to insert
by Mr. Cardwell in his despatch of the these long addresses from Tom, Dick, and
26th of January. Is that the only reply Harry, to allow public meetings to be

Spirits Sale Statute.

[MAY 1.]

Briilges in Bet-Betshire.

L59

held, and to allow His Excellency to get
Mr. McCULLOCH admitted the deaway before this Council can say anything sirability of appointing such a commission,
I,tgainst him. As to the meetings, the and stated that the appointment would be
language used at them will tell the British made soon after the prorogation.
public that the men who attend them
BRIDGES IN BET-BETSHIRE.
are not worthy of. the name of "the
people."
Mr. DAVIES called attention to an
The Hon C. SLADEN.-The honor- injustice which the shire of Bet-Bet had
able member representing the Govern- sustained at the hands of the Roads Dement considers the question unimportant, partment. Soon after the occurrence of
but I hope that he will not content him- the great floods of IS63, a deputation
self WIth a bare reply to it. I hope that, from the district of the Avoca waited
in case the despatch arrived in March, he upon Mr. Grant, who then filled the posiwill be able to give some information as tion of Minister of Roads, and repreto why it has not been laid before this sented the state in which that district
House sooner than to-day. On reading had been left-that four bridges had been
l\ir. Cardwell's despatch, there appears a . rendered unfit for use, one having been
distinct intimation that a certain reply carried away altogether. Mr. Grant prowas to have been conveyed to this House mised the deputation that, if the repreby the command of Her Majesty. Even sentation were placed in writing, every
supposing that the despatch only arrived consideration should be shown to the
this .month, the time which has been matter that the law would allow. The
allowed to elapse is scarcely consistent representation was made accordingly; but
with the tenor of Mr. Cardwell'·s intima- , by some accident the papers were mislaid
tion. I think that it would be better for in the department, and when the disall interested in the matter-I think that tribution of the vote of £50,000 for
it is due to His Excellency-that we. the construction of bridges in various
should learn the reasons why we have boroughs and shires was made, Betbeen deprived of this reply for so long.
Betshire was altogether overlooked, while
The House adjourned at twenty minutes a neighbouring shire, which had sustained
to five o'clock.
far less damage, received £2,000. The
officers of the shire council had since submitted their case to the present Acting
Minister of Roads, and tbat gentleman
LEGISLATIVE ASSEMBLY.
had assured them that, in consequence
Puesilag, Mag 1, 1866.
of the omission mentioned, the district
should
receive the utmost consideration
Wines, Beer, and Spirits Sale Statute-Bridges in Bet-betat his hands: To the surprise of the Betshire-Swamp Leases-Tea. and Sugar Duties-Track
from Colac to Point Rolllud-Eva.sions of the Land Law
Betshire Council, however, the appro-Seymour Bridge-Curyo Run-Mr. J. H. Alley-Reca.ll
priation
for the present year was made
of Sir C. H. Darling.
without one farthing being placed to their
The SPEAKER took the chair at half- credit. He begged to ask the acting
Minister of Roads whether a supplemenpast four o'clock.
.
tary estimate would be brought down to
WINES, BEER, AND SPIRITS SALE remedy this injustice? For want of a
STATUTE.
bridge, there was no direct communicaMr. G. P. SMITH asked the Chief tion at present between Avoca and St.
Secr~tary if the Government' would apArnaud, much to the inconvenience of
point a royal commission to inquire into the inha~itants and to the injury of local
the operation of this statute? He ob- industries.
served that there was a general conviction
Mr. SULLIVAN remarked that Betthat the operation of the Act had been Betshire was placed, in this matter, in
very injurious, and the Government had the same position as many other districts.
admitted the necessity for amending the .With regard to the £50,000 voted for the
law at an early period. He thought it construction of bridges, he received appliwell, before such an amendment took cations from all parts of the country for a
place, that the evidence and information share of that vote, and of those he selected
o~ t~e subject obt~inable by a royal comwhat he deemed to be the most useful to
IDlSSlOn should be III the possession of the the country generally, without reference
House.
to any particular place. He had cOJ;lsulted
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the minute made in tbe department at tbe
time of the application from the Bet-Betshire Council, and he found tbat tbat
body asked for a sum of money towards
reparing bridges; but he could not devote
to repairing what the House bad voted
for construction. Witb respect to bringing down a supplementary estimate, that
was a matter upon which the honorable
member for Avoca must consult tbe honorable the Treasurer. He could only say
tbat, if the finances of the country would
allow him to ask for an additional £100,000
for roads and bridges, he should be only
too happy to do so.
SWAMP LEASES.
Mr. McKEAN asked the Minister of
Lands when the conditions of a proposed
lease of the Carrum Swamp to Mr. Lockhart Morton would be laid on the table'
and if there was any objection to accom~
pany the conditions with a report showing
tbe character of the area applied for, and
the extent surveyed and proposed to be
included in the lease?
Mr. GRANT stated that the law required that the conditions of every swamp
lease should be laid on the table before
the lease was granted. As soon as the
conditions of the lease referred to were
ready, they would be produced. He
hoped, at the same time, to lavon the
table the report of the professioiIal board
appointed to inquire into all the applications for swamp leases.

Company's Bill.

consider the propriety of presenting an address
to His Excellency the Governor. praying him to
cause to be placed upon an additional estimate
for 1866, the sum of '£1,100, for the purpose of

surveying a linr. of railway between Geelong and
Colac, and for cutting a track from Colae to
Point Ronald."

The honorable member observed that the
sum of £600 for the survey of a line between Geelong and Colac was placed upon
the Estimates last year, and that, under
those circumstances, he believed the
Acting Minister of Railways would not
oppose the motion. The .line would pass
through about forty miles of the best
agricultural and" pastoral land in the
colony; and if the Government declined
to construct such a line, a company would
be formed to carry out the work, provided
the Sta.te would afford the same assistance
as was accorded in the case of the Inglewood Tramway scheme. The cost of construction would not exceed £4,400 per
mile ~ and the total expense of building
stations, material, and rolling stock,
would be" about £25,000. The traffic, at
present, consisted of about 120 passengers
and 50 tons of-goods per week, in addition
to a large quantity of stock which would
be conveyed by railway if facilities were
afforded; and this traffic would be augmented by that from Camperdown. It
was estimated that the traffic receipts
wOuld produce about £21,000 per annum.
He might add that about 28,000 acres of
land between Camperdown and Colac had
been selected under the Amending Land
Act.
TEA AND SUGAR DUTIES.
Mr. RICHARDSON seconded the
Mr. LEVI asked the' Minister of
Customs under what legal, constitutional motion.
Mr. FRANCIS admitted that the suror other authority or authorities, the re~
duced duties on tea, sugar, opium, and vey of a line between Geelong and Colae
gold, were collected at the Custom House was an accepted obligation by the Governfrom 11th October to 28th November ment last year: A sum was placed on the
1865, without requiring bonds or cash Estimates for the purpose, but it lapsed
deposits for the difference in the event of from circumstances within the knowledge
the Tarin; not being sanctioned by Par- of the House. The honorable member
liament during the session of 1865· and for Polwarth now sought to accomplish,
if it was intended to collect the said dif- not only his original object, but also the
cutting of a track from Colac to Point
ferences of duties, and when?
Ronald,
which was altogether a separate
Mr. FRANCIS stated that the duties
referred to .were collected under the autho- matter, and could scarcely be included in
rity of the House, as was shown by the the same proposition. However, the Gofrequent debates which had taken place on vernment would not offer any opposition
t.he subject. It was not intended by the to the motion, inasmuch as it did not do
more than pledge the House to go into
Government to collect the difference.
committee on a future day.
TRACK FROM COLAC TO POINT
The motion was then agreed to.
RONALD.
A USTRAL ..\'SIAN INSURANCE
Mr. CONNOR movedCOMPANY'S BILL.
"Thll;t thi~ House will, on Thursday, May 3,
Mr. BIND ON brought up the report
resolv(utself lllto a Committee of the whole, to
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of the select committee on the Austral·
asian Fire and Life Insurance Company's
Act Amendment Bill.
EVASIONS OF THE LAND LAW.
Mr. BINDON moved"That there be laid upon the table of the
House a return, setting out approximately the
number of acres taken up in evasion or supposed
contravention of the Land Acts of 1860 and 1862,
giving any information at the disposal of the
department with reference to same; also the
number of allotments in which such lands are
held by each person, and the situation of the
same, together with the names of the holders."

Mr. KI N G seconded the motion.
Mr. McOULLOOH said there would
be some difficulty in supplying the whole
of the returns asked for, but all the in for·
mation available would be furnished.
The motion was agreed to.
SEYMOUR BRIDGE.
Mr. SANDS moved-
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ration at the hands of the House. The
Government were under some implied
obligation to purchase the bridge, and he
had already opened communications on
the subject with the proper parties. If
the bridge could be had, the Government
would consider the propriety of purchas.
ing it.
Mr. ORR thought the matter could be
settled speedily if the Government would
say that they were prepared to refer the
matter to arbitration. If the Government would assent to that, the honorable
member for Dalhousie might safely leave
the matter in their hands.
Mr. SANDS said there was a clause in
the lease which laid down the mode in
which the matter should be dealt with.
He believed the mode was arbitration.
The motion was agreed to.
OASE OF MR. P. J. WILLIAMS.
Mr. FRAZER moved-

"That this House will, on Thursday, May 3,
"That a seleet committee be appointed to
resolve itself into a committee of the whole, to . inquire into and report upon the claim for comconsider the propriety of presenting an address
pensation made by Mr. Pierce J. Williams for
to His Excellency the Governor, requesting him losses
sustained by him from the failure, on the
to place a sum of money on an additional esti- part of the Board of Land and Survey, to commate for 1866, for the purpose of purchasing the plete- their contract with him in leasing the
bridge over the Goulburn river, at Seymour."
Curyo Hun; such committee to consist of Mr.
The honorable member remarked that a Sullivan, Capt. Mac Mahon, Mr. Evans. Mr.
great amount of inj ustice had been done Watkins, Mr. Bunny, Mr. Snodgrass, Mr Gillies,
Mr. Ramsay, Mr. Lalor, Mr. Davies, Mr. F. L.
the Seymour road board. That body came Smyth,
and the mover, three to form a quorum,
into existence in 1863, and its total annual with power ,to call for persons and papers, and
revenue (including the amount received with leave to hold their meetings on days on
from Government) was £782, and yet which the House is not sitting."

there were 21* miles of main road in the
district. Of this extent of main road
only 9 miles were made, and the construction of the remaining 12* miles would
cost something like £3:3,000. On the line
of road was a, bridge, the tolls arising
from which amounted to about £2,500 per
annum, which went into the pockets of
the lessee; and there was a clause in the
lease providing that a toll-gate should not
be erected within five miles of the bridge.
In consequence of this arrangement, the
road board had to keep in repair the road
for five miles. on each side of' the bridge,
although it received no revenue whatever
from the bridge. This was a great injustice to the road board. Mr. Sands
added that the main Sydney road had had
less money spent upon it thau any othermain road in the colony having the same
amount of traffic.
Mr. G. V. SMITH seconded the
motion.
Mr. SULLIVAN stated that he had
admitted on several occasions that this
subject should receive favorable conside·

Some years ago, observed the honorable
member, Mr. Williams responded to an
advertisement inviting tenders for the
occupation of the Ouryo run. His tendeJ:'
was accepted. Before he paid the bonus,
he went to the run and found it in the
possession of a number of squatters, who
positively refused to move off. He immediately returned to Melbourne, and laid
the facts before the Board of Land and
Works. He was then told distinctly by
the Minister of Lands that if he paid the
money the squatters, who were in wrongful possession, would be turned off. On
the faith of that statement, he paid the
whole of the money, purchased stock, and
incurred other expenses. Still he was
unable to get possession. He repeatedly
communicated this fact to the department,
and ultimately certain members of the
Government were appointed a committee
to inquire into the matter. That committee decided that the Government could
not turn the trespassers off the land, and
recommended that some means should be
ta~en to compensate Mr. Williams for the
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loss he had endured. Ultimately, Mr. considered the full facts connected with
Williams was comjtelled to appeal to the the case should be laid before the House,
Supreme Court. There was an under- and, when they were submitted, he should
standing between the Government and be prepared to state how the Government
Mr. Williams, that no legal objections were inclined to deal with the case.
should be ta.ken-that the whole case
Mr. FR.A.ZER thought it would be
should rest on its merits-and that it scarcely fair to adjourn the debate. The
should be left to the Jury simply to decide Attorney-General would have plenty of
what ..the amount of compensation should opportunity of speaking on the question
be. Notwithstanding this understanding, when the committee brought up their
objection was taken to certain evidence, report. The Minister of Lands had adand, after the jury had given a verdict for mitted that Mr. Williams was injured, and
upwards of £7,000, the point reserved that the only question was the amount of
was argued before the full court, when a compensation which he should receive.
decision adverse to the plaintiff was given.
Mr. LEVEY said he had a strong
At the trial it was distinctly stated, on opinion that Mr. Williams had no case
the part of the plaintiff, that if the Go- whatever; but he hoped the Attorneyvernment would put him in possession of General would allow the committee to be
the land, he would ask for no compensa- appointed. Mr. Williams considered that
tion whatever. He asked, not com pensa- great injustice had been done him, but he
tion, but simply that the ·Government felt unable to fight a wealthy and powershould carry out the bargain which they ful Government before the Privy Council.
Mr. G. P. SMITH trusted that the
had previously entered into with him.
And if the Government were prepared to House would at once decide on negativing
carry out their contract the motion could the motion. He was surprised that the
be withdrawn, and no further inquiry honorable member for Creswick-conneed be made on the subject. There was sidering what had occurred in the Supreme
no doubt that Mr. Williams had been Court-should seek to drag the opinion
grossly injured; he had lost his sheep and of the Minister of Lands into this matter.
other property; and all this through the The honorable and gallant member for
Government failing to fulfil their con- West Melbourne, who had an ugly habit
tract. In conclusion, Mr. Frazer expressed of disclosing, through his own impetuoushis conviction that, when the Government ness, the bias of his inclinations, had also
were parties to any suit, they should not committed an indiscretion. The honorBeek to put the other side to great ex- able and gallant member, who was named
pense with regard to technical points, but on the committee, had asked that the prothat they should have the c~se dealt with posal of the Attorney-General for adjournment should be taken as a pledge on the
on the merits.
part of the Government that the comMr. LOVE seconded the motion.
(Captain
Mr. HIGINBOTHAM stated that he mittee would be appointed.
was not prepared to lay before the House Mac Mahon-" No.") Then what did
the statement of facts relating to this the observation mean?
Captain MAC MAHON said he asked
subject, which should be considered before
the motion was dealt with; and the whether the Government intended to opMinister of Lands had been compelled to pose or consent to the motion, in order
leave the House through illness. He was .that the usual practice of the Government,
not prepared to assent either to the entire of endeavoring to find out which way the
accuracy of the statement made by the majority would go, might not be followed
honorable member for Creswick, or to the in this instance.
Mr. G. P. SMITH observed that it was
general doctrine which the honorable
member had laid down as to the duty of already sufficiently clear which way the
the Government in dealing with such majority would go. He had a most
Mr.
cases. Under these circumstances he . distinct recollection of the case.
would move the adjournment of the debate Williams chose his own tribunal. He
brought forward evidence of a very exuntil the following evening.
Captain MAC MAHON asked whether ceptional character, and even dragged in
the Government intended to resist the the opinions of members of the Government in a most unwarrantable way, to
proposition?
The decision was
Mr. HIGINBOTHAM said he was support his case.
not prepared to answer the question. He against him, and he ought not to come
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down to the House to ask for a committee
to reconsider the decision of the Supreme
Court. The House was not going to constitute itself a court of review of the Supreme Court. They had heard too much
already of the House interfering with
decisions of the Supreme Court. With
l'egard to another remark of the honorable
member for Creswick, he (Mr. Smith) for
one would refus.e to agree to any case involving public money or public policy
being decided on the merits apart from
technicalities. What were the merits of
a case apart from the law of the case P
Mr. SNODGRASS referred to the
case as without parallel in the history o~
the colony. He regarded the attitude of
the Att()rney-General in the matter as
indicating a desire to shelve it altogether.
Last week a. deputation sought an interview with the Chief Secretary on the
subject, but the Chief Secretary refused
to see the deputation.
Mr. MoCULLOCH remarked that, for
some two or three sessions past, the House
had steadily refused to appoint committees
to consider applications for grants of
money, unless very strong cases were
made out; and he hoped the same course
would be continued for the future. The
honorable and gallant member for West
Melbourne, in a manner scarcely befitting
the position which he occupied in the
House, had stated that the Government
proposed an adjournment in order that
they might, as usual, ascertain the feeling
of the majority on the matter. Some
such feeling might -actuate the honorable
and gallant member. Similar expressions
had fallen from him again and again; and
a guilty mind was always suspicious.
Mr. BUNNY observed that he would
not express any opinion as to the propriety or impropriety of appointing the
committee; but he must say that the reason given by the Attorney-General why
the motion should be postponed j nstified
the remark of the honorable member for
West Melbourne, that the Government
were inclined to induce the House to
postpone motions in order that they might
be able to see which way the wind blew
before they announced their intention to
either accept or oppose them. The Attorney-General saying that he would be able
to give an answer when the papers were
laid on the table meant the same thing as
saying that the Government would be
able to give an answer when they received
the direction of the House. In taking
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that line of action, the Government were
simply following the course which they
had pursued for a long time. For his
own part, he knew nothing of the facts of
the case referred to in the motion; and,
therefore, if he were appointed on the
committee, he should enter upon the inquiry perfectly unbiassed.
Mr. HIGINBOTHAM said that his
simple reason in asking for the adjournment of the debate was to put the House
in possession of the facts, which he could
not do in the absence of the papers. It ...
was not until the last half-hour that he
was aware that his colleague, the Minister
of Lands, would not be able to deal with
the case, and· that he would be called upon
to deal with it himself.
Mr. LONGMORE said that, as a
member of the Assembly, he was. at all
times willing to give any case of real or
apparent hardship a careful consideration,
and he would be quite willing to do that
in this instance; but he was perfectly
astonished at what he could call nothing
else than the indecent haste of certain
honorable members to press on the motion.
Four of the honorable members who had
spoken in favor of the motion being adopted
at once were mentioned as members of
the committee; and he was astonished
that they should openly display their eagerness to get the motion carried that night,
after the Attorney-General had stated
that his sole and only reason in asking for
a postponement was to enable him to put
the House in full knowledge of the facts
of the case. Common courtesy towards
those members of the House who would
vote for or against the motion, according
to the evidence which was brought before
them, ought to have induced the four
members to whom he alluded to have at
least spoken somewhat temperately on
the subject.
Mr. FRAZER had no objection to the
adjournment of the debate, on the understanding that, after the Attorney-General made his statement, he should be at
liberty to go fully into the whole matter.
The honorable member for South Bourke
had made statements which were not in
accordance with the actual facts of the
case, and he desired to reply to them.
The motion for the adjournment of the
debate was agreed to.
MR. J. H. ALLEY ..
Mr. EDWARDS moved"That there be laid upon the table of the
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House, the papers and correspondence relating
to the suspension of Mr. J. H. Alley, late warden
at Jamieson and Wood's Point."

Mr. G. V. SMITH seconded the motion, which was agreed to.
RECALL OF SIR C. H. DARLING.
Mr. BALFOUR.-Mr. Speaker, I rise
to move"That a select committee be appointed to
prepare an address to His Excellency Sir Charles
Darling, and to consider and report on the steps
this House should take with reference to his being
relieved from his position as officer administer,·
jng Her Majesty's Government in this colony;
such committee to have power to call for papers
and records, and to meet on days on which the
House does not sit, and to consist of Dr. Heath,
Mr. Macgregor, Mr. Macpherson, Mr. Bindon,
Mr. Hichardson, Mr. Vale, Mr. Reeves, Mr.
McKean, Mr. Cope, Mr. G. Paton Smith, and
the mover; three to form a quorum."

I regret, Sir, that it should have fallen .to
myself to have taken the active part in
this motion, because I feel my utter inability to do such an important motion
justice. At the same time, I feel this the
less now that we have before us the despatches of Sir Charles Darling, as well as
those of Mr. Edward Cardwell; and I
think that, with despatches such as those
written by the Governor of this colony, it
would be a very easy matter to show that
this ~otion ought to be at once agreed to.
I thmk that at the commencement, in
initiating this debate-for I see, from all
appearances, we are to have a debatethough I thought at one time that
we might have adopted the motion
at once, seeing that the debate might
very legitimately and logically take place
after the report of the committee was
brought up-I think, I repeat, that it
is, perhaps, just as well to say at the commencement that T trust all needless asperity will be avoided, and that we shall not
enter into any personalities, a~ all events,
unless they are forc~d upon us by the
subjects that are brought before us. It
will certainly be my endeavour, as far as
'possible, to avoid personalities. It is
evident that the first thing which must
strike us in regard to the motion which I
have brought before the House is, that Sir
Charles Darling has been relieved from
his office after serving for a much shorter
period than usual.
We find that in
the o.ther pl.a?es where he has occupied
the hIgh posItIon of representative of the
Queen, Sir Charles Darling has enjoyed
the confidence of all those amongst whom
!Ie has administered government; and we
find that, upon leaving the various places
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where he has filled that high position,
he always had a number of valuable
testimonials given to him, expressing the
high esteem which was manifested towards
him for the ability with which he conducted the Government-upon his firmness and prudence, upon the decision, at
the same time tempered with an amount
of forbearance and conciliatoriness, that
has always characterised him. How then,
the first question arises, is there a difference now-how has it arisen here that,
instead of leaving our shores after the
usual period of office, and leaving amidst
the congratulations of all sections of the
community amongst whom he had administered the affairs of government, and
leaving also with the approval of the
Queen and of the Government by which
she is advised a~ home, 'ho~ is it, I say,
we find that he IS recalled, that he is so
severely censured, and that he has already
made for himself here a number of personal
foes? In order to ascertain this, we
have to go back to the end of the year
1864 and the beginning of the year 1865,
when the policy of the Ministry was
enunciated-a policy which was afterwards proved to be in consonance with the
general wishes of the people. That policy,
however, was great1y opposed-opposed
by large classes, and opposed very vehemently. In order that the Ministry might
succeed in carrying their policy through
both Houses of the Legislature, they were
induced to unite together the two Bills
referred to in the correspondence 'now
before us as the "Appropriation-cumTariff Bill;" and, in doing that, Sir
Charles Darling distinctly shows, in the
correspondence, that he considered :that
the proceeding was unadvisable. The
correspondence distinctly shows, I say,
that w'hat has been familiarly called the
" tack" did not meet with his distinct and
clear approval. You will excuse me, I am
sure, if I pretty often, during the few remarks which I intend to make, refer to
the words used in Sir Charles Darling's
despatches. In one of those despatches,
speaking of the difficulty which had arisen
between the two Hous~s, Sir Charles
says" The difficulty has been brought about by an
overstrained exercise of their powers, on the part
of both the deliberative chambers, which appears to me to be at variance with the true
spirit of a constitution, based and modelled in its ,
main features upon that of the mother countrYfl'
concession on either side adopted in that spirit will
immediately remove the difficulty and restore the
course of legislature to its accustomed channel."
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gain, in another despatch, he says : -

"I have already stated in my previous despatch
that I consider both Houses to have overstrained
their powers in defence or vindication of their
privileges. The mode adopted by the Assembly
of putting a pressure upon the Council was, I
think, dangerous, as involving the possibility of
a course so fraught with public confusion and
embarrassment as that which the Council have
adoptedJ but there is no doubt, on the other
hand, that the Council might have asserted their
privilege and carried out their decision as to the
Tariff. by means which would not have placed
the head of the Executive Government in the
unpleasant position from which I have narrowly
escaped (and that perhaps only for a time), of
being without funds to keep up the gaol and
police establishments, and to pay the pledged
allowances to the Queen's troops, to collect the
revenue, and discharge the other regular and
routine functions of administration."

And again, in another despatch, he says:,'" My Ministers could testify that I have frequently expressed my regret at the cour~e which
the Assembly pursued in combining the Tariff
with the APPropriation Bill. b.ut it would have
been utterly impossible for me to exercise any
control over the proceedings of that body, and
unconstitutional even to attempt it.")

From these it will be seen that Sir Charles
Darling expresses his regret that the
two Bills were united together, though he
distinctly avoids saying that their union
was illegal. Further, in another place,
Sir Charles said he did not agree with the
Legislative Council in thinking that if
they had passed the Appropriation-cumTariff Bill he. would have been compelled
to have refused the Queen's assent to it.
It will thus be observed that, at all
events, the charge of partizanship, which
has been so often raised against Sir ChaL'les
Darling, could not be sustained here, at
the commencement of the controversy.
In reference to that charge, speaking of
the petition or memorial to the Queen
from the twenty-two "Executive Councillors, he says : "It was stated by the Chief Secretary that, in
consequence of the opposition which it had been
ascertained w.ould be offered to the measure
through the pressure put upon the Council by
sections of the commercial body in Melbourne,
it was intended to unite it with the Appropriation Bill. I do not know whether the petitioners mean explicitly to include this proceeding amongst the illegal and unconstitutional acts
which they charge me with having sanctioned;
but it is, I am sure, unnecessary that I should
notice further the insinuation to that effect,
which is undoubtedly intended by the reference
made to the subject."

It is thus clearly seen that, however
much he is charged with partizanship,
yet that was no part of his conduct.
More.over, Sir Charles has said that even
had he desired to influence his Ministers
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or the Legislative Assembly, to prevent
the uniting of the two Bills, he would
have had no power to do so. I think it
is important to notice, that Mr. Cardwell
himself, in reference to this very question,
quite concurs with the Governor. Mr.
Cardwell says, speal{ing of the "Compound Bill," as he calls it : "I do not think it desirable for you to interfere in any such manner as to withdraw these
matters from their ordinary sphere, and so give
to the dispute a character which did not natura.lly belong to it, of a conflict between the
Assembly of Victoria and the representative of
the Crown."

Consequently, I understand Mr. Cardwell
to say that it was outside the power of
the Governor to interfere to prevent the
union of the two measures. It is further
to be noticed, that the Governor himself
distinctly states that he never was consulted as to uniting the Bills, and that it
has not been the practice to consult governors on such measures. In one of his
despatches he says:"When I add that it is not the custom to
consult the Governor in respect to measures
about to be proposed to the Legislature which
relate only to the domestic affairs of the colony
(an habitual reticence which has been brought
to the notice of Her Majesty's Government both
by my predecessor and myself), and repeat what
I have observed in a previous despatch, that I
could not constitutionally interfere in any measure actually before Parliament, I have said all
that I think can be necessary to enable Her
Majesty's Government to judge how far the impeachment of my public conduct, upon which
the Legislative Council of this colony have ventured, is justified 'by facts, and redounds to the
credit or honor of my accusers."

I ask, then, after this, if there is anything
in these proceedings on the part of the
Governor, or in the absence of proceedings
on his part in reference to the Appropriation-cum-Tariff Bill, which would warrant
a charge of partizanship? And I say that
this was the first charge made against the
Governor, and the commencement of those
hostilities against him personally which
have resulted as we have seen. The next
thing which happened, in consequence of
the introduction of the Tariff Bill into the
Lower House, was the levying of duties
on the resolutions of the House in accordance with the Tariff. The Governor
is charged by Mr. Cardwell, in the despatch
recalling him, as well as elsewhere, with
having lent the weight of his authority to
sanctioning the levying of duties according
to the new Tariff on the resolution of the
Assembly alone, or, at all e.vents, with not
having interposed all the weight of his
authority. to prevent the Ministry con-

166

Governor'8 Recall.

[ASSEMBLY.]

tinuing to levy duties after the decision
of the Supreme Court. Mr. Cardwell
first of all accuses Sir Charles Darling
of not interposing to prevent the illegal
levying of those duties, and, in the very
despatch in which he states that, he makes
a very striking admission-he virtually
admits that which has been so long claimed
by this side of the House, and which the
other side of the House has so strenuously
resisted. Mr. Cardwell, though not a
mem ber of this House, and not, I should
suppose, so interested in maintaining its
privileges as even honorable members on
the other side of the House ought to be,
says:"The course 'pursued in the Assembly with
respect to the Tariff and Appropriation Bills
was not warranted by the practice of the English
House of Commons, to which, by the Constitution Act, it was intended that the Assembly of
Victoria should generally'''conform.''
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duties under the new Tariff have been collected
by the proper authorities under the resolutions
of the Assembly, in accordance with the principle adopted in the mother country, and in every
colony with the conduct of whose public affairs
I have any acquaintance."

Besides, in this matter, as in the others,
the Governor had really no autliority'to
interfere, no power to interpose, as will be
found by a reference to his despatch of
the 20th March, 1866. The Governor
there says:"It will be observed by a previous despatch
that I have hitherto considered that, under the
customs law of this colony, the responsibility for
the collection of customs duties, under sufficient
authority for that purpose, rests with the Commissioner of Trade and Customs ; and that the
Governor has, by law, no more power to interfere with the collection of these duties, than he
has with the levy of the excise duties, or the
collection of any other revenue which is provided for, as in the case of the customs, by legal
enactmen t."

Besides, according to all precedent, both at
home and here, it was customary to levy
duties immediately upon a resolution of the
House being adopted. That is referred to
by the Governor in one of his despatches,
and he specially refers to a precedent
which occurred in this country, in which
a long time elapsed between the arloption
of a resolution authorising the collection
of customs duties and the subsequent
passing of those duties into law. His Excellency, in his despatch of the 23rd of
December, 1865, says:-

Besides, it will be remembered that
when the .l\finistry did propose at one
time, about the introduction of the Tariff
Bill, to postpone the action of it. for a
while-to let a certain period elapse
before the resolutions should take effect
-they were waited upon by a deputation
of the merchants of this city, who asked
them, in order to prevent speculation, to
follow the usual practice adopted in the
mother country, as well as here, of imposing the taxes the day after the resolutions
were passed. However, we are told by
"In that year, (1862) an Act (No. 144) which Mr. Cardwell, that this was done after
increased certain duties of customs and esta-' the Supreme Court had given a judgment
blished new duties was passed. The resolutions against the levying of these taxes, as
upon which it was founded were vuted by the
Assembly on the 17th January in that year; being illegal. That is referred to by the
the collection of the duties commenced on the Governor in his despatch of the 22nd of
following day, the 18th; the Bill, based on these January, 1866, and his answer to the
resolutions, was sent up to the Council on the charge is so conclusive that I will just
4th March. Disputes arose between the two
Houses in consequence of an attempt by the read it:Council to mend the Bill, and the Bill dld not
finally pass the Council until the 27th May. During the four months which had elapsed since the
Tariff resolutions had been passed by the Assembly, and for the further period to the 18th
June, when the Bill received the Royal Assent.
the new duties (both original and augmented)
were collected by the cnstoms department under
the Ministry of Mr. O'Shanassy, without one
syllable of objection by any member of either
House."

In another despatch the Governor says :"With respect to the third charge, that of
allowing pretended customs duties to be collected,
it would probably be a sufficient reply to state
that from the day on which the duties referred
to were first collected to the present moment not
a single representation has been made upon the
subject to the Governor or to the Governor in
Council. The interference of the Governor has,
in fact,. neither been required nor invoked. The

" I beg permission to remark that, when you
arrived at these conclusions, there were not
before you any Despatches from me containing
the slightest reference to the duties in question-"

(Ironical cheers from the Opposition.) I
am glad to perceive from these ironical
cheers that it is very evident that Mr.
Cardwell had knowledge of these things
from other sources than from the Governor-that there were other parties, who,
perhaps, could bring influence to bear at
the Colonial Office, who informed Mr.
Cardwell of what was going on, irrespective of the Governor. His Excellency
adds : "Or any attempt at explanation of the circumstances attending their collection and the
proceedings in the Supreme Court in relation to
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ticipating some of Mr. Cardwell's objections, and that before the last despatch
came out he had addressed Mr. Cardwell
in reference to this very subject. We
Mr. LANGTON.-Where is the des- find, too, that in the minute which, in
patch referred to?
consequence of his recall, he has inMr. BALFOUR.-I don't happen to structed the Chief Secretary to lay on the
be in the confidence of the Governor, and table of the House, Sir Charles Darling,
therefore I cannot ten the honorable after going very fully into the whole
member where the despatch is. His question of how the duties were collected
Excellency continues by saying :under the resolutions of the House, and
"I take leave, therefore, to submit a recital of how the resolutions of the House were
the true facts of the case as follows, viz. : according to all precedent, and at the
"1. The collection of the new duties commenced in February last 'as from the date of same time, even with the authority of certhe resolution of the House of Assembly (Com- tain laws, alluding to the cuStOl~S laws of
mons), in which the Bill intended to legalise this colony, says, at the concluslOn of the
them is founded.' The fact that the Tariff had
passed the Assembly was reported in my confi- minute:-

them. The statement of supposed facts in connexion with the duties to which my attention is
called by your despatch must, I think, have been
deri ved from other sources."

"It is apparent, then, that the authority of
dential despatch ·of the 23rd of that month, and
subsequently referred to in my despatch No. 56 written law, of established practice, of the opinion of experienced auditors-and I may add, of
of the 20th of April.
"2. This collection was in accordance with all my advisers, including the Crown lawoffiprecedent and usage, as already established in cers-of a majority of the Assembly, and. a
minority of the Council, combine to establIsh
the colony.
"3. The commencement and continuance of the belief that the provisional levy in this colony
the collection for many months were not remon- of new customs duties, under resolutions of the
strated against by any of Her Majesty's sUbjects. Assem bly is justifiable.· The opinion of the
"4. Neither I nor my Government could rea- Secretary' of State, on the other hand, is that
sonably conjecture, much less be 'perfectly the levy is not justified in law, and that my
aware,' at the time the resolution was passed, supposed concurrence in that proceeding was
.
that the Council would finally reject those , wrongful.' "
duties. On the contrary, the complaint of the
However, the Tariff Bill, in conjunction
Council from the beginning to the end of. the with the Appropriation Bill, was laid
controversy, as shown by the proceedings and
records of that body, as well as by the oral aside and was not rejected. That is disdeclaration of its members, was, that the course tinctly shown in a despatch of the 20th
adopted by the Assembly, in combining the October, 1865 : TII,riffand Appropriation Bills, deprived them of
" This proceeding (says Sir Charles Darling,
a fair opportunity of discussing the Tariff upon referring to the laying aside of tI-e Bill), I perits merits, a discussion which they stated they ceive, is described in the twenty-second parawere perfectly prepared to enter upon when the graph of the Council's address to Her Majesty
Tariff should be sent up to them separately. On as 'the loss' of the Bill. Upon this point I
the 25th July the Council 'laid aside' the Bill, would only observe, that it is not so regarded by
and on that occasion they formally declared by the Assembly, by my advisers as a body, or by
resolution their readiness to consider the Tariff the law officers of the Crown; that such an
if sent up as a separate measure•
assertion appears entirely inconsistent, not only
. "5. It was subsequently so sentup,and finally with all that is laid down by the authorities on
rejected by the Council in the month of Novem- the law and practice of Parliament (see May,
ber j the Bill being founded upon ,the same Ed. of 1863, pp. 292, 293), but also with the fact
resolutions that constituted the foundation of the that at the present moment there is a motion
former Bill.
pending in the Council which has for its ulti"6. 'rhe duties ceased to be collected on the mate object a conference between the two
day after the rejection of this second Bill. The Houses upon the subject matter of the laid aside
necessary steps were taken for a,scertaining the Bill, and that I can hardly suppose the Council
amount due to the several importers, on account
would have addressed me in the terms of their
of the duties' levied by anticipation j' and war- communication (enclosure No.4 to my Despatch
rants bave been issued for the repayment of No. 115, of 15th September) in reply to my first
these duties, except in such of those cases message, if they had at that time considered
wherein actions were brought against the Govern- that the Bill was finally lost in their House."
ment as are under appeal to the Lords of the
The consequence, then, of the laying aside
Privy Council.
'
" 7. Proceedings in the Supreme Court, for the of this Bill did not involve the abstaining
recovery of the duties, were not instituted until from the collection of the duties; but the
the month of July. The final judgment of a full
Court, upon the questions of law these proceed- Assembly resolved that they would send
, ings involved, was not given, nor was final judg- up no Appropriation Bill until the Tariff
ment entered up and recorded, until the month 'was passed by the Upper House. In
of December, some time after the duties had these circumstances what was the Goveraltogether ceased to be collected.' "
nor to do? Here arises the next point

We find that the Governor has been an-

that Mr. Cardwell blames Sir Charles
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Darling for-namely, for his non-inter- was too obvious to require comment j and I do
now hl:lsitate to say that, short of a rebellion
ference in our proceedings, or, more cor- not
with force of arms, I citn conceive no greater
rectly speaking, for lending his aid to his emergency which could possibly arise in the
Ministers. In the first place, His Excel- course of colonial administration."
lency found a certain state of things arise And yet Mr. Cardwell had the assurance
from the refusal of the Council to pass . to say that Sir Charles Darling had said
the Bill, that is, from laying it aside, before that there was no emergency. Mr.
without either rejecting or passing it. Cardwell blames Sir Charles Darling for
The Assembly resolved that no Appro- having consented to a means of borrowing
priation Bill should go up to the Council money unauthorised by law, and yet we
until the Tariff was passed-until the find that long before, namely, on the 22nd
financial measure of the country wasac- of September, 1865, Sir Charles Darling
cepted. The result of that was that the had taken the 'trouble to inform Mr.
Ministry found themselves without the Cardwell that he had the legal advice of
means of carrying on the Government of the law officers of the Crown, the proper
the country, without the means of paying persons, I should imagine, to whom a
the civil servants. This was, as anyone Governor should look .for advice, at least
will see, a very strong emergency. Mr. until he is advised by higher authority.
Cardwell says, in his despatch of the 27th The Attorney-General (l\fr. Higinbotham)
of November, 1865:stated this, in answer to Sir Charles
"The only excuse for such a proceeding would Darling : have been an ovenvhelming public emergency
of su\!h a nature as to justify what was not
justified by the letter of the law."

Sir Charles Darling,.in his despatch of the
22nd of September, states what he thought
of this particular emergency. His opinion
is thus expressed :"My duty in this respect lies towards Her
Majesty's Government. I do not maintain for a
moment that the law to which I have referred
(No. 241) was intended to be practically applied
for the purpose which, in this instance, it has
been made to subserve. But I believe that the
emergency (upon the critical nature of which in
a community wherein it has been for years the
custom to make all the disbursements of Government, amounting to a considerable sum, every
month, it must be unnecessary to comment) was
such as to render it my duty to avail myself of
any law rather than run the risk of being
obliged, however reluctantly, to act in direct
contravention of more laws than one, or to allow
a state of confusion to arise which might eventually have necessitated, in parts of the colony, the
suspension of all law except that of a military
nature."

Again, in reply to those remarks which I
first quoted, in which Mr. Cardwell admits
that an emergency-a stl'ong emergency
-might render such a course justifiable,
but that no such emergency had existed,
and Sir Charles Darling had himself said
that no such emergency existed-in reply
to this, I say, Sir Charles, in a despatch
dated the 22nd January, 1866, states:~
"I had transmitted to you in detail, in my
Despatch No. 113, par. 9, a statement of the
numerous and Vfl.riOUS services, the provision
for which was suspended by the lock in the proceedings of the Legislature. I had shown that
the emergency had been described in the Assembly as a 'cruel and unjustifiable punishment'
of the civil service. I had myself characterised
it as an emergency, the critical nature of which

"With reference to the question which His
Excellency put verbally to the Attorney-General
yesterday, the Attorney-General begs to state
that, in his opinion, and that of the Minister of
Justice, Her Majesty's local Government has
legally the power to enter into contracts binding
on the Crown for purposes of a public nature,
and nee'~ssary for carrying on the proper
functions of Government, including contracts to
borrow money for the payment of existing legal
public liabilities."

Vve find also that Mr. O'Shanassy believed
that, in matters of this kind, the Governor
was to be governed by the advice of his
law officers. Mr. O'Shanassy, in a debate
in this House, said:"The Governor was always assumed to do
every act which his Ministers advise him to do,
so long as he believed that advice to be legal
and constitutional."

(" Hear, hear," from the Opposition.) I
feel assured that Sir Charles Darling
believed that the course which his Ministers advised him to take was legal und
constitutional.
"And when he ceased to believe that (continued Mr. O'Shanassy) he relieved himself
from his responsibility, by dismissing his ad·
visers and calling in new ones. The proper
course, then, was not to blame the Governor for
his acts, but to assail the Ministry."

Again Mr. O'Shanassy says:" What did the honorable member for Rodney
propose to do? Why, thank His Excellency for
acting on the advice of his Ministers, which he
was bound to do."
.

However, this is not M!'. Cardwell's
opinion. l\fr. Cardwell states"Still more evidently was it your duty to
withhold your versonal co-operation from the
scheme of borrowing money in a manner unauthorised by law. I say unauthorised by law,
because the loan itself had not been sanctioned
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by the Legislature of Victoria, and because the
judgment which enahled you to repay that loan.
ha\,lng been obtaineu as it was, can be regarded
only as a form under colour of which the substance of the law was evaded."

In reference to this, Sir Charles Darling,
in his despatch of the 22nd of January,
replied : " Upon this part of my coniluct, IbE'g to state
that I have always consioered that the onl.v
suffieient authorit.,· as to what is legal or illegal
(except a fillal.i~J(lieial deci~ion), UpO:1 which the
Governor is justified in relyin/!. or which can
exonerate his responsibility, while he himself is
yet uninstructed by superior authority, is the
opinion of the law officers of the Crown in the
colony. That opinion I both took orally and
obtained in writing, and did not fail duly to
communicate to you. It affil'lilS the legality of
borrowing money for the purpose of meeting the
legal liabilities of the Government."

Besides that, Sir Charles had the opinion
of the law officers of the Crown, upon
which hEt thought himself justified in acting; and, moreover, in addition, he had a
vote of credit from this House; because,
on the motion of the honorable member
for Rodney (Mr. Macgregor), the Governor was asked to take such steps as, with
the advice of his responsible Ministers, he
conceived to be within the law to meet the
exigencies of the State, and pay the civil
servantf:l. 'Before passing from tbis, I may
just refer to the fact that 1\:11'. Cardwell,
in his despa,teh of the 26th of January,
1~66, acknowledges that Sir Charles
Darling did believe that he was doing right,
acknowledges that he did believe he was
actin~ ]pgally, and nhw that he had If'gEtl
opinion for what he did. Mr. Cardwell
says : " I make every :tllowan{'e for thp pm;i! ion of the
Governor of a ('olony wh .. fin,ls him~elf eall II
upon hy his responsihle .\·Iinisters. with the COIlcurrence of the Ll'gisl",th'e Assembly. to arlo!'t,
for the purpose of' overcomin!! nil illlnwdiate
difficulty, measure~ in theIr nature qlle~tionahle,
but which in the opinion of his legal advisers are
within the letter of the I.IW."
AN HON. MEMBER. - Read the next
paragraph.
Mr. BALFOUR.-You will have an
opportunity of reading it. I would rather
continue my argument in my own way,
but I aem quite williug to listen afterwards
to the arguments of any other honorable
member. Again, in the same despatch,
:Mr. Cardwell says : -

"I also recognise that so soon as you had
taken the measures to which I so decidedly
object, you lost no time in reporting them to me,
and E'xpre~sed your opinion that t hey were in
accoroanee both with the letter nnd with the
spirit of the law. I do not d()ubt, therefore. that
you will have at ollce conformed to my instrucVOL. II.-O
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tions, and will have reverted to the line of conduct which the law prescribes"

So that you see Mr. Cardwell acknowledges
that Sir Charles Darling not only himself
was clear on tlle point that he was
acting legally, but also that he had the
highest legal opinion in the colony advising
him. In agt'eeing to borrow money from the
London Chartet'ed Bank, the Con neil
accused Sir Charles Dal'ling of acting
collusivelv; but His Excellency quite
clears hi;Jself of that charge. In his
despatch of the 20th of October, 1865,
he says:"You will be enabled to judge from the ex··
planations I have now offered, and the previous
despatches l.,have referred to, how far the transactions with the London Chartered Bank of
Australia, which are correctly described in the
17th and 18th paragraphs of the Council's address, are either unconstitutional or revolutionary. To be 'collusive' they must have been
concerted with an intent to defrauil. Such an
intention cannot be assumed for a moment in
respect to the public creditor; and if it is the
purpose of the Council to aUeg-e that the socalled 'scheme' was concocted between me and
my Ministers with the object, not of satisfying
the public creditor. but simply of defraudillg the
Council of their riyltt to reject or pa.ss the
Appropriation Bill, or of any other legislative
right, I can only meet such an allegation hy an
explicit assertion of its total want of foundation
in truth."

Sir Charles Darling has also shown that
the payment of salaries without the positive authority of both branches of the
Legislature-which is another act for
which he is blamed-was legal. His
Excellency says, in his despatch of the
22nd of January last : ,. With reg,lrd to the opinion YOll expre~s, that
expenditure of the rnlllwy wit hOllt an Appropriat ion Aet. Was i lIeg,d, allti t he dOli ht en' ('rtaine(l wlwther tht· 8l1pn>me I 'ourt woul,l recognl~e a claim haseollpon theannnal Appropriation
Bi I betil)'c thilt Bill load passed into law, ( need
perhaps only state that there has heen 110 rJepartllre from the estahlished praetice in this re"pect.
The Estimates when and {ts l'a!'sel by the A~~"1I1bly hl!.·' e. from the com lienee men t of respOIl i lIe
government, been recogl.ised as determining
who are the reeipients of public 1lI0ney, and the
amount each is entitled to receh'e pending the
final passage of the Appropriation Bill, which
generally does not become law ullti' an advanced
period of the year. In I ~64 the A ppropri;, tion
Act w.ts not passed until the month of Jun!>, and
in 1803 until the' month of Septemhl'r. (am
nnt aware that upon this point any (!ollstitlltional
objection has- been made in the colol1Y to the
proceedings of the Governlllent."
t he

After all, who was it that objected to that
"seheme," as it is called, of borrowing
money from the LOlldon ChuJ'1ered Bank,
for the purpose of meeting the public
liabilities? It was not the Assembly who
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objected, it was the Council. The Council
strongly objected to .what they called the
scheme for paying the civil servants, and
Sir Charles Darling shows that in their
objection they were actuany seeking to
bring about a state of confusion in the
country. The adoption by the Assembly
of the resolutions pledging them not to
pass any Appropriation Bill was intended,
if it was intended for anything,. to induce
the Council to take up the Tariff Bill and
pass it; but when the Governor and the
Government found a means of paying the
public liabilities without the Bill being
passed, into whose hands did that play?
Did it not enable the Council to persist
in their obstinacy? Did it not take away,
to a certain extent, the coercive power
which the Assembly were trying to exercise? The Governor alludes to this in
one of Ilis despatches, in the following
terms : " So far as the Government is concerned, the
address of the Assemblr to me is conclusive. as
to the certainty of obtaining an Act of Indem·
nity, if the course we are compelled to take
should ultimately involve a suspension of law;
but with respect to the Council, the proceedings
now going on in that bony indicate nothing but
extreme resentment that a mode should have
been discovered of averting the most serious of
the consequences which the dispute between
that body and the Assemhly has entailed upon
the Executive and the community."

•

The mere payment of the salaries of the
civil servants did not at all affect the
question as to whether the Council had a
right to reject the Tariff or not, or to lay
aside the Appropriation-cum-Tariff Bill.
Tbe payment of the salaries was an expedient which the Governor adopted in
conjunction with his l\1inisters to prevent
a calamity, to prevent a revolution. In
adopting that course the Council were
not prevented in any way from carrying
out their own views and wishes, and still
further obstructing the passing of the
Tariff. We see that this year when the
Governor, acting upon the advice of Mr.
Cardwell, I presume, refused to go on
borrowing money, and consequently a
severe crisis, a severe pressure, came
upon the public, those who had eventually to give in were .the very parties
who had cried out the most against the
borrowing of money from . the London
Chartered Bank .. '~l'hose who cried out
most in sympathy and compassion for
the civil servants were the members
of the Upper House, and that Cham bel'
was the one which had to give way at last.
On the previous occasion, when an ex.:
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pedient was adopted for preventing the
stoppage of the payment of the civil
servants, the Council objected to that
stoppage, and when the stoppage again
took place it was one of the best expedients
whereby the Upper House was forced to
accept the policy of the Government.
(An honorable member-"They did not.")
I say they did. I say, moreover, that it
is a very remarkable circumstance that, on
the occasion of the last Bill being sent up
to the Council and passed, theJ'e was a.
marked absence of the leaders of the House,
who with their last breath had said that
they would oppose the Bill unless they
got everyone of the three points for which
they contended. The next thing we have
now to consider is, the condemnation of
Sir Oharles Darling, which led,as I believe,
to his recall. It is quite clear that Mr.
Cardwell-whatever may have' been his
reasons, and his preconcerted notions for
many months back, as to the recall of Sir
Charles Darling-took good care Dot to
ground that recall upon any political •
proceeding of this House or of the Ministry.
He rather took occasion to found it upon
a single sentence of OIle of Sir Cha,rles
Darling's despatches, although it is evident,
on studying the despatches, that the recall
of the Goverllor was a foregone condusion.
Sir Charles Darling had occasion to refer
to the memorial which was sent home to
tho Queen by twenty-two Executive
Councillors who had been members of
previous Ministries. (An honorable member-" Conspirators.") I don't say at this
moment that they were conspirators,
though I may refer to that by-and-by.
At .all event!:! Sir Charles Darling, in
referring to them, which he was bound
to do when transmitting their memorial,
made special reference to their public
acts, their public proceedings, and their
public opinions. I think you will find
that their private acts or opinions are
not referred to in those despatches. (An
honorable member-" The despatches have
been re-cast.") I accept what is given to
me, and believe the documents to be correct. These Executive Councillors, honorable members will recollect, signed a memorial to the Queen; and it will perhaps, also, be remembered, that it was like
the bursting of a bombshell when, in a
certain place, on a certain night, that
memorial was referred to. It was thought
a terrible breach of privilege that any
Minister should say that such a memorial
had been agreed to, and that one gentle-
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man, who had moved a vote of want of
confidence in the Governor, had signed
his name to it. The memorial was sent
to the Governor on the 25th of the
month, just as the English mail was about
to close. (An honorable mem bcr-" No.")
Perhaps it might be on the evening of the
24th. The memorial was carefully. concealed from the public gaze; it was considered almost an act of treason -I believe
a worse word than that was used, and that
it was called an act of perjury to make
use of the information that it had been
sent in to the Governor; yet next morning-on the day of the closing of the
mail-the memorial was published, not
only in the Argus, but in the country
papers, having been sent to them the
night before. Although it may be high
treason to refer to it, I ask, was there not
something like a conspiracy in this ? Was
it not something like a little plot for the
twenty-two Executive Councillors to send
in a memorial in this surreptitious way,
at the last moment, just before the departure of the mail ? I ask, was it not very
natural that the Governor would feel somewhat vexed that he was asked to send the
memorial home by that mail, and that
means were taken to have it circulated all
over the country, before ]lis Excellency
could have time to transmit it to the Colonial Secretary accompanied with his remarks thereon ? Was it very remarkable
that, under such circumstances, Sir Charles
should refer, in his despatch, to the public
and political chnrae.ter of these Executive
Councillors? Might not these gentlemen,
at any time during the crisis, have gone
to the Governor, and said-" You are in
the midst of a great crisis. We believe
you to be acting wrong, and we believe
your Ministers to be acting wrong. We
believe that a revolution will ensue if'you
go on as you are doing; and we come to
you as Executive Councillors-as gentlemen holding Her Majesty's commissionto tender you, in the most friendly spirit,
our best advice on the subject, if you
choose to accept it" ? Was it not quite
competent for these gentlemen to have
done so? Instead of taking that course
they, at the last! moment, on the eve of
the departure of the mail, put into the
Governor's hands a memorial, which reiterated all the attacks arid insinuations
against His Excellency which had been repeated time after time in other memorials,
which probably had been signed, over and
over again, by the same gentlemen in
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another capacity. When they adopted
such means in reference to a memorial
signed by them in their official capacity
as Executive Councillors, however, the
Governor, I think, was justified in saying
that it looked uncommonlv like a conspiracy against him. Was he not justified
also in saying that if this had not happened in a time of great public excitement,
when he did not wish to do anything that
might possibly look like the act of a
partizan, he might have sllspended these
gentlemen from office? To show that he
was not a partizan, we find that he did
not suspend or remove them from office,
although he had the power, and conscientiously believed that he would have been
justffied in doing so. Sir Charles Darling,
however, sent home the memorial of the
Executive Councillors accompanied by a
despatch. Mr. Cardwell misunderstands
Sir Charles Darl.ng, and misconstrues
him-1 will not sax on purpose-:when he
says that His Excellency submItted the
alternative of either dismissing him from
his office of Governor of this colony, or
removing the twenty-two gentlemen who
signed the memorial from their position
as Executive Councillors. Mr. Cardwell
understood Sir Charles Darling to ask
him whether in his position as Colonial
Secretary he thought it would be advisable to recommend Her Majesty to remove
these gentlemen or not. Mr. Cardwell
might have said that he considered that
they had done hothing which justified
their dismissal. He might have said that
he considered their conduct warranted, and
have stopped there. There was no occasion
for him to take another step. There was
no occasion for him to recall Sir Charles
Darling. But Mr. Cardwell says, "Seeing that there is a personal antagonism
between these gentlemen and yourself,"
(an antagonism which began with them,
and not with His Excellency,) "I think
it better that I should remove you from
the position of Governor of the colony;"
and removed he was, with ignominy and
censure. Mr. Cardwell says that he considers that Sir Charles Darling would not
be able to call these gentlemen into council with him again in the government of
the affairs of the colony-that he would
be deprived of the services of those gentlemen who would be the most likely persons
to advise him at any future time. It is a
conclusive answer to this, that about the
very time when l\1:r. Cardwell wrote that
opinion the Governor was in communica-
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tion with Mr. Fellows, one of the Executive more derogatory and more pointed, he
Oouncillors who signed the memorial, and reiterates a.ll the illegal aets he had bp.fore
asking him to form a new Administration. attributed to Sir Charles Darling, and of
Sir Charles Darling did not put the case which, as I have clearly shown, Sir Charles
in the way Mr. Cardwell cbooses to Darling had absolutely proved bis innoaSSllme that he did. Mr. Cardwell mis- cence. And 'whv this result? The fact
understands, misinterprets, and misap- is, that the Legislative Couneil, in the
plies He professes that it is put to him early days of the struggle, desired the
whether he wi11 deprive the Executive recall of His Excellency; that antagonism
Councillors of their offiees, or whether he went on increasing, and Mr. Cardwell
will relieve Sir Charles Darling from his ultimately found an excuse for yielding
duties as governor of the colony. But to the wishes of that section of the
Mr. Cardwell had two or three COllrses community. I bav~ been told that,
open to him. He might have replied that after reading tbe despatches, especially
he did not consider it nl'cessarv to inter- the one with reference to the Executive
fere with the members of the Executive, Council, 1\1r. Cardwell had no option but
but that he would leave things to go on to dismiss the Governor. I fail to see
in their usual course. However, he ob- this, unless it be that Mr. Cardwell felt
jected to do this, because he imagined that that his objections were clearly and logithese gentlemen could never again be cally refuted, and, not 1iking to brook defeat, determined, in revenge, to seize the
a~ked to take part in the Councils of the
Governmpnt, a supposition conclusively first opportunity afforded him. The long
a.nswered bv the fact that, about the time services of Sir Charles Darling are alluded
thp. rlespat<.:h was written, His Excellency to in the last despatch. If possible this
(,R l1t>d in the assistance of Mr Fellows. makes tbe sting worse. It adds to the
Without taking the strong view of Sir sting to remind Sir Charles Darling of
Chal'les Darling, that the memorial was a his long services when taking the severe
treacherous proceeding, Mr. Oardwell step of recalling him in consequence of
might have deemed it inexpedit·nt and what, after all, resolves itself into a very
wrong tha.t gentlemen holding the high small rnattel'-3. difference with certain
office of advlEwrs to the Crown should use Executive Counrillors regarding a most
their privilege only to impeach the rep"e- unu~ual proceeding on their part. It is
sentRtive of the Crown, anfi he might trup. th,at Sir Chnrle~ Darling has served
have said "without ('ensuring these gen- his Queen and his country for a long time.
tlemen alone, I will recommend the aboli- Along with these despatC'hes we have
tion of this honorary 'office as regards placed before us the records of those seran those not connected with the Ministry vices. Singular enough, al~o, impartial
of the day." He might have said :-. testimony on this point has been elicited
" Neither the one side nor the other sha.ll during the discussion of the J arnaica
have the power for the future of using question, to which the attention of EngDoctor
an honorar.v distinction for ~he purpose of land is at present directed.
making political capital.
Ex-Ministers Fiddes, a gentleman who has resided in
may have a perfect right to act in con- Jamaica for twenty-five years, and who
junction with their fel10w colonists, but I witnessed tbe admini~trations of Sir
will prevent their using a position which Charles Metcalfe, Lord Elgin, Sir Henry
they have attain.ed, that they may assist Barkly, Sir Charles Da.rling, and Lieuand advise the Governor to execute a .tenant-Colonel Eyre, writes to the Daily
totally opposite purpose, and I wi1l do News, as follows:"Sir Henrv Barklv had for his successor ~ir
this by abolitlhing the office, as regards all
gentlempn who leave the Minil:ltry of the Charles narilng. the present Governor of Vica gentleman who hacl reeeived a military
day." lVlr. Cardwell, ho\vever, assumes toria.
training. and who was held hy some to he somethat he must either suspend the Executive what of a martinet, but he was a man of firstCounci1lors, or recall Sir Charles Darling. class ability, and his conduct as Governor was
He has taken the latter course, and, in a perfect success."
taking it, he has attempted to punish Sir I sav that, be it true or not that Sir Charles
Dar'ling is somewhat of a martinet, he has
Charh·~ Darline'. He has done this by
dpl:lpatC'np8 whi(·11 refil:'ct little credit UpO~l a proper idea of conRtitutional government.
his sty Ie; he has done it in snch a way as He knows wbat the liberties of tbe people
to i,~flict the severest cenl:lure he' can are. He knows what a responsible Millisbestow. In order to make the recall try is; and he knows what are the rigbts
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of a Legislative Assembly and a Legislative Council. Throughout the Vi' hole of
the proceedings he has shown that he is
imbued with the most liberal sentiments.
Mr. Cardwell, on the other hand, seems
to have most remarimble views of the
government of a colony and the duties of
a Governor. He says, in one of his despatches, that a Gov~rnol' mllRt be guided
by the advice of the law officers of his
Administration in all cases in which he is
not personally aware of the law, and yet,
because Sir Charles Darling did what his
law officers advised him to do-what his
own judgment pointed to as legal-he is
severely censured. Mr. Cardwell does
not say, "I find, on consultation with the'
law officers of the Crown, that your steps
were wrong and illegal, and must be
retraced;" but, no! he says, "I, Edward
Cardwell, tell you that your steps were
wrong and illegal, and not only must you
retrace them, but I censure you severely
for following them." What the inevitable
result of these' instructions that the Governor is not to act upon the advice of
the law officers of the Crown, but upon
what' he believes himself to be the law, is
shown very clearly by the after course of
events. After these instructions were received certain Customs resolutions were
agreed to by this House, and honorable
members on both sides distinctly authorised the Minister of the department to
take steps for the protection of the revenue. Hence Sir Charles Darling was
placed in a position which compelled him
to write th us : ..
"I am obliged, therefore, to admit that the
duties of customs are now being collected with··
out the strict sanction of the law, if', indeed, the
sums depusited can be properly called duties,
when they are avowedly rel'eived sllhject to a
pledge that they shall be returned if they do not
beeoille leviable by law. After having given the
subjeet the best consideratioll of which I am
capable. without the assistance of the opinion of
the law officers-a.n opinion which, although I
ent('rtain pers(,nally a high estimate both of the
ability Hn(l honollr of those gentlemen. would,
aft r the receipt of YOUl' despatch, No. 107, be ot
no official weight or value, or in any way exonerate my responsibility-I have come to the conclusion that my proper course will be not actively to interfere in the matter so long as it
retains its present position. This condllsion
mainly rests upon the view which I take of the
Customs Act No 13, as explained in my despatch No. 13, of 17th February last, and upon
which view I think I ought to act, until I am
advised by you whether it is erroneous or not.
If it be deemed el roneous, I trust I shall receive
specific instrnctions as to wh!l.t my p()wer of
interference is, and how it should be exercised."

If Mr. Cardwell was right in giving the
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Governor these distinct instructions, then
the Governor was wrong in permitting the
duties to be levied; and if the Governor
was right in allowing the duties to be collected without the full sanction of' law, then
Mr. Cl),rdwell was undeniably wrong. Mr.
Cardwell's views of' Colonial Government
al'e, however, peculiar in other matters as
well. III repl.v to His ExcelleIH''y's
de~spatch, statillg that the opinion of the
country had been c1eal'ly expressed in
fa\'or of what was knowll at the time as
protection to nat,ive industry, M.r. Card.
well wri tes : ., It will be a subject of sincere regret to Her
Majesty's (;overnment if the result of the new
elections sh:11I lead, as you appear to antieipate,
to any desire on the part of your prosperous and
intelligent community to d.epart from those principles of commercial freedom which have been so
uni versa.lly adopted and so successfully applied
in this country. I trust that the Legislature of
Victoria will see that nothing would be so muc'h
calculated to obstruct the progress of the colony
as the enactment of laws having it fllr their
object to induce the colonists to desert more profitable for less profitable branches of industry."

In other words, Mr. Cardwell is not content with in~tructing the Governor, but
he trusts-Mr. Cardwell trusts -that
his opinion will be received as of much
more value than the opinion, not of
this House alone, but of the whole
colony. Mr. Cardwell agrees with the
Edinburgh Scotsman, that this is an
excellent country for thf> finding of gold
and the growth of wool, and that the
colonists ought to connnp- themselves to
those avocations, and let England su pply
them with mallufaetured good::!. I \vas
ironically cheered by honorable members
opposite, when I spoke of }\:1r Cardwell's
assurance; but let honorable gf'ntlt'men
look at this paragraph, and tell me if there
is not some a:::~Ul'Unce in it. After telling
Sir Charles Darling that the only excuse
for the proceedings mentioned would be
an overwhelmillg public emergency, Mr.
Cardwell savs:" I am quite sure that all honest a!1d intelligent
colonists will concur with me in thinking that
the powers of the Crown ought never to' be used
til authorise or facilitate any act whi('h is required
for an immediate political purpose, but is forbidden by law."

All honest and intelligent colonists will
agree with him, and yet he tells us that
au overwhelming emergency would justify
these very steps! Again, in his very last
despatch, 1\11'. Cardwell says:" As soon, therefore, as your convenience will
admit of your leaving the colony. I should wish
. you to place the Government in the hands of
General Carey, whose duty it will be to admin":
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ister it until your successor shall be appointed.
I trust that no occasion will arise in which it
will he clear to his judgment that the advice of

his Ministers for the time being would involve a
violation of the law. In such a case it would
doubtless be his duty to refuse compliance, and
to endeavour to obtain the aid of other Ministers."

Mr. Cardwell trusts, first of all, that
Ministers-these men who have done all
this mischief-will not again recommend
a violation of the law, and then Mr..
Cardwell trusts tbat, if they do, General
Carey will have a judgme11t sufficiently
clear to dismiss them from his councils.
These are Mr. Cardwell's ideas of responsible government; these are the instructions to the Governor; and these, I beg to
say, are a perfect insult, not merely to t~e
. Ministry, but to the members of thIS
House and to the people of this colony.
It is well known that Earl Grey takes
anything but constitutional views of the
government of colonies, that he leans
to a side whose cause I trust t.hat I shall
never be found advocating. No doubt,
however, Earl Grey's work on colonial
policy will be very generally quoted to
prove how wrong Sir Charles Darling
was in holding those liberal and proper
views which, I believe, are in consonance
with the views of the general body of the
people of England, and with the views of
his Royal Mistress. As the book, therefore, may be used by the other side, I will
refer to an extract which appears to have
been extorted f"om Earl Grey, and which
refers distinctly to the position Sir
Charles Darling was placed in : " In exercising, howev(·r. this power of refusing to sanction ml:!asures which may be submitted
to you by your Council, you must recollect that
this power of opposing a check upon extreme
measures proposed by the party for the time in
the Government depends entirely for its efficacy
upon its being used sparingly, and with the
greatest possible discretion. A refusal to accept
advice tendered you by your Council is a
legitimate ground for its members to tender you
their resignation-a course they would doubtless
adopt should they feel that the subject on which
a difference had arisen between you and themselves was one upon which public opinion would
be in their favor. Should it prove to be so, concession must sooner or later become inevitable,
since it cannot be too distinctly acknowledged
that it is neither possible nor desirable to carry
on the Government of any of the British provinces in North America in opposition to the
opinion of the inhabitants."

I will conclude with another quotationthe words of one whom every Englishman
venerates, and every foe of England
feared. I shall refer to it in the belief
that, had Lord Palmerston lived to con~
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tinue at the head of the present administration, instead of debating this subject
we should have been quietly enjoying the
administration of Sir Charles Darling.
Lord Palmerston, in the debate on the
policy of Sir J obn Bowring in China,
said : " It is not enough to support the representative of the Cnwn when we are satisfied that he
is right. Even if we believe that he took an
unwise course, we will not de8ert him so long as
we are satisfied that he acted honestly and with
a conscientious desire to do his duty to the
country. The moment your policy takes a
different direction, you cease to deserve the con~
fidence of honorable men. You may get people
to serve YOIl, and you doubtless will, but the.y
will not be high-minded Englishmen, sHch as It
is necessary to have at the head of affairs in the
great colonies and dependencies of the country."

That should have been the policy of Mr.
Cardwell. How different, how very different it has been-how far from fair his
conduct has been-I leave this House to
judge. I have endeavoured to anticipate
the objections which may be urged to my
proposal, and I now leave the motion,
which is not an unusual one,-for it is
usual to present addresses to our Governors on their leaving the colony;-in
the hands of honorable members.
l\1r. DYTE seconded the motion.
Captain MAC MARON.-As it is
evident from the silence on the other side
tbat Ministers do not intend to take any
part in the qiscussion at this stage, I rise
to say a few words on the subject. Before
doing so I will inquire how far we are to
be guided by the rule which generally
guides this HOllse with regard to the introduction of His Excellency's name for
the purpose of influencing debates. I am
aware that, on a former occasion, I used
His Excellency'S name myself, but I had
no such intention as that I have alluded
to. This evening, however, we ha.ve
witnessed His Excellency'S name continually introduced for that very purpose, notwithstanding that, as I understand, it has
always been admitted that, tbough the
Governor is not the sovereign, we are not
justified in using his name, more particularly in a debate which, like this, has a
money grant for its final object. The
honorable member who introduced the
motion very properly says that it has been
customary for addresses to be presented
to our Governors on their leaving the
colony. Noone would object to this,
even on the present occasion, though some
of us have found it necessary to dIffer
from His Excellency in the course which
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be has thought fit to pursue. Noone, of
course, would object to joining· in an address, provided that it was not offensive
to the views adopted by any particular
party. Before proceeding further, I would
remind the Chief Secretary of his promise
that every word of these despatches should
be produced. I would ask him whether
this has been done? Are we to understand that all the despatches have been
produced?
Mr. MACGREGOR. - Secret despatches?
Mr. McCULLOCH.-I do not consider that the House has the right to insist upon receiving all the despatches
which the Governor may send home. At
the same time I may inform honorable
members that, in order that there should
be no doubt on this point, I made it my
business to-day to see both of His Excellency's private secretaries, to ask them
whether all the despatches bearing on this
subject had been placed on the table of
the House, as I knew that His Excellency
was desirous that this should be done.
They assured me that every line and every
word connected with the subject had been
given. With regard to confidential despatches, this House has no right to private
communications which pass as between
individuals. I think it would be indelicate and improper to ask for them.
Cartain MAC MAHON.-I put the
question because I was informed, the other
day, that all the despatches had not been
produced, and I ventured to contradict
this statement, believing that, as bot.h His
Excellency and the Chief Secretary had
promised to produce all the despatches,
they would most certainly do so. As an
interruption has been made regarding
secret despatches, I will express my hope
that the abolition of this system will be
one of the results of the investigation
which, I believe, has been originated in
the British Parliament in regard to constitutional government, not only in this
colony, but in all the colonies. (An honorable member-" Indeed; yon know
that it has been originated, then ?") Well,
if it had not when the mail left, it was
about to be. We have His Excellency'S own
statement, that he is determined that there
shall be an investigation. I trust that it
will be seen, in the course of the inquiry,
that as all despatches between the Governor of a colony possessing free representative institutions, and the Imperial
l\-uthorities, must refer to public affairs,
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the public, who are most interested, ought
ultimately to have an opportunity of
learning the representations which have
been made regarding them, and that hence
the system of confidential despatches will
be abolished. I do not for a moment
accuse His Excellency of being afi'aid to
show what he has written, but, as an
interruption was made, I thought it only
fair to express my opinion on this subject.
It is said that all the despatches have
been produced; but it appears to me that
several documents, which have a most important bearing on the crisis which has
taken place, have not been made public.
I refer to the replies to the addresses presented to Her Majesty. How is it that
these replies, which would have materially
affected the position, not only of this
House, but also of the other branch of
the Legislature, have not been presented
to either House?
Mr. McCULLOCH.-They were today.
Captain MAC MAHON.- Exactly,
when they could no longer be witbhdd.
Though the Legislative Council gave way
but a trifling degree, I believe that if this
pressure had not been brought to bear, if
these replies had been given, they would
not have yielded so much. The reply, lam
informed, is entirely confirmatory of the
stand taken by the Council; and regarding it as the opiuion, not only of Mr.
Cardwell, but also of the British Cabinet,
including the law officers of the Crown,
and, probably, assented to in Council by
Her Mnjesty herself, it would, doubtless,
have influenced the members of the other
branch of the Legislature. The motion
before the House is a very simple one,
but we cannot conceal that there is something at the back of it, that there is a
predetermination, before going into committee, to adopt a course antagonistic to
the British Government, and it may be
injurious to the gentleman upon whom it
is intended to confer a pecuniary benefit.
We cannot conceal that certain meetings
have taken place in various parts of the
colony, with the connivance and consent
of the Government. Without desiring to
utter a.ny offensive remarks, I say that
it cannot be denied that the honorable
member who is recognised as the salaried
political agent of the Government, has
been the principal mover in organising these meetings, that be has been
assisted with funds, and that the gratuitous use of a public building has been
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given. It must be admitted, ther~fore, interference on his part with this question.
that Miuisters have been parties to the:;e Not Oldy 'that, but 1\11' Childers di8tinctly
. meetings, alld that the tellor of the lan- and (·leal·I.v Ilroidt'd int,erfer·pnce. At least,
guage uttered at them may be taken as It if J can gather anything from his language,
guide as to the course the committee is it is that he has nothing whatever to do
lii{ely to pursue. AlJd of whom does this with the Colonial Departlllent, and that
committee consist? 'Vh.v, without ex- even if his opi uiun had ever been asked it
ception, of honorable member~ of the one would not have been given. (An honorside of the HOllSL', and of' honorable mem- able member-" Why does he volunteer
bers many of whom have addressed the the I:!tatement?") Well, I think that it
public meetings to which I have referred. is a most natural statement for him to
It strikes me also as a curious thing, that make when writing to friends in the
the head of the Government, who should colonies. Anyone at all acquainted with
take the lead in this House on all impor- the honorable gentleman must know that
tant occasions, does not come do\yn and he is not the sort of man to do an.ything
state the intentions of the Government which would in the slightest degreE" injure
in a straightforward manner, but uses himself for the sake of any fancied conan honorable member sitting behind him nexion with the colonies. I feel perfectly
as a stalking-horse to bring down certain satisfied that it is not to the agency of
cut and dried resolutions. No doubt the that gentleman that we are to attribute
motion submitted by the honorable mem- the result of the proceedings during the
ber for East Bourke has not been assented last twelve months, I will now refer to
to at meetings in the Government offices, the despatches before us, and in doing so
as others have been before this; but to all I will first notice the address from certain
intents and purposes, the Government members of the Executive Council, which
are parties to it, and I would call atten- now appears to be the turning point ot'
tion to the fact, that it has taken the the transaction. It has been stated by
place of the one placed on the notice the Goverllment organ, and generally by
paper by the honorable member for Col- the ]\1inisterial press, that this address
lingwood (1\1:1'. Reeves). In dealing with demanded the recall of the Governor; but
the motion, I must give the honorable the document is before honorable members,
member who moved it credit for the and they will see that it contains no such
tone which he adopted. I fully agree request '01' suggestion. Honorable memwith him on the desirability of avoiding bel'S would scarcely care to have it all read,
remarks in any way calculated to be per- but I may s'ay that, after pointing out the
sonally offensive to a gentleman holding unconstitutional proeeedillgs of the present
the exalted position His Excellpncy dot'S, Ministry, it accounts for the members of
or calculated to excite rane'our and ill- the Exec'utive Council not having taken
feeling in this House. And before pro- any earlier steps:"We have hesitated hitherto to address yo~r
ceeding further, 1 desire to refer to a reMajesty on the su ject, lest o"r motives should
port which has been given currency to by be
misconstrued. But we thillk any furth:.!r
the newspapers advocating the views of hesitation in expressing our views on the doings
the Gvvernment, with regard to a gentle- of your Majesty's Ministers would be culpable,
man who was furmerlya member of this when we see from week to week acts committed
House, and who hl'ld a high official position under the authority and sanction of the Government, which we attempt in vain to reconeile with
in the colon~·. 1 refer to Mr. Childers. the exercise of constitutional government and
It is stated: with every appearance of wit.h the respect alld obedience which all your
authol'it.Y, thn.t what has taken place here Majesty's subjects owe to the h~w."
is to be attributed to thi3 interference of ~\nd the final prayer is as follows : " ()ur complaint is, anll we d('sire to convey it
that gentleman. Now I most unhesitatingly state that, so far as I am aware, to your Majesty with all dutiful respect. that
illegal a('ts could not have been committed,
that i8 not the case. I have been in a these
mlwh less persisted in, if His Excellency the
pos:tion to know sometbing'of the matter. Governor had not given them the sanction of his
I have st'en letters which have come from . authority.
., ~incerl'1y thankful for the constitution conlVII'. Childers during tllis per·iod.
(An
ferred npon us by your Majesty under the
honorable member-" All 't") I believe authoritv
of the Imperial Parliament, and beall. I have r~cei\'ed a letter myself from liuving that the colonists of Victoria are comthe honorable gentleman, and in that, as petent to deal WIth all quesjuns of colonial
well as in the others which have beeu read policy-"
t.o mel there was not one allu:sion to allY (lVlilli~terial cheers,) As honorable mem·
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bers interrupt, I will sa.v what my views
are on this point. At meeti I1gs alld elAewhere it has been stated that we are not
to be interfered with by Downing-street.
I perfectly concur in that view, alld it was
the interference of the gentleman who
acts in this colo!lY as the agent of Downing street whi('h 1 protested against. The
address proceeds:"We desire to appeal to your Majesty only on
the point whether your Majesty's representative
should have lent the sanction
your :\'lajesty's
name to the several acts of the Government
whkh we ha\'e above des(~ribed. And we humbly pray that your Majesty will take such steps
as in your Majesty's wisdom may appear necessary for maintaining the constitution in its
integ-rity. and for securing the due observance
of the law."
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at the time. As it was, it was sent two
days pI'jor to the departure of the mail.
(" No.") I made inquiries this morning,
and I found that tbe address was sent on
the 24th of November, while the mail did
not leave till the 26th. The origi n of its
publi('ation was v(-'ry simple. The address
being to .Her Majesty the Qneen, was sent
to His Excellellcy j and His Excellency
thought fit to hand the address to one of
his Ministers to produce in the House for
the purpose of influencillg a debate which
was then going on. The debate was on
a motion of want of confidence in the
Government, and had it not been for the
threat of dissolution which was promulgated on that occasion, there would have
been a majority to support the motion.
I will quote the report in Hansard as to
what transpired : -

We never asked that Sir Charles Darling
should be recalled j we. never wished it.
" Mr. VEHDON stated that he held in his hand
We asked Her Majesty to take such steps
address to the Queen, signed by certain
as were necessary for maintaining the an
gentlemen who had held office in former Governconstitution and the law. (Mr. Higin- ments, and were, therefore, now members of the
botbam-" Hear bear.") Does tbe At- Executive Council.
" Mr. GILLIES.-Is the document a copy or the
torney-General admit that these steps
were necessary,beca.nse, by his cheers, it original?
.. Mr. VERDON not replying to this question
appears to me that he does? We cared was met with lond cries of .. Shame, shame,"
not whether His Excellency remained or from the ()pposition. Some members of the
not. All that we asked was, that whoever House, he ohsf'r\·ed. might be afraid to admit,
he was not afrai:l to state that certain memheld the reins of power should not afford but
bers of the Execntive Council were a(ldressing
his assistance to one political party more the Queen. requesting the removal of His Ex·
than another, and certainly should not do celleney thb Governor.
" Mr. LEVEY fIIse to order. He asked what
so ~Then his aid had the effect of violating
the law. I perceive that, by the despatch right a member of the Executive Council had to
a document which he could only obtain as
of the 21st of February, His Excellency . read
a member of the I~xecutive Council.
informed Mr. Cardwell, that the Hon.
'I The SpgAKER sa.id honorable gentlemen had
H. Miller did not concur with the address no right to read any document they were not
of the Legislative Council, complaining of prepared to lay on the table.
VEHDON was quite prepared tolay a copy
His Excellency'S conduct. Well, I believe 'of "Mr.
the address (m the table.
that the honorable gentleman, who is
"Mr LIo,;VEY mainta.ined that the document
now a member of the Ministry, did not itself mnst be laid on the table .
., ~fr. GR~;EVES had no objection to the address
vote, but he did something else, which His
read from one end to the other.
He
Excellency does not indicate. He described being
wished to ask. however, whether the document
the ads of the Government as acts of was brought forward by the authority of the
felony, which ought to be punished by the Governor?
.. Mr. VEHDON replied that he was responsible
imprisonment of the perpetrators. His
Excellency does not inform Mr Cardwell to the Governor for anything he sRid in rl'ference to the matter. ( .. all~hter from the Opthat this gentleman is unfit to sit at the position.) If honorable memberK disp'lted the
Council table, though he does say so of statement, he would say at once that he was
others who never made such remarks. I authorised by the Governor."
now come to His Excellency's letter, enMr. VERDON.-How could that inclosing the address from the members of fluence a debate in this Honse?
the Executive Council, and I may refer to
Captain lYIA C MA H 0 N.-I do not
the complaint made as to the manner in mean to say that His Excellency intended
which that address was forwarded to His that the honorable member should use the
Excellency. I believe that the address document tor that purpose j but I say
was not kept back until a late period for that, hy His Excellency's authority, the
uny purpose. The detention was mt·rely docnment was given to the honorable
a consequence of the gentlemen who signed member, and that the honorable member
it being in different parts of the country did use it for the purpose of influencing
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the discussion then going on. The honorable mem ber attacked the mover of the
motion (Mr. Greeves) for signing that
very memorial. If the object was not to
influence the debate, what was the object
of producing it ?
AN H ON. MEMBER - To make them
ashamed of themselves.
Captain MAC MAHON.-And, in
making them ashamed of themselves, to
make others ashamed of them, and thereby
to secure votes against them. Sir, I say
that it was the course which the Treasurer
took on that occasion, in producing that
document in this House, that led to the
publication of the contents of the document, and to its being sent home in any
other way than through His Excellency.
His Excellency, in addressing Mr. Cardwel] on the subject of the memorial from
the Executive Councillors, says : "When this address was prepared, the only
other members of the Executive Council in the
colony were the seven gentlemen who are my
presen t advisers, the Chief Justice and J\l r.
Justice Molesworth, Mr Miller and Mr. Haines
(both members of the Legislative Council), Mr.
Harker, a member of the Assembly, and Mr.
Goodman whose resignation of his commission
I have reported by the present packet, and
which. as I am informed, was tendered by that
gentleman after he had been pressed to attach
his signature to the address."

I presume that the latter clause was put
in merely to show that pressure was
brought to bear; but I have been informed,
and .I believe correctly, that although
Mr. Goodman is a warm and consistent
supporter of the present Administration, .
he believed every word in that address
was so far correct, that he would have
been justified in signing it had he not
held a semi-official position, which brought
him, more or less, in contact with the
Government of the day. His Excellency
then goes on to describe the gentlemen by
whom that address was signed.
"Mr. Bailey (His Excellency says) is a Melbourne merchant, as are also Mr. Moore and
Mr. Service. Mr. Strachan is the head of a
mercantile house in Geelong ; and they are all
directly, personally, and avowedly int.~rested in
the rejection of the revised Tariff, which lies at
the root of the present political situation."

(Cheers from the Ministerial benches.)
Honorable members cheer loudly at that,
but they won't cheer when I ask this one
question-How was it that no mention
was made of members of the Administration being directly interested in the passage of that very Ta~iff? What is sauce
for the goose is sauce for the gander.
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Further on, His Excellency refers to the
Customs Act No. 144, passed in 1862.
He obsenes:" During the four months which had elapsed
sinr.e the 'farifi' resolutions had been passed by
the Assembly, and for the further period to the
Ibth June, when the Bill received the Royal
Assent, the new duties (both original and augmented) were collected by the Cllstom:,o Department undl'r the Ministry of Mr. O'Shanassy,
without one syllable of objection by any member of either House."

The honorable member for East Bourke
referred to this very passage; but, as I
have stated, in that case as in previous
cases, there was a certain ascertained
knowledge, before the duties were collected, that the measure would become
law. Reference is then made to the collection of duties in connexion with the
increase of the duty on opium. I am
prepared to admit that in that case there
was some unnecessary confusion, but it
originated in this way. The Bill was
originally brought in by a private member of this House, Mr. Hood, and when
it was found that a private member could
not conduct such a Bill, the measnre was
adopted, and I think foolishly, by the
then Minister of Customs. That accounts
for the discrepancy in the dates as to the
collection of duties under that Bill. His
Excellency then ref~rs to the opinions of
the head ·of that administration (Mr.
O'Shanassy), and quotes at length remarks made by the late honorable member for Kilmo~e in this House on the
26th of Septemb~r last.
"Mr. O'Shanassy (says the Governor) deprecated the very idea of recognising the Governor
independently of his Ministers-refused to believe that my messages to the Council and
Assembly emanated from any other source than
the Ministers-declared that 'the Governor was
always assumed to do every act which his Ministers ad vised him to do, so long as he believed
that advice was legal and constitutional, and
when he ceased to believe that he relieved himself from his responsibility by dismissing his
advisers and calling in new ones'-that 'the
proper course, therefore, was not to blame the
Governor for his acts, but to assail the Mi~
nistry.' "

And yet the Ministry, at that time, were
so well aware of the unconstitutional nature of their acts, that they were obliged
to come down to this House, to obtain
from the House a resolution for an address
to His Excellency in favour of themselves,
and begging His Excellency to adopt the
course recommended by them-a resolution proposed by a private member of the
House, but agreed to at a meeting of
Government supporters at the Govern.
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His Excellency then goes

"It is asserted in the address that Calmost
every barrister of standing in the colony' has
given his opinion that the Government have not
'legally the power to enter into contracts binding on the Crown for purposes of a public nature,
and necessary for carrying on the proper functions of Government, including contracts to borrow money for the payment of existing legal
public liabilities,' in the absence of an Act of
the Legislature specially authorising such contracts.
C'It will scarcely be believed that self-com··
placency, if not effrontery, could go so fv.r as you
will percei ve that in this instance it has reached,
when I state that three out of t.he five legal
gentlemen whose opinions on this point have
been published, and. who are designated as
'almost every barrister of standing in the
colony,' are the identical Messrs. Ireland, Fellows, and Wood whose names are attached to
the address to Her Majesty."

Now, is it not notorious that many other
leading barristers in this colony have also
expressed the same opinions? I say those
who signed the address were perfectly
justified in making that assertion. His
Excellencv states further on:"Certain opinions which the barristers referred to lately gave upon a question of this
character. arising out of the Land Acts, and
which led to numerous actions in which they
were concel'l1ed as leaders, were proved, by the
decision of the judge before whom the actions
were tried, -to be altogether worthless."

I don't see any proof of that. I am not
aware of those opinions having been found
worthless. Indeed, I am not aware that
they have yet been properly tested. Still
further on I find His Excellency stating:"I have considered it desirable to offer these
observations at greater length than my justification against accusations to which I have, in
truth, replied ill former despatches, requires,
because there can be no donbt that the real
object of the address to Her Majesty is to make
an impression upon persons in England conneeted with and interested in the colony, in
order that they may found thereon representations to Her Majesty's Government, and not
improbably instigate statements and in(luiries
in the Imperial Parliament. Copip.s of the address were prepared, in the form of which I
enclose a specimen, before the departure of the
last mail, and it was also noticed in the packet
summary of the Argus newspaper as having
been published in the columns of that journal,
where it appears in a similar form, as regards the
signatures, to that adopted in the enclosure."

Now I have already explained that the
first publication of this document was by
His Excellency'S authority in this House.
In the following clause His Excellency
states : ,. But I must now reverse the position in which
the gentlemen who have sigHed the address, and
I, as Her Majesty's representative, have stood in
relation to each other in this matter. I accuse
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these gentlemen, one and all, of conduct highly
discreditable to them as members of the Executive
Council of this colony; and I respectfully submit
my opinion that they have proved themselves to
be unfit to hold Her Majest.y's commission ill that
eapacity, and to enjoy the precedence and distinction which attach to it."

:Further on, His Excellency contends that
these gentlemen should~e removed from
their position, and states that he would
have suspended them but for the fact that
the electionf:! were going on at the time.
All I can say is, that it was not in our
interest that that course was adopted. Had
His Excellency acted in that arbitrary
manner because subjects of Her ]\iajesty,
let alone Executive Councillors, had ventured to petition the Sovereign, I believe
the effect would have b~en to balance the
elections more in our favour. At all events,
the proceeding would have told against the
Administration. His EX('eHency subsequently complains of our not having offered
any advice to him. His Excellency says:"However little they might be expected to
attempt an interference with the legitimate
advisers of the Governor in questions of pure
domestic policy, yet it it is competent to them,
as members of the Exeeutive Council, to approach Her 1\1 ajesty for the purpose of invoking
censure upon the conduct of her representative,
it is clearly competent to then;l also respectfully
to call her representative's attention to the acts
which appeared to them to deserve such censure,
more especially when they profess to consider
those acts to be illegal and unconstitutional.
.. But although not one of these gentlemen
has attempted to warn. or caution, or counsel
me in the somewhat difficult position in which
I have been placed, and while not a few have hy
their conduct in various capacities materially
increas('d the embarrassment attending the position, yet they have all felt themselves at liberty,
at the close of a period of three months, and
upon the eve of the departure of a packet, to
combine in misrepresenting my proceedings to
lIer Majesty, and in circulating their misrepresentations amongst persons connected with the
colony in the mother country.
" I may here observe, that there is not wanting a well-known instance, even in the short
history of responsible government in this colony,
in which advice has been tendered in the spirit
I have described by a member of the Executive
Council not in office; and, although it was not
adopted, that advice received due consideration
from the Governor."

I should like to ask honorable members
opposite who was it gave that advice, and
on "\\"' hat occasion was it tendered? I
think the hon. the Treasurer could tell
us something about it.
l\fr. VERDON.-N 0, indeed, I cannot.
Captain MAC MAHON.-....:I understood
it was the Treasurer who, during Mr.
O'S.hanassy's administration, offered that
adVICe to the then Governor.
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Mr. VERDON.-I believe the honor- on my part would have been liable to great misapprl:!h(>nsioh 1 should have suspended them all
able member is referring to the time when from
office until Her Majesly's pleasure were
I was in office in 1861, and when a diffi- known.
culty arose as to the preparation and com"Whatever course in the exerc'se of your
pletion of certain documents necessary to judgment you may see fit to addse Her :\Iajesty
confer a pension upon the then Attorney- to adopt. it is inlpo'H~ible that the relations Letween the petitIoners and myself call, in the
General. I believe the suggestion was fa"e
of this conspiracy, be such as ollght to submade-I cannot say whether it emanated sist hetween the Go\'ernor an(1 gentlenwn holdfrom any member of the then Executive ing' the commission of an executin' councillor,
CounC'il, certainly it aid not emanate from whether oecupyillg or not occupying r~sponsible
and it is at h'ast to be hovel! that the
me-that other members of the Executive office;
entire course of politieal events may never desigCouncil, not mem bers of the Cn binet, nate any of them for the position of a confidenshould be consulted on the matter When tial adviser of the l ~rown. !'ince it is impossible
that suggestion was made, the members of theil advice could be received with any other
the Cabinet were compelled to inform Sir fel'lings than those of doubt and distrust."
Henry Barkly that, if His Excellency N ow His Excellency thought he was
found it necessary to apply for advice treated very badly, because a sufficient
without the Cabinet, they could not retain time was not granted him in connexion
with the forwarding of' this addressoffice.
although
he did not remit it home for a
Captain MAC l\fAHON.-Well, it does
not lie in His Excellency's mouth to com- month after he received it-but, I ask,
plain of not having been warned by any · if he is to be judged by the same measure
of these gentlemen, as tbose who had the that he would mete out to others, what
honour of holding seats either in this or call we sa.v of the adoption by His Excelthe othE'r House did not fail to cOllvey lency of this language, recommending the
their opinions in a public manner to him. dismissal of gentlemen from their official
His Excellency was warned on all sides- position, without communicating the course
at public meetings and by the press. I which he proposed to those gentlemen,
think it would have been a most extraor- and giving them a fair opportunity of
dinary thing if we ha.d thought fit, as a defending themselves? His Excellency
body, to approach His Exeellency, when complains that he had not this opportunity;
it is an adn:itted fact, that all meetings of and it appears that he was not willing to
the Executive Council are brought about give the opportunity to others. It is not
by a summons frol11 the Governor himself. IIntil the decision of the Secretarv of State
If' His Excellency had thought fit to is known-that decision not being adverse
summon us we should have been prepared to us-that we are informed of the recomto give him our opinion. But it plainly mendation made by His Ex~ellency. It
appears, from the expl'essions made use of' is but just and right, and it is in accordance
by His Excellency in his despatch to Mr. with the regulations ot' the imperial serCardwell, that if we had volunteered our vice, that when the dismissal of any
opinion we should probably have been official is recommended, he should have
treated somewhat in the manner in w bieh, an opportunity of defending himself, and
according to report-whether true or false, should be informed of the course adopted
I am not prepared to say-some one with regard to hi m. I must s~ortly refer
named McMillan was treated on ap- to Mr. Cardwell's reply on that point.
proaching the Governor. His ExcelJency · MJ: Card well states : · "I also gather that, for some months. the full
says, towards the close of his despatch:- amount of the higher duties was not levied. and
"I am sure, Sir, T am warranted in saying,
that if a course of conduct in public affairs far
less dishonest than that I have dt:'scribed had
been pursued hy offi(,ers of Her MHjesty's nav)",
army. or civil service. or by Executive Councillors in a colony where thl'se functionaries are
appointed entirely by selection, the penalty
would have been a forfeiture of commission and
of office,
"I have felt no doubt that a vindication of
public morality calls for the adoption of that
course in the present instance, and if it had not
been that. under existing circumstances, and at
the period of a general election. when many of
these gentlemen I1re candidates for a seat in the
Legislative Assembly, the object of such action

that for pat't of that time the Customs Department had ceast'd to demand any bonds or other
security for the payment of the uncollected
balance. You do not snggest, and I cannot
imagine. that for this proceeding there was even
any pretext 0 I which it could hltve been contended to be legal. As a consequence of the8e
proceedings, the Assembly lias been dissolved,
without an Appropriation Act, and the borrowing flolll the bank has bet'n continued.
"Under these circumstances it cannot, I
think. be denied that any subjeet in the colony
was entitled respectfully to approach his t\()vereign ant.! COl' plain that-in the one Case by the
wrongful concurrence, and in the other by the
personal co-operation of the Queen's representa-
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tive-he had been deprivetl for a time of the
benefit of the remerly which the' constitution of
Victoria provided against irregular acts of power
on the part of the Executive Government.
"I do not see in the langna.ge of the address
anything oisrespectful to Her Majesty, or other··
wise worthy of censure; and I cannot but
acknowleoge that the complaints of the petitioners arf' just."

I think that is a final and complete
answer to the charges which His Exeellency brought forward against us; and I
do not deal with it as an answer emanating from Mr. Cardwell alone. I consider
that, in a matter of such importanee,
Mr. Cardwell's acts are to be considered as the acts of the British Government. The probability is, that other
leading members of the British Government, though they may not have entered
fully into the whole detail of the matter,
must have known snfficient of it to give
their assent to the course which l\1:r.
Cardwell thought fit to adopt. Mr. Cardwell then goes on to say : " This has resulted, as I think. entirely from
your own a('ts, your adoption of a course of
conduct which cannot be JURtified in law, ano
your strong denunciation, in which I am wholly
unable to concur, of those who have objected tn
that course It is impossible. I much regret to
say, that after t.his you can, with ad vantage,
continue to conduct the Government of the
colony."

And in the conclllding paragrapb of the
despatch Mr. Cardwell points out what
will he the course for His Excellen('y'~
successor to adopt should any simiiar
proceeding tal<e place during his term of
office. Honorable mem bers will re('ollect
the severe censures passed by His Excellency on the Executive Councillors, and
his statement that it would be utterly
impossibl~ for "any confidence to exist
between them in the future. I now beg
to call attention to the Governor's last
minute, which will show how consistent
His Excellency's remarks are on that
subject. His Excellency states : "Those who know how little the Governor
can possibh control the sl:'lection of his Ministers,
and how sp]dom he interferes. or is expected to
intt:'rfere, ill the oomeRtic polic\" of the colony,
must be well aware that this expression on my
part could have related only to such caRes as
those which rarely inileen occur. but whi('h have
unfortunately arisen within the last few months,
in which thf' Governor's personal action may
become involved, ann that there was nothing
wha.tever ill the position which these g-entlemen
and I occnpied in relation to each other to
warrant the be1ie~ that I should attempt to
withhold from them, in re.opect to their puhlic
policy, if callt·i1 to assist in the ailministratinn
of affairs. that fair and just support to which
any Ministry for the time being is entitled.
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"I solemnly declare for myself, that I have
never entertained !tny fe- ling towards the
gentlemen referred to (although I still view with
indignation their unfair proceeding towards me
in relation to the petition to Her Majesty) which
would or eonld have prevented me from receiving t.hem as my political advisers; and I
very milch mistake the temper which for tIle
most part animates colonial gentlemen who engage in puhlic affairs. if I may not safel \' a<;sert,
that, with the termination of a political struggle,
the personal antagonism which it may have engendered uaually passes a\"ay."

I heartily agree with His Excellency in
the last quoted remark; and this debate
would not have taken place, but for the
belief that what is now contemplated is
intended to be forced upon this side of
the HOllse, whether we like it or not,
because His Excellency has thought fit to
adopt the views of the other side. If the
matter were simply an address to the
Governor, on the occasion of his leaving
these shores, I believe, as I have before
said, that all differences of opinion would
be sunk, and that, recognising in His
Excellency a British officer and a gentleman, everyone would be ready to join jn
a complimentary address to him. But
when it is intended that there shall be
a complimentary address, and that this
addresR shall be accompanied, as agitated
at various public meetings, by a large
sl1m of money as compensation, I am
impelled to ask, "Compensation for
what?" I can only presume that the
compensation must be for services afforded
to one party in the state. The honorable
member for Ripon and Hampden stated,
at a public meeeing, that a vote of the
Legislature, or of this House-probably in
his estimation the one v{auld do quite as
well as the other-would be the best
mode of recompensing His Excellency,
because it would be. taking money from
his enemies as well as his friends. I
must say that that honorable gentleman
must have a very curious idea of His
Excellency's fepling~, if he believes that
he would condescend to aceept money
wrung ont of his opponents. I don't
believe His Excellency would do so. I
trust for his own sake that he would
not. I believe we shall be committing
a very great mista.ke, and a very
gross injustice to that gentleman, to put
him in the position which is proposed.
I even believe that a voluntary subscription towards raising a testimonial to His
Excellency would be most injnrious to
him, certainly until this question, whieh
His Excellency states be is about to have
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investigated at home, shall be settled. I
have been informed that a ease of this
kind-the acceptance of a testimonial, not
from the general p·ublic, but from some
personal friends-led to the non-employment ofa previous Governor of this colony;
and I say that, according to the system
and regulation of the British service, if a
gentleman in the position of His Excellency were to accept a valuable testimonial
from the colony, the proceeding would be
a direct retort on his official superior, and
would, probably, be most injurious to His
Excellency in after life. How do we
know, after the evidence which has been
disclosed, and the additional evidence on
this subject which perhaps may be disclosed to-night, to what decision the British Government may come. Why, it is
within reason that His Excellency may be
very highly complimented. Perhaps, from
the denunciations uttered, both in this
House and at public meetings, the British
Government will be frightened, and will
direct that His Excellency shall come here
again at a higher salary. Or, what is still
more probable, if it should turn out that
the equity of the case is iu His Excellency'S favour, he may, perhaps, displace
Mr. Cardwell himself, who, I notice, at a
meeting held last evening-at which a
member of Parliament was present-was
denominated, in elegant language, "a
pup." Before leaving that part of the
subject, I would refer to the view of it,
which was loudly cheered when mentioned
by the honorable member for East Bourke
-namely, that His Excellency's expressions with regard to the Executive Councillors were only taken hold of as a plea
for his removal; and that the real reason
for his removal was the course which he
had adopted. I think I heard the Minister
of Customs and the Chief Secretary, as
well as the Attorney-General, cheer that
expression of opinion. His Excellency is,
therefore, placed in this position-that
though his friends out of doors may say
that His Excellency has been removed in
consequence of an indiscreet act on his
part, he really believes that he is removed
in consequence of the advice tendered to
him by his responsible Ministers. Now,
in order to appreciate the advice tendered
to the Governor by the able legal advisers
of the Crown, it will be necessary to read,
first, the memorandum addressed by His
Excellency to the Attorney-General. This.
is as follows : "I shall be much obliged by the Attorney-
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General's favouring me with his views upon the
following points : "1. Is not the 45th section of the Constitution
Act in effect an appropriation of the amount of
'all the costs, charges, and expenses incident to
the collection, management, and receipt of the
revenue,' such expenditure to be reviewed and
A.udited as directed by the Legislature?
"It appears to me that the· only difference in
effect betweell the 45th and 46th clauses is, that
the latter provides for charges whose maximum
is known. and therefore fixes a limit to the
amount to be issued; the former pr,wides for
charges necessarily fluctuating in amount. and
the sum, therefore, cannot be specified or even
limited by stating a maximum.
"Is there any practical or legal difference
between the words 'the consolidated revenue of
Victoria shall be permanently charged,' and the
words' there shall be payable in every year out
of the consolidated reven ue of Victoria ?'
.. I can hardly think' the Audit Commissioners
would question the sufficiency of this appropriation (to say not,hing of the fact that the
items have passed the Assembly). and if so,
every officer and servant in any degree charged
with the collection ani} management of any item
of the revenue in its various branches can be paid
in the ordinary way.
.
"2. It is stated in the preamble of the Civil
Service Act that its object is to classify the civil
service, and to regulate the salaries, &c.
"By its 6th clause it is enacted that every
class shall have a salary, the maximllm and
minimum of which is defined, nnd in the case of
certa.in specific officers is definitely fixed (sec.
50), compensation for loss of office is provided,
and superannuation for length of service, together with gratuities to officers retiring with
the sanction of the Government on account of
ill health.
"If this law does not give to every officer in
the civil service who comes within its operation
a valid and indisputable claim against the Government for his salary up to the day on which
it may be noti~ed to him that he has ceased to
be in its service. what is the practical or legal
meaning of the terms 'shall be entitled to' and
'the salaries shall be?' And I particularly caW
attention to the 7th clause, which requires that
the reductions, increases, and limits shall be
adopted by the Legislative Assembly, and does
not require the concurrence of the Legislative
Council.
"These limits, &c., have, I presume, all been
adopted for the present year by the Assembly,
and in that case it appears to me that the Civil
Servke Act renJers claims against the Government based upon it as valid as those founded on
the Constitution Act itself.
•, I bring these points under the AttorneyGeneral's notice, because I think it desirable to
make all payments in the usual and more regular
way in all cases in which there is sufficient
authority for the purpose.
(Signed)
"C. H. DARLING.
"P.S.-Are not the costs, charges, and expenses of collecting the reven ue, payments
which, under the 55th clause of the Constitution
Act, are to be made before the consolidated
revenue is made liable to other appropriations?"

The opinion of the Crown law officers,
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dated September 22, 1865,
effect : -

IS

to this

"We are of opinion that the 45th section of
the Constitution Act is in effect an appropriation of the amount of 'all the costs, charges,
and expenses incident to the collection, management, and receipt of the revenue,' 'such expenditure to be reviewed and audited as directed by
the Legislature.' We are confirmed in this interpretation of the 45th sed ion by the verv
plain and unambiguous language of the 55th
section. which, referring amongst others to the
45th section, runs thus :-'After and subject to
the payments to be made under the provisions
hereinbefore contained' (llot under the provisions of any Appropriation Ac:t), 'and to any
pensions now paya ble,' &c .. 'all the consolidated
revenue ariSing from taxes, duties, rates. and
imposts levied by virtue of an Act of the Legislature, and trom the disposal of the waste lands
of the Crown. shall be subject to be appropriated
to such specific purposes as by any Act (,f the
said Legislature shall be provided in that behalf.' Only after the payments to be made as
above. and suhject to such payments, can the
consolidated revenue be appropriated to specific
purposes by annual votes, and as the Appro··
priation Act can only be atter the payments, it
would be absurd to say it must previously authorise them.
"It fol1ows from the above that no annual
Appropri'ation Act would appear to be necessary for enabling the Govpr:1ment to pay the
costs. charges, and expenses incident to the
'collection, management. and receipt of the revenue.' and these words of course cover all the
expenditure of the ci vii service necessarily incurrp.d in effecting the above purposes of 'collecting, managing, and receiving.' This view of
the law seems to bE' made still clearer by the
words • sueh expenditure to be reviewed and
audited as directed by the Legislature.' If the
above-mentioned costs, charges, and expenses
were required to be part ot-and, being so required, were actually part of-an annual Appropriation Act-i.e., specifically appropriatedhow could the~' be reviewed, or to what purpose
reviewed? Audited they might be, but they
could not be reviewed under any other Act,
having been by the supposition specifically and
finally appropriated already."
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law advisers of the Crown endorse their
previous opinion. No! They put forward
the Treasurer to give an opinion of quite
a different nature. This is the reply of
the Treasurer after consulting the Cabinet,
of which these two honorable and learned
gentlemen are members:"In the opinion of the Cabinet, the appropriations created by the Constitution Act and
by the Civil ~ervice Act are not special appropriations, in the sense in which that term has
been usually employed. If there were no Legislature, the appropriations absolutely made by
law would, nevertheless, hold good; but the
appropriations created by the two Acts in question are qualified by cOllditions which must be
fulfilled before the money conditionally appropriated can be actually applied.
"It seems to be questionable whether the
appropriations created by the Constitution Act
of the expenses incident to the collection and
management of the revenuE', be not qualified by
the provisions of the Andit Act, with which
they are not incopsistent; and, in any case, I
apprehend the Constitution Act will not be so
interpreted as to take from· the Legislative
Assembly its rightful control over the public
expenditure. It is quite apparent that in the
case of the appropriations created by the Civil
Service Act. the assent of the Legislative Assembly to the maximum and minimum rates for the
classes into which the service is divided, is a
c.mdition precedent, and as the number of persons
employed is not specified in the Civil Service
Act, it would still be necessary to obtain authority for that, at least, from the Legislative
Assembly, with whom, according to the Civil
Service Act, the control of the civil service
rests."

I .ask is that opinion consistent with the
apparentlj' well matured and well considered opiniou to which the Minister of
Justice and the Attorney-General attached their signatures? In conclusion,
Sir, I would only sav that, if it be the
desire that the committee proposed to be
appointed shaH recommend, and that this
House shall subsequently pass, a considerI will not trouble the House with the a.bl~ vote ~s a reward or compensation,
whole of the opinion, but I may mention whIchever It may be, to His Excellency,
that it is signed by George Higinbotham it would be very much better, instead of
and Archibald Michie. I now beg to call adopting a course which would be most
attention to the following minute ad- agreeable to the feelings of the honorable
dressed by His Excellency the Governor member for Ripon and Hampden, whatto the Treasurer on the 19th February ever it might be to His Excellency, to
adopt a course recommended on one oclast :" I shall be glad to know whether the Cabinet c~s!on, by a gentleman who told u very
. concur in the view that the salaries of the puh- pItiable story to a number of people only
lie servants who come under the oppration of . to receive from them mere expressions of
the Civil ~ervice Act, and of the officers emsorrow. Many persons express their exployed in the collection of revenue are suffitt'eme sorrow at His .Excellency's deparci<::ntly provided for by that Act a~d the Con~ure from these shores, bnt I would ask,
~tilution Act respectivdy, and whether I may
Inform the Secretary of State that those salaries III the language of the gentleman to whom
will not be included in the Appropriation Bill
I have referred-" How much are they
for the current year."
.
sorry?" Let them place their hands in their
What is the reply given? Do the able pockets, and say how much they are sorry.
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Mr. VALE -Mr. Speaker, I have
listened for an hour to the speech of the
leader of the Opposition, and I have failed
to gather anything of importance from it;
I have failed to gather from it anything
like an impression that the countr'Y will
be satisfied with the prospect before it
when the honorable and gallant member
shall assume the leadership of the other
side of the House. I think, however,
that the principles and views which
he has enum'iated to-night will not
favour the realization of his hopes in
that regard. The honourable and gallant
member commenced with a long list of
apologies, 3;nd thus he cleared the way for
the numerous attacks which mark.ed his
speech. The honorable member made
some incorrect statements as to the means
by which the public meetings, held in
different parts of the country during the
last week, in reference to the matter at
present before the House, were brought
about. I happen to know something of
the arrangements connected with many
of these meetings, and I state most distinctly that they were sponta.neous outbursts of public feeling.
It was not
necessary to evoke these outbursts, that
those who supported the Government
should have wealthy institutions and
paid secretaries at their beck and call.
Honorable members in Opposition are
fond, in commencing or winding up their
speeches, to flaunt their own Ptetentious
wealth, forgetti Ilg that they had, perha ps,
a difft'rent state uf things to eneounter in
timt's gone by; and I say that honorable
members are guilty of unfa.ir representation, if not impropriety, when they talk of
the Governor going home in reference to
future emplo.vment. Honorable members
know full well that the Guvernor, in
coming here, came to his last governorship under the Bl'itish Crown. (" No, no.")
Undoubtedly so. His age, his long public
services, and the large amount of exposure
which he had undergone to unfa"orable
climatic influences-influences productive
of disease-j ustify this statement. The
Governor was appointed to this colony
on account of' his large and varied services
to the British Crown in other colonies,
and his being eminently fitted, by experience and other qualifications, for such a
post.
And I say that the conduct
of those gentlemen - mem bers of the
Executive Council-who Rent home that
dt'spatch delibt'rately, to produce the recall
of the Governor, cannot be warded off;
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it cannot be defended; and all the argument of the honorable member for West
Melbourne cannot remove from them the
responsibility of the act of treachery of
which they were guilty in signing such a
document. These twenty-two casual-pauper politicians, who were seeking Government employment, in signing that address
thought they should effect, at one and the
same time, the banishment of the Governor
and the banishment of his advisel's, in
order that they might become the advisers
of the illterregnum Governor. They little
thought that subsequent events would
place the Ministry more firmly than ever
in th('ir seats. The honorable member
for V{est :Melbourne has referred to a
certain gentleman, a member of the House
of Commons, and a pensioner of the colony,
and has denied that that gentleman has
written letters to the colony in reference
to the despatches. Colonists of thirteen
years' standing know that gentleman to
be a good manager-they know that he
would not show his cards. But the honorable and learned member for. Kilmore
has stated distinctly that he bas been in
correspondence with members of the Imperial Parliament, and with whom is he
more likely to communicate than 1\1r.
Childers? I reg-ret that there should be
pensioners of the colony plotting against
the Governor and the people of the colony.
But there are honora hIe exceptions. There
are men who disdain such proceedings.
The late 1\11'. Haines did that which retrieved his memory when he r,~fused, as a
pensioner, to share in such all act of perfidy and treachery as the signing of that
address of the executive cOllncillors. I
also r~joice that auother gentleman, who
has been designated "Honest George
Harker," felt that his position as an
Executive Councillor did not warrant him
in siglling that scandalous defamation of
this colony and its Governor.
These
twenty-two Executive Councillors, if they
saw the Governor exceeding his duty and
going outside the Lounds of the Jaw, had
a perfect right to show their sellse of 1he
wrong-doing, either hy resigning their
position as Executive Councillors, or by
going in a body to the Governor and publicly laying before him a statement of their
sentiments and opinions. But it was not
for the Govel'nor to doubt tha.t his Ministrv
ha.d the confidence of this truly representa.tive Chamber, supported as they were
hy a majo"ity never before known; it was
not for him to suppose that his Ministry
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would give advice contrary to the law, to
the rights and dignity of this Chamber,
and to the true instincts of responsible
Government. That address of the twentytwo Executive Councillors will l()ng' be
the memories of the
treasured up
people; it wi1l be regarded at every
polling-booth as a bill of indictment, whieh
many years of faithful service will scarcely
be able to wipe out. The people have
already shown their esteem for the large
majority of the twenty-two. Nine at
present occupy seats in the Legislature,
and as to the remaining thirteen, nobody
knows where they are. I have no doubt
that, before long, the number out of Parliament will be materially increased, even
under the operation of .the imperfect
system of representation which applies to
the other branch of the Legislature. The
honorable member for "'tVest Melbourne
has referred to the position of Executive
Councillor as being official, and he has
sought to make a parity of position between
the conduct of the Governor in seeking to
procure the dismissal of the Executive
Councillors from office, and the position
of those Executive Councillors in seeking
to blight the whole prospects of a gentleman for whom the honorable member for
West Melbourne professes to entertain the
. highest respect. But there is no parity
at all. Had these twenty-two political
sundries-political sundries in their past
dissociation, in their past vehemence of
hatred, in their past intensity of scornbeen removed from the position ofExecllti ve
Councillors, they would have lost nothing,
but the country would have gained much,
inasmuch as twenty-two gentlemen would
have ceased to possess the right to prefix
to their names a title of honor which they
had dishonored by treachery to the interests of the country. I say treachery,
because, having failed to bring their
opinions to bear en masse on the Governor,
they let those opinions go home quietly
and secretly under the instructions, as I
believe, of some persons cognizant of the
intentions of the home Government;
because they sought the ruin of the Governor and the displacement of the Ministry, in order that they might acquire a
position where they could manipulate
Land Bi1ls and disorganise government.
The honorable member for West Melbourne has made some severe remar ks
with reference to my honorable friend, the
member for Ripon and Hampden, and his
observation that there was a fairness in a

in
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testimonial to the Governor taking the
shape of a public grant, inasrl1uch as His
Excellency's enemies would have to contribute to it. I maintain that it is only
fair that they who have done the wrong
and the mischief should share in the cost.
Honorable members in opposition have
not been careful about the feelings of
possible minorities in times past. If honorable members could, by any trick, have
carried a vote of £4,000 for one who had
always heen well paid for services which
he frequently neglected for his private
interests, they would have done so. Public principles decide that the will of the
majority, so long as there is no breach of
the pub1ic contract, must be borne by
the minority, and borne with patience.
This is just one of those instances; and,
therefore, I thillk that the honorable
member for West Melbourne might have
spared the honorable member for Ripon
and Hampden any taunts. His taunts are
not very severe, though they are frequently
not meant to be otherwise. Now, Sir, in
reference to the position of affairs. The
position in which this colony is placed at
this crisis in its history is one deeply to
be regretted. We have been placed in
this position by the wise prudence of a
Governor, who dared to allow the voice
of the majority to control the affairs of
the country, even at the risk of the loss
of his own private advancement and the
damage of his private estate-because he
dared to maintain equality and evenhanded justice, even at the risk of offend.
ing those who regulate the fiscal policy
which Downing-street delights to honor.
Because Sir Charles Darling dared to hold
the balance of government in this country
he has been sacrificed to obstinacy, selfi8hness, and an utter disregard o'f true
public policy in reference to our local institutions, on the part of Downing-street,
who at this time appear to have no other
god to worship than an utter free trade
policy; In reference to the Colonial
Office, I will just read two or three passages from a pamphlet by Thomas Carly Ie, on Downing-street : "What this Colonial Office, inhabiting the
head of Downing-street, really was. and liad to
do, or try doing in God's praC'tical earth, he
could not by any means preci~ely get to know;
believes that it does not itself in the least precisely know. Believes that nobooy know!!; but
it is a mystery. a kind of heathen myth. and
stranger than any piece of the old mythological
Pantheon, for it practically presides over the
destinies of many living men."
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Now take Mr. Carlyle's notion of what a
Colonial Otnce sho\~ld be;" A nd yet. ~n inl'tinct deeper than thp gospel
of Mr. Crondy," (that everlasting free trade wor
ship, to take an illustration to suit the instinct
of the hour,) ,. teaches all men that colonies are
worth something to a country! But if, under
the present Culonial Office, they are a vexation
tl) us and themselves, some other Colonial Office
can and must be contrive,l which shall renrler
them a blessing; and that the remedy will be
to ('ontrh'e sueh a Colonial Office. or m~thod of
administration, and by no means to cut the
colollies 10Dse. '" '" '" '" '" The present
managenwnt will, inc1eed. require to be cut away;
but IlS for the coloni('s. we purpose, throug'h
Heaven's hlessing. to retain them a while yet!
Shame on \lS, f..r unworthy sons of brave fathers,
if we do nnt. Brave fathers. by valiant blood
ami sweat, purchased for us, from the bounty of
Heaven. rich possessions in all zones; and we.
wretclll'd imbeciles, cannot do the function of
administering them."

No j not even the function of allowing us
to administer our own affairs, and bear
the fair responsibility of our own actions.
Having viewed thus briefly Mr Carlyle's
opinion of the Colonial Office, it may not
be uninter'esting to take an opinion from
a celebrated free trader, as to what we
should have ill relation to our position in
reference to the Colonial Office.
"You must raise (said Mr. Richard Cobden)
the cry of 'self-government for the colonies.'
Now don't give faith to the idea industriously
lipread about. that self-government for the
colonies is the same thing as dismemberment of
the empire. I say that, as Englishmen, they are
entitled to self-government; and if you attempt
to propitiftte any party in this country (or, he
might have added. in their own country), if
you don't separate from any dOlllinant class-it
is not qllite f!tshionable to say, there is such a
thing as a dominant class in this country; but
if th(;!re be one, and if you don't separate yourseh'es from any class who attempt to keep the
colonies !IS a field of patron!lge tor younger sons
I:\nd brothers-if you allow them to keep standing
armies in the colonies merely that they may be
made to support those ()overnorships and those
other appointments, nominated by the aristocracy. and represented hy them-you may be
in vol \'cd in the most rui IIOUS conseq nences.' "

Now here is Richard Cobden, in the face
of Colonial Governments continually refusing supplies a.nd making threatsclaiming for them the most thorough, free,
and complete selt:'government-in order
that they may bear all the misrepresentations, all the injuries, all the frettings and
fumings, and wear all the honours of the
:responsibility that comes from self-government. Richard Cobden knew fun well
that if that was the case-if we were
allowed to fight our own battles and bear
our own bm'dens, "the longp.r far and the
more enduring yet," as years rolled on,
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would be the bond in which we should be
bound to the old country. Going on a
little furt.her, Mr. Cobden says:." But what I do find fault with is, that they
allow. themselves to he put into an office"
(speakin·g of the Colonial office) "to do impossibilities-what is not in the nature of things to
do-what it would require omnipotence, omnipresence, almost, to accomplish-I mean to
~overn. from a street in London, forty or fifty
dependencies in all parts of the world."

The truth of that statement of Mr. Cobden is proven most conclusively by the
fact that the Colonial Office accepts allY
informa.tion whieh comes to it, no matter
how trifling the foundation of it may be,
or how complete and unbroken may be
the selfisliness of those who have moved
in the matter. The whole course of pro:'
ceeding in our case on the part of the
Colonial Office has been based on selfishness. Two classes have joined togetherthe free traders, reckless of consequences,
and the squatters, regardless of all interests
but their own. I will give a further extract from Mr. Cobden, in which he puts
the matter in another aspect,. Now, my doctrine with regard to the colonies
is this :-1 would give to our countrymen in
Canada or elsewhere, the fullest amount of selfgovernment which they can possibly claim. 1
say that Englishmen. whether living in Bradford. or in Montreal, or at Sydney, or at Cape
Town, Englishmen are entitled, as their in· herent birthright, to all the privileges of selfgovernment."

Now, ·Mr. Cardwell does not believe that
our right as Englishmen is the right of taxing ourselves through our representative~,
, or he would never have written that des, patch of the 26th of} ebruary, lR65, which,
I say, was a distinct intimation to Sir
Charles Darling that he was to interfere
with the might and force of his official
· positi01) as f9r as ever he dare, and that,
if he so interfered, he might rely upon the
· support of Downing street for not carrying into law and actual practice any policy
that was anti-free trade or protectionist.
Anyone who reads the terms of that despatch can come to no other conclusion
than that it was intended as a distinct
instruction to Sir Charles Darling-told
nicely, put prettily, but easily to be understood. When we look at that despatch,
I say that the colony is more than ever
under a debt of gratitude to Sir Charles
Darling, that he has dared to be true to
the majority, and to scout the minority,
who have been guilty of treachery and
calumny towards him. In the despatch
to which I refer Mr. Cardwell savs:"It will be a subject of sincere regret to Her
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Majesty's Government if the result of t?~ new
elections shall lead, as you appear to antIcipate.
to any desire, on the part of your prosperous and
intelligent community, to depart fr~m those
principles of commercial freedom whIch have
been so universally adopted and so successfu~ly
applied in this country. I trust that the Legis.
lature of Victoria will see that nothing would be
So much calculated to obstruct the progress of
the colony as the enactment of Jaws having it
for their object to induce the colonists to desert
more profitable for less profitable branches of
industry."

Well Sir we are the best judges of those

bran~hes ~f industry which are profitable.

If we find that a certain course of policy
is calculated to throw our people into
employments which are not the most profita ble, which are not the most favourable
t'o the development of skill and intellect,
and the settlement of the population-I
say that if we see this to be the result of
ol~r present policy, it is our du~y to adopt
a different course, even accordmg to Mr.
Cardwell's own statement. Before J have
done with the question of protection, I
shall have the pleasure of introducing to
honorable members of the 0 pposition an
authority in relation to it which I am very
glad to Introduce, because it is alway~ a
matter of satisfaction to me to brmg
before my opponents an authority .which
to them is indisputable-an authority to
which, I am sure, they will yield th~ ~ost
fervent admiration, and the most unhnnted
and undisputed deference. I find that, at
a period not very remote, in the pages of
a newspaper calied the Nation, in the year
1847, a gentleman, whose name I will give
when I have read the paragraph, thus expressed himself:"I now beg leave to refer to

mode of ex~t i!
dIrect leglslatl ve mterference. ... ...
I am happy to have to state that the principle
of,protecting our mannfactu:es was put forward
by my friend Mr. Butt, III a work recently
published by him, but he does not st.ate the
means by which his object may be attained. I
would say that the proper means would be a
protecting duty. (Hear, hear.) .1 do not mean
to say that any great advantage III the shapr:: of
revenue would accrue from this, but it would at
least keep down the amount of poor rate,. i~as
niuch as it would keep the goods and provISIOns
now exported in the country."
It

t~nding a!ld st;Curi!,g Irish manufacture.

The honorable member for N ormanby
laughs. He thinks it was the late member for Villiers and Heytesbury (Mr.
Duffy) who made these remarks., Now I
will tell him that it was a gentleman who
is holding himself in reserve for this
debate-Mr. Richard Davies Ireland. I
never heard an admission so fraught with
prudential considerations; for the necesp
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sity for protection to which the honorable
gentleman here refers had arisen out of
England's injustice, in by-gone times, to
Ir~la.nd. These sentiments indicate dearly
and distinctly that in his better moments
- Ivhen he had somewhat of the true sense
of patriotism about him-the honorable
gentleman had true notions as ~o what
was wise in a fiscal policy. Now, III reference to the twenty-two gentlemen who
siO'ned this" recall" memorial, as I must
te~m it, I will read over some of their
names and, perhaps, ask one or two· questions ~bout them, though I don't wish to
rake up their private characters more than
is necessary. How man.v of these gentlemen, who occupied pub.lic positions in.
times pall1t, are now in thlS cOllntr.y? ~f
the whole nllmber there are at present III
the Legislative Council :five -Mr. Anderson Mr. Fellows, 1\1 r. Mitchel), Mr.
Str~chan, and lUre Sladen. I think it is
not very probable that any of. thes~ gentlemen will again occupy office m th]s colony
for a long time to come. Of the rema]~
der, Mr. Aspinall, Mr. Ireland, Captam
Mac Mahon and Mr. Moore are at present
members of this House. The rest inelude
Messrs. Bailey, Brooke, Evans, Greeves,
Horne Houston, Humffray, Johnston,
Loade;, Newton, O'Shanassy, Service, and
Wood. It. might not be v~ry uni~teres.t
ing to have one or two lllustrahons lU
reference to this happy family-almost as
remarkable as the collection of tame cats,
half-tamed dogs, and guillen. pigs whit'h
used to stand outside the N ntinnn.l Gal.
lery in London. What do I find 1\fr.
Service saying in reference to one of the
gentlemen who signed this recall memorial along with himself. On the 18th of
October, 1859, Mr, Service was thus
reported in Hansard:"He contended that the conduct of the honorable the Commissioner of Crown Land and
Survey was·suell as to unfit him for being ,a
member of any Government. Were there. no
other .Jonah ill the ship, he alone was suffiCIent
to sink it."

A little further on he proceeds to say"When that honorable member (Dr. Evans)
contested Richmond, he said that to be the
member for that constituency was the greatest
honour that he could enjoy; then, wh~n he went
to Avoca, he said that Richmond was nothing
to Avoca, which was either the richest, or was
to be the richest, district in the colony. He was,
in short, promoted from Richmond to the Avoca.
Was it to be tolerated that a man who could
make' such a fool of himself' should be a Minister of the country?"

And yet with a man who, according to
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Mr. Service, could make such a fool of
himself, Mr. Service condescends to sign a
document which was intended to procQre
the recall of Sir Charles Darling, Again,
Mr. Bailey, in an interesting discussion
with Mr. Ireland, charged him with conduct and language of the strongest
character, the record of which is one of
the most amusing, not to say intellectual,
treats which, I venture to say, can be procured from the perusual of the whole of
Hansard. He charges him with snch
condnct as I will not repeat-he charges
him with coming into a room in a state
that 1 won't mention. Yet, loving as
lambs, these two political casnals, some
six months ago, signed a document in
conjunction with each other for the purpose of getting the Governor of this
colony recalled.
In the same debate,
Mr. Wood speaks in the most insulting terms in reference to Dr. Evans.
Yet he, too, can come in and join
the nice little group. I presume that
they esteem the result as very satisfactory as far as it has at present proceeded.
I admit that I am not at all satisfied with
the result. I think that the colony generally is not satisfied with the result;
indeed, I am sure that the universal tone
of the colony, as far as its opinion has
been expressed, is such as to ~how that it
is not satisfied with the result which has
accrued from the action of the twentytwo political adventurers out of' office,
and seeking office even at the cost of
their personal reputation and character.
Mr. Cardwell states that it was wrong for
Sir Charles Darling to interfere in the
progress of the dispute between the two
Houses I do not admit that Sir Charles
Darling did interfere. I admit that in
the despatch of the 26th of February,
1865, from the Colonial Secretary, he had
intimation as to the direction in which he
should interfere; but he did not interfere
-he just allowed the two Houses to fight
their own battle. If, however, according
to Mr. Cardwell, it would have been
wrong for the Governor to interfere in the
matter, it was indecently wrong for agentleman 15,000 miles away to interfere with
the proceedings of this colony while they were in progress. If he bad allowed the
fJffair to come to its final conclusion, and
then thought fit to recall the Governor,
there might bave been some decency in
the act, beca.use it would only have been
an interference on the part of the Home
Government with the Governor, who
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owes a measure of responsibility to the
Home Government; but, by interposing at
the time and in the way he did, Mr. Cardwell made a direct and definite attempt to
interfere with the affairs of the colony,
and to control and direct our fiscal policy.
The English Government has not been
slow in times past to express its reprobation, to utter its condemnation-almost
to go the length of threats-in reference
to the fiscal policy of Canada; but that
colony went on her way, marked out her
own financial policy, and the English Government quietly accepted the result.
Moreover, the English Government has,_
by its colonial secretaries, distinctly spoken within the last few years, in reference
to proposed fiscal arrangements in New
South Wales, and in a way that could not
be misunderstood by colonial governorswhich clearly intended them to understand that they were to do everything
which they possibly could to keep on the
statute books of the British colonies a
free trade policy. That would be a wise
course to adopt if the free trade policy be
right, and protection be wrong, for the colonies. The truth, however, will be best
ascertained by trial; and it would be far
better for Imperial interests to bear the
loss which any trial of a protective policr
would entail upon tbem than by OppOSItion and interference with the colonies to
destroy that bond of attachment to the
mother country to such an extent as it
would take years of wise policy to repair.
It would be cheaper to allow us to bear
the burden which we are prepared to
incur than to risk interference by such
action as Mr. Cardwell has taken during
the controversy which has been going on
in this colony. Weare told that it was
illegal for the Government to collect
duties merely under resolutions of the
Assembly; but I apprehend that if there
had been a conference between the two
branches of the Legislature last October,
and if it had resulted as the conference
recently held resulted, the levying of the
duties up to that time would have been a
legal act-sanctioned by Act of Parlia·
mente In reference to Mr. Cardwell's
allusion to the arrangement between the
Government and the London Chartered
Bank, I will call attention to a very important fact, which honorable members in
opposition most carefully and assiduously
keep in the back-ground. They know
full well that those honorable members
who are called extreme and the most de-
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mocratic were most anxious last September
that the Government should then take the
course of procedure which they have taken
this year-that there should be an actual,
bold, defiant acceptance of the struggle
between the two Chambers, by allowing a
total stoppage of supplies to take place.
We did not believe, however, that the
action taken by the Government in borrowing money was an illegal or an imprudent one. Every sum which they owed
might have been sued for, and, upon the
parties obtaining judgment, it would have
been perfectly legal for the Government to
have paid them the money. If it was legal
to make the payment in that way, it
was more than legal-it was magnanimous
--on the part of' the Governor, that he
dared .to assist the Government in averting considerable expense from the country,
which would have been entailed. by a large
number of independent and separate
actions. All honor to him! But if that
act was worthy of impeachment, if it was
altogether contrary to law and to true
and good government, I say that, in seeking to· bring about a settlement of the
dispute, and in accepting a settlement
without any distinct utterance or complaint in relation to the borrowing of
£800,000 from the London Chartered
Bank, the Opposition were faithless to
their own principles-they were faithless
to their own principles when they passed
through, in one night, a Bill for the total
expenditure for the year 1865, which was
a thorough and complete Bill of indemnity
to the Governor, to the M.inistry, and to the
bank which advanced the Ministry the
money. And the other branch of the Legislature also quietly passed the Bill-passed
it in silence. Surely it cannot be said that
there was any fraud or collusion in borrowing the money from the London Chartered Bank? It is well known that
there was no intention to defraud, unless
it was to defraud greedy barristers of
briefs, at the expense of the country. I
recollect some years ago an agitation being
got up in this city for electing our own
governor. I felt at that time, as a colonist,
that we were not ripe for such a proceeding, that we had not got amongst us men
from amongst whom we could make a wise
choice of a governor. I felt, moreover,
that the appointment of the governor
might well rest with tbe home authorities,
because, I believed, as I still believe, that,
after having responsible government given
to us, the mass of our countrymen at
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home would not have the ties which bind
us together in one common union frittered
away by the interference of Downing-street.
But we have come to a far worse pnss than
electing our own governor. We have
corne to this insolent mockery of all
respollsible.institutions-that twenty-two
pulitical vagrants, without responsibility,
sha.ll be the self-elected conclave to call
for the :removal of' the Governor. I
have never heard ofa more surpassing piece
of impudence than the conduct of' these
twenty-two gentlemen, utterly irresponsible, in approaching the Queen, and demanding, in terms n:ost plain and distinct,
that the Governor should be recalled.
Where is our liberty, if a Governor dare
not serve faithfully and true, in the spirit
of our constitution, in the spirit of our
rights as Englishmen? If these men, who
have been scouted by the people, who were
only trusted by the people before their
selfishness was found out, and who were
then sent to the rightabout at the polling
booth-if these men are to be the selt:.
elected controllers of the Governor,
if, however insignificant they may be,
they are to com pel the Governor to do
their behests-to acknowledge them as
the upper ten-as the controlling force, by
reason of their wealth, intelligence, and
integrity of character, where, I should
like to know, is our liberty? W'hen I
look at the names of these twenty-two
self-elected political vagrants, I ask myself
are there two amongst them to whom any
decent tradesman in the colony would
entrust the trusteeship of his wife's estate,
or the guardianship of his children, after
his death? And I say that there are not
more than two or three whom he would
so trust. If we allow that liberty, the
love of which ought to bind men together,
irrespective of political opinions, to be
destroyed-if we allow the course of conduct which has been pursued by these
twenty-two gentlemen to be renewed on
future occasions, we shall be voluntary
sufferers at the self-elected shrine of political vagrancy, because no Governor will
dare to hold the scales impartially if he
has any desire for that quiet rest which
should be the result of the labors of a
gentleman who, for twenty years, in various
colonies, has served his Sovereign and his
country well. I say, moreover, that if we
allow Sir Cbarles Darling to go from this
colony without such an arrangement on
our part as 8hall show to Downing-street
that we have placed him beyond their
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power of injury-placed him in such' a career, or he would have seen that, even'
position that he may, if he wil1, use bis during the short time he has been before
influence at home for our good-we shall the public, he has been. exceedingly inneglect our duty. I hope that we will consistent. The honorable member talked
show that whilst we pay for our GovernOl' about other honorable members being rewith a liberal hand, we will go beyond jected at the polling booth; but was he
that, and tax ourselves to show that one never rejected at the polling booth? The
who has served us faithfully, and has served honorable member talked about inconsishis Queen and country faithfully, shall tency; but where is there a more glorious
not suffer by falsehood and calumny as example of inconsistency than the honorfar as we can prevent it; and that no able member himself? The honorable
irresponsible, self-seeking twenty-twos member voted against the second reading
shall ever control the responsible Govern- of the Tariff Bill; but what took place a
ment of this colony, or again bring down few months afterwards? Why, the honor- .
a gent.leman from his high and honorable able member resigned, as an opponent of
position without his receiving from the the Government; but no sooner did he see
people, in a greater degree even than at that a majority of his constituents, at any
present we are prepared to express it, that rate, were inclined to support the Governsympathy, that cond01ence which sh.all be ment than he came back again, a very few
to him a balm, to his family a succour, days afterwards, as a thick and thin supand to his wounded dignity a measure of porter of the Ministl'Y' (" No, no.")
solaee.
.
What was the reasvn of' his resignation if
l\fr. LEVEY.-It is not my intention it wel'e not for the reason I assign?
Mr. VA LE.-I neither resigned as an
to follow the honorab1e member for Ballarat West through the long course of opponent of the Ministry, nor did I come
vituperation and abw::;e which be has into the House again last September as a
showered with so unsparing a tongue thick and thin supporter of tbe Governupon the gentlemen who signed the memo- ment. In both statements the honorable
rial to Her Majesty. I think the best mem ber is absolutely incorrect.
answer to that will be found in Mr. CardMr. LEVEY.-!f the reason I assigned
well's despatch. Mr. Cardwell does not was not the true reason for the honorable
share the honorable member's opinion. member's resignation, what reason had he
He says, to quote his own words : for putting the couutry to the trouble and
expense of a contested election? Unless
"Under thei'le circumstances it cannot, I think,
the honorable member is prepared to give
be denied. that any suhJect in the colony was
entitled respectfully to approach his ::;o\'ereign
a better reason, I will thank him not. to
and complain that-in the one case by the interrupt me again .. There is apparently
wrongful concurrence, and in the other by the
personal co-operation of the Queen's representa- an attempt made to say that the Governor
tive-he had been deprived for a time of the is a martyr to his political leanings-that
benefit of the remedy which the constitutiou ot' he desired to give the people of this colony
Victoria provided against irregular acts of the benefit of protection, but that Downpower on the part of the Executive Government.
I do not see in the language of the address any- ing-street interfered. I say that Downingthing disrespectful to Her Majesty, or otherwise street has done nothing of the kind.
worthy of censure; and I cannot but acknowMr. Cardwell very ably and concisely puts
ledge that the complaints of the petitioners are before the world the reasons for the recall
just."
of Sir Charles Darling. He does not
N ow, sir, if it comes to a question of a recall Sir Charles Darling because of any
difference of opinion between the honor- political action taken by him or the Goable member for Ballarat West and the vernment. What he says is, in effect,
Secretary of State for the Colonies, 1\1:r. that "I will not allow the representative
Cardwell, I prefer to take the opinion of the Crown in your colony to break the
of Mr. Cardwell. I care very little for laws of that colony. I will not allow him
the frothy denunciations of the honorable to give one political party a triumph over
member for Ballarat West, who, carried another political party. I will not allow
away by the excitement of the hour, says the gentleman sent out to the colony to see
things which, in his cooler moments, I have the laws properly administered, to be the
no doubt he wj}} be very sorry for. The very first to set the example of breaking
honorable member spoke very severely of those laws." Noone who reads the desother honorable members; but surely he patches impartially will say that the
cannot have looked at his own political Governor imagined for a mome~t that he
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was placing his position in peril. The
Guvernor did not imagine that the courtle
of action which he took would induce his
recall, or I think it is very likely he would
not have done what he did. However
much he loved Victoria, he lov:ed his position a great deal more. If we need any
evidence of this, it is only necessary, to
refer to the despatches. "\Vhat said the
Governor when he saw the action taken
against him b'y certain pulitical parties?
On the :!Oth October .last, referring to
the accusations brought against him by
the Legislative Council, Sir Charles Darling said:.. To prefer specific charges against me so
"frivolous and so easily refuted, could hardly have
been their only purpose; accordingly, the debate
on the address to Her Majesty, and the language of the supporters of the Council generally,
and through the medium of the press, leaves no
doubt that they hope to induce Her Majesty to
pass a severe censure upon my conduct, if noC
to recall me from the high office I }ulve the
honor to hold as her representative in this
colony. They are so fatuous as to believe that
this ohject can he effectl'd by the representations
of members of Parliament, arid persons of sup"
posed influence in England, who are connected
with the colony"

Why, 1 repeat that Sir Charles Darling
never for a moment imagined that he
would be rec·alled. He and his ad\'isers
did not believe the telegrams announcing
the fact of his recall. They did not think
that Mr. Cardwell was so well posted up,
that he really knew, orPwould take the
trouble to know, the circumstances of t.he
colony so well as he did. If the Governor had ever believed that. he would be
recalled, he would have acted very differently. With all respect to the charact.er of Sir Charles Darling, I do not
believe he would have been so imprudent
as to have riskpd his position merely for
the fleeting popularity which he was g'oing
to receive in this colony. I venture to
say that nothing more staple or enduring
will he ever receive fi'om this" coluny.
The popularity of gentlemen who speak at
public meetings is of the most fleeting and
vapid description. Long before Sir Charles
Da.rling has got quite away from these shores
he will be thoroughly forgotten by those
gentlemen, and they will be ready to welcome the coming man. Honorable members know well that there is no strong feeling in favor of Sir Charles Darling. The
agitation which has been got up is merely
a trick to divel:t public attention from tho
real question at issue-the misconduct of
the Governor's advisers. It is hjghly discreditable to those gentlemen to allow the
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Governor to be still further degraded by
this discussion. It would be far better to
allow him to leave the colony, and ma,ke
use of what infl"uence they possess to secure
him his pension, rather than drag him
still further throu<Th the mire than he has
been already drXgged.
MI'. Cardwell
assigns a very fai r reason for the recall of
Sir Charles Darling. He says -and the
language whi~h His Excellency makes use
of in his minute to the Chief Secretary
confirms the statement-that Sir Charles
Darling has shown himself utterly ignorant
of the working of responsible government.
If Sir Cha.rles Darling were not thoroughly
ignorant of the working of responsible
government, would he for one moment
have thought of suspending the Executive
Councillurs? You might as well talk of
suspending a member of Parliament as of
suspending an Executive Councillor. If
Sir Charles Darling, afler his lengthened
experience as a Governor, is so i~norant
of the functions of an Executive Councillor
as to talk "in the manner he did. that alone
was a pel'fect.ly good J'eason foi' MI'. Card well
rec~illing him. I reg-n·t that this 1II0t.ion
has been bl'Ought t'ol'\vaJ·d. I t.hillk t.hat it
would have heen fat' better if sit· Charles
Darling had been alluwed to leave these
shores without any demonstrri.t ion ot this
kind, which eannot be otherwise tllan very
painful to his fi:>elings und injudou8 to his
futm'e prospects. However much honorable membp.J's may disguise the fact, they
know that it is duubtful whether he will
obtain his pension. It is in t.he highest
degree improper to bring this motion
furward and fly in the face of Downingstreet, and, perhaps, endanger His Excellency'S future prospects. I should have
been far' better sat.isfied if the majorit.y had
followed the example of good taste and
moderation which was set by the Opposition a few nights ago, when t.hey allowed
the A ppropl'iation Act of 1865-the Bi 11
of indemnit.y for the past pt"oceedings of
the Govel'llment-to pass without no single
word being said. I did hope t.hat, for the
future, we should devote ourselves exclusi "ely to matters of' practical It'gislation,
which, for the last eighteen mont.hs, have
been wholly neglected; but it seems to
me tha.t the Government and their supporters are anxious that t.here never shall
again be peace in the country. It may be
unfortunate t.hat., at the present time, Sir
Charles Darling is recalled. The Homo
Government ddayed his recall so long
that I, for one, should have been glad if
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they had delayed it altogether. But Mr.
Cardwell having in effect said ihat he does
not consider Sir Charles Darling any longer fit to represent the mother country,
it is in the ve/'y worst taste to submit such
a motion as the one now under discussion.
The only possible effect of it will be to
again excite angry feelings, which were
fast being buried in oblivion. We were
fast settling down to practical legislation,
and the public out-of-doors wel'e beginning to forget the violent struggles which
had been going on so long. Now we
are again plunged into great excitement)
merely to gratify the political zeal of certain honorable membe/'s, and to carry out
what seems to be the desire of the present
Government, that there never shall be any
practical legislation, but always some exciting topic, tending to prevent political
parties acting in harmony with each other
in doing something for the good of the
country. Not only do I regret that the
motion has been brought forward, but I
think that, before this stage of the debate,
we ought to have had from the Government an expression of opinion as to what
steps they think the House ought to take
in the matter. The committee is composed exclusively of members from one
side of the House, so that it would appear
that it is not intended to present the ordinary address to the Governor on his departure from the colony, but that a spoliation of the revenue is contemplated.
If the Government are any parties to the
meetings which have been held out-ofdoors-and I do not know how they can
avoid admitting it, seeing that these meetings have been attended by members who
support the Government; if t.he Government, I say, are any parties to giving a
sum of money to a retiring Governor, they
will behave in a manner more illegal, unconstitutional, and improper than any of
the acts which have been so ably commented upon by Mr. Cardwell. If we
vote a sum of money to Sir Charles
Darling because we approve of his political
acts, the logical deduction from that is that,
if we disapprove of the political action of
another Governor, we are at liberty to
refuse his salary. In the instructions to
the Governor it is laid down that he
is not to accept any gratui ty. This
House cannot be a party to giving him a
sum of money.
Mr. B URTT.-Then we will give it to
Lady Darling.
Mr .. LEVEY.-The ho~orable m.ember
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for North Melbourne drags into the discussion the name of a lady whose name
had much better be left out. It is quite
bad enough to drag in the name of a.
gentleman, without also dragging in the
name of a lady. I say t.hat for this House
to be any party to a vote of money to Sir
Charles Darling would be an act which
would deserve not only the highest censure,
but the highest punishment which the
mother country can inflict upon it. If
the Ministry so far step beyond the line
of their duty as to be any party to voting
a sum of money to Sir Charles Darling,
the result will be most disastrous to themselves and to this country, because Mr •.
Cardwell says, in effect, that if these controversies cannot be settled amongst ourselves the English Government are prepared to invite the aid of the English
Legislature; and the aid of the English
Legislature will be very stl'ong and very
speedy. We have seen how, with very
little ceremony, they can dismiss a Governor, and it would take very little more
ceremony to abrogate our constitution.
(An honorable mem ber-"N on8ense.")
If we persevere in our illegal C6urse of
action, if we persevere in a course of
action which no gentleman in his sober
senses can consider legal or constitutional,
there is nothing to prevent General Carey
coming down to the House and taking
away that bauble (pointing to the mace),
and putting the members of the Ministry
into the lock-up. 'Ve may talk a great
deal, but, after all, it does not amount to
very much. Weare a very small and a
very obscure dependency of a very great
empire. So long as we keep inside the
Constitution Act we are all right; but the
moment we go outside we are simply small
frogs, trying to make ourselves look like
bulls. Let us exceed qur powers, even by
a hah"s breadth, and we shall be told how
insignificant we are. Honorable members
will be sent about their business with as
little ceremony as if we were a parish
vestry. We have seen with how little
ceremony the Imperial Government dealt
with Jamaica, and we are not a much
more important body. It won't do for us to
be continually flaunting in the face of the
mother country; it won't do for us to be
perpetually saying we are prepared to
break and violate the law, that we refuse
to be bound down within the terms of the
Constitution Act, or anything so ahsurd
as law. The honorable member for Ballarat West considers that he has made a fine
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speech about the rights of man, and about
our not being ruled by a man 15,000
miles away; but I tell him that it won't
do for us continually to be sett,ing ourselves in opposition to Dowuing-street; it
won't do for us any longer to kick against
the pricks, to beard the power of a powerful nation, which could snuff us out with
the most trifling exel·tiou. If we persevere in this course of action, we shall find,
befor~ long, that we have gone a little too
far. I think that., by the summary dismissal of Sir Charles Darling (a dismissal
which is couched in words which I cannot
help thinking are needlessly offensive to
that gentleman), we have got a warning how
very little regard is likely to be shown to
us. If so little regard is paid to Sir
Charles Darling that he is summarily dismissed merely because he outsteps the
law, less regard will be paid to us if we
continue to outstep the law. I warn honorable members that if they so far violate
the law as, by any trickery, dodge, or
artifice, t.o give to Sir Charles Darling,
on the part of the State, a snm of money
as a solatium for his dismissal by Mr.
Cardwell, the result will, in all probability,
be a suspension of our constitution.
Mr. FRANCIS.-I will not attempt to
follow the honorable member for East
Bourke through the various despatches
which he has commented upon, in proposing
the motion now before the House. I think,
however, that the question should be
approached from a practical, commonsense point of view; and, in considering
the propriety of presenting au address to
His Excellency the Governor on his
leaving these shores, we should consider
what really is the position of affairs, and
whether the recall of the Governor was
justified or not. i presume that, however
insignificant, in the opinion of the honorable member for Normanby, we may be,
at any rate we may express our opinion as
to the policy or impolicy of that step. If
I understand the remarks of the Opposition,
they amount to this-that 'the Governor
has been recalled because he acted unconconstitutionally, illegally, and contrary
to the opinion of his imperial advisers.
For none of these reasons does it appear to
me that the Governor has been recalled.
It appears to me that he has been recalled simply from an assumed inconsistency between his position as Governor and his position in reference to
those who might subsequently be hi~
confidential advisers. That appears to
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me to be the sole ground on which his
recall is justified; and I maintain that
this remark is warranted by Mr. Cardwell's despatch. I have liberty, I presume, to differ from Mr. CardweIl as to
the justice of' recalling Sir Charles Darling
on that ground. To my mind, the despatch of' the GovernOl', commenting upon
the petition from the twenty-two Executive
Councillors, absolutely shows that it was
not in their responsible position as Executive Councillors, but in their more active
posi tion as ex- Ministers, that their memorial
was couched and framed. There can be
no doubt that the analysis which the Governor gives shows that, at any rate,
twenty ~)Ut of t.he twenty-two were active
political anta.gonists of the present Ministry,
and that they Signed the memorial in that
capacity. A number of these gentlemen
subsequently sought. for public favour at the
polling-booth, and they were, almqst to a
man, unsuccessful. Eight or nine of these
gentlemen, I believe, were rejected on the
very issues on which the Government were
appealing to the country at the time His
Excellency wrote the despatch to which·
Mr. Card well's despatch of the 26t.h of
February last was a reply. If the object of
the twenty-two Executive Councillors was
simply fair play, why did they send their
memorial to the Governor at an inconvenient time, when it was impossihle for
him to make a rejoinder to it by the outgoing mail? Why did they secretly .get
the memorial signed? I say secretly,
because it is within my own knowledge
that all the influence that could be brought
to bear· was brought to bear to induce
Executive Councillors to sign the memorial. It was a political demon"stration, and
as such only it ollght to have been regarded
by the Colonial Secretary. I think it will
be well to see how much or how little Sir
Charles Darling, as the Governor of a
colony enjoying responsible Government,
was responsible for the acts complained of
in the memorial. I maintain that he
was responsible to a very secondary extent.
It was the Ministry, and Dot the Govemor, who were really responsible.
What are the chief offences which this
correspondence developes? The first is
the tack. N ow, without asking the consent of' my colleagues to make the statement, I venture to say unhesitatingly
that the Governor was not consulted as
to whether the two Bills should be joined
or not. It was a matter foreign to his
functions; it was a matter he could not

194

Governor's Recall.

[ASSEMBLY.]

have prevented if he had wished to do so.
If he had attempt-ad to interfere the resignation of his Ministers would have been
placed in his hands, and I say that, looking at the feeling of the country and at
the state of parties in the Legislature, no
Governor of experience would have incurred that responsibility. Then it is
said that the Governor allowed an illegal
and unconstitutional collection of duties
N ow, I am prepared to say that we collected these duties without consulting
with the Governor at all. In obedience
to the wishes of this House, and in accordance with Imperial precedent, we
proceeded to col1ect the duties the morning after the resolutions were passed;
and for this collection, though of course
the law officers were consulted and the
Cabinet was aware of it, I am specially
and personally responsible. As a matter
of justice I must state morf> than this.
In reference to Mr. Cardwell's intimation, dated the 27th of N ovem ber, His
Excellency considered it to be his duty to
send to me the following minute : -
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Britain and of her dependencies. There
are two points, therefore, which the Home
Government may have in view in dealing
with us now. In the first place, we are
to be made the shocking example of
what universal suffrage leads to. Sir·
Charles Darling is to be victim N urn ber
One; a gentleman who has filled diffiCHIt positions with credit to himself
and to the satisfaction of the colonies
he has governed, as well as the authorities he governed for, but who falls at
last before universal suffrage. "Gentlemen of the House of Commons," it will
be said, " look at Victoria and Sir Charles
Darling, and support your Government
in giving no more popular power than
can be with safety conceded." The next
point is the exten::;ion of free trade. The
British policy has always been to make
the colonies useful to the mother country.
It is frequently said, I know., that the
colonies are expensive, but that cannot be
asserted of' this colony. We have always
been willing to contribute to our military
expenses, and we have otherwise been
"I have already communicated to the honor- thoroughly independent. The advantages
able the Commissioner of Trade anil Customs,
of the connexion are, at any rate, reciproin his capacity as a member of the Cabinet. the
cal. 'fhe gold we have sent to the mother
Secrfltary of State's despatch No. 107. of the
country, to the extent of £ l20,000 000 or
27th November. 1865; I have now to acquaint
£150,000,000 has been of essential service
him, as the responsible Minister charged with
the conduct and management of the Customs
to her in times of political difficulty; and
Department, that the Secretary of State has, by
the
wool we have grown has assisted to
that despatch, directed that the concurrence or
keep her manufactories going. It is good
sanction of the Governor shall not be gi ven to
the levying, in future, of any duties which are for England. that we should continue to
not authorised by law"
do this, and should continue to afford a
I received this minute on the 17th of market for her manufactures. Any effort
February, and yet, Sir, on the lIth of we make inconsistent with that policy-a
April, with the unanimous concurrence of policy which, if I were in England, I
this Hou~e, I accepted the responsibility, should advocate as the wisest for her-is
despite this intimation, of collecting duties sure to meet with disapproval. Howwhich had not the authority of law. ever, the honorable member for West
Ministers accept the· responsibility of Melbourne says that the Executive Counthis action. Sir Charles Dal'ling could cillors never desired the recall of His
not check it; it would be inconsistent Excellency. I doubt whether the honorwith self-government if he could. The able meniber could say as much in his
honorable member for West Melbourne· individual capacity. I doubt whether he
states that the question of constitutional is ignorant of the great influences which
government, especially as regards this were brought to bear to coerce Downingcolony, is now under legislative considera- street to recall the Governor, when it was
tion in the mother countt'y. No doubt found that Sir Charles Darling would not
the honorable member's information on take a part in the desired direction. Bankthat point is first-class. I can understand ing influence was brought to bear, and the
that the working of universal suffrage is a honorable member is a bank director.
.matter of special interest just now in the Mercantile influence was brought to bear;
mother country. I remember, also, that, and as the members of the Government
when Lord John Russell was Premier in have been charged with adopting a policy
1850, 1851, and 1852, the whole pressure conducive to their own interests, I would
of British influence was brought to bear ask whether the :Free Trade League and
to
. make free trade alike
. the rule of Great its secr~tary are free from the suspicio~
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of interested motives? Has Mr. Lorimer,
the agent of the White Star Line, merely
all abstract interest in free trade? Has
the agent of the Black Ball Line nothing
to gain by it. Many influences like these
-influences which can be made felt in
England-were bought into play, and the
form this intervention took, if not directly,
at least under another name, was the recall
of the Governor. The honorable member
states, also, that the address of the Executi ve Councillors was forwarded to His
Excellency on the 24th of N ovem her, but,
surely, the honorable member ls aware
that the ordinary mail closed on the
evening of the 25th, When that address
was brought to this' House, where it
might have been discussed and refuted,
a reference to it was treated as a breach
of Ministerial confidence, and yet, the
very next morning, it appeared in the
Argus, in time for the Marseilles mail,
and; praetically, it went to England uncontradicted.
Captain }\iAC l\iAHON.-After being
produced in the Assembly.
Mr. FRANCIS.-But it was not made
public hel'e, and yet next morning it appeared both in the Argus and in the
country press. It is misleading to say
that the document obtained publicit,Y here.
l\1:y honorable colleague did not read it, nor
did he furnish it to the press; and therefore it must have been supplied from ot~er
sources. The honorable member refers,
also, to the action the committee may take
in recommending an acknowledgment on
the part of the colony to a Governor who
has been severely dealt with. That question I shall not discuss, as I am not aware
of the precise action which may be taken;
but I would ask if it is foreign to the
functions or practice of this House to consider the question of presenting gratuities
to public men for public services? ' Is
such a practice considered illegal and unconstitutional in the House of Commons?
Have we not seen the debts of reckless
princes paid, have we not seen admirals and
generals rewarded for their bravery, and
politicians for their political services, by
that body which alone has the control of the
public finances? Although I do not desire
to detain the House, I wish to point out the
striking amount of influence which has
been attained. by an active minority. I
do not desire to enter upon the merits,
the standing, and the wealth of this mino;rity,' so much as to point out how the
movement has been. kept alive by a very.
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small section of the people. For instance,
the Executive Councillors declared that
they were fortified in their position by
the opinion of every barrister of standing
in the colony outside the· Government;
and the variou~ positions in which these
eminent barristers make their appearance
is really surprising. They petition as mem·
bel'S of' the Executive; one of them leads
the Council as if it were a flock of sheep;
they give opinions to banking institutions;
public meetings are addressed by the
same "eminent barristers," and, not content with all this. they have endeavored
to legislate from Downing street how the
Governor shall conduct the affairs of the
colony. I am surprised to hear the honorable member for West Melbourne say
that he, a member of the Executive Council, believed that the petition from that
body was at the bottom of Sir Charles
Da~ling's recall. Why as far back as
N ovem ber or December last,' the A1"!1us,
which, as the Government organ has been
alluded to, I may call the Opposition
organ, declared that it had it upon the
highest authority that the recall of His
Excellency had been determined upon.
People here have been willing to ha7.ard
allY amount of money that the :M:arch or
April mail-after a eertain document had
arrived home-would bring' the ~ecall of
the Governor. Nor can we suppose that
a journal which claims such intelligence
and authority as the Argus would speak
so certainly on mere conjecture; and
yet either the paper had solid reasons,
or. the statement was a pure invention.
I have reason to know, and I dO'ilot
think the honorable member is ignorant
either of the ~act, that hints and communications have been received in this
colony for some time past that the recall
of Sir Charles had been decided upon.
All that appeared to be wanting was some
opportunity for attacking Sir Charles in
his individual capacity. The despatch regarding the add:ress from the Executive
Council, was merely the pretext for doing
that which people here had been most con.,.
fidentially informed would be done. I
have no hesitation in saying that there is
nothing in that despatch 'more than has
been expressed in many others which have
been quietly put into the Secretary of
State's pigeon holes without notice. I
quelStion whether, under Lord Palmerston's rule, a Governor's despatches would
have been reviewed and twisted and carped
at as Sir Charles Darling's have been,. f01'..1
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as I could show, by comparing line with
line, and passage with passage, Mr. Cardwell's comments teem with malversations
and malconstructions to suit a foregone
conclusion. As to the despatch upon
which Mr. Cardwell last exercised his
carping criticism, Sir Charles was naturally
goaded-he naturally felt indignant at
the application for his recall, by gentlemen whose motives were antagonism to
the Ministry, and a. desire to return to
office; gentlemen whose purses may be
long, but whose influence in this House
and in the country has passed away.
I say this, for there is no more
palpable mis-statement than that the
present ministerial majority represents
but a bare majority of the country.
What can be thought of the honesty of
journals which carefully exclude from their
calculations all constituencies in which
there was no contest - constituencies
which, as a rule, are the largest in the
colony. However unacceptable the course
this House has recently taken with regard
to the fiscal policy of the colony may be to
the powerful interests I have mentioned,
however unacceptable it may be to the
im porters-and as an importer it is not
acceptable to me, though I have been consistent on this point for ten years pasthowever unacceptable it may be to bankers
who reap profits on reckless and fraudulent importations; yet I do not believe
that, combine as these interests may, they
will be able, even with the aid of the
English Government, to coerce public
opinion. The attempt has not been succeS!!ful yet, and I do not think that it will
be. Sir Charles has been recalled, and I
trust that he will receive a demonstration
when he leaves us, and that we shall
never have a worse governor. At any
rate, we may be assured that so long as
we keep within the privileges of self-government, so long will the majority be
able to direct the policy of the country as
they will, and that I am convinced will
be in the direction indicated at the late
elections.
Mr. MACGREGOR moved that the
debate be adjourned to the following day.
Mr. :McCULLOCH consented to the
adjournment, but said that he did so on
the understanding that the debate would
be terminated, if possible, the next day.
The motion for the adjournment of the
debate was agreed to.
The House adjourned at ten minutes
past eleven o'clock.

The Queen's Reply.

LEGISLA.TIVE COUNCIL.
Wednesday, May 2, 1866.
Ratepayers'Return-Recall of Sir C. H. Darling-Address
on the Queen's Reply-Customs Bonds.

The PRESIDENT took the chair at
twenty minutes past four o'clock, and read
the usual form of prayer.
RATEPAYERS' RETURN.
The Hon. W. HIGHETT inquired
when the return of ratepayers, which he
moved for last session, would be laid on
the table of the House? The return
would be of great assistance to the committee appointed to consider the amendment of t.he Constitution Act.
The Hon. H. MILLER said that the
return was not yet ready, but he would
request that it should be pressed forward
as rapidly as possible.
RECALL OF SIR C. H. DARLING.
ADDRESS ON THE QUEEN'S REPLY.

The Hon. W. H. F. MITCHELL.-I
beg to ask the honorable member representing the Government when the despatch No. 15, fi'om the Right Honorable
the Secretary of State, dated the 26th of
January, arrived in this colony?
The Hon. H. MILLER.-I have to say,
in reply, that the despatch was received in
due course of post.
Mr. MITCHELL.-In March?
Mr. MILLER.-Yes, in March; .but
the honorable member will recollect that
it came to hand during the interregnum
occasioned by the attempt to form a new
Administration. On page 156 of the
printed despatches, His Excellency mentions to the Secretary of State that the
despatches would be published as soon as
t.he Legislature resumed its sittings for
the despatch of business. It then appeared more advisable that the whole of
the papers should go down together, to be
placed at the same time before both
Houses, which course honorable members
are aware has been taken.
The Hon. J. P. FA WKNER.-But we
had five meetings prior to the 1st of May.
The reply must have been kept back for a
purpose.
The Hon. T. H. FELLOWS.-It is not
desirable that there should be any misunderstanding on this point. Does the honOI'able member say that the Governmentthe local Government~had any voice in
the matter as to the time of communicating
the Queen's reply to this House?
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Mr. MILLER.-No. The Governor;
not the Government.
The Hon. C. SLADEN.-I rise to suggest that the honorable member's reply
should now be taken into consideration. If
the House will allow this to be done, I
will move that an address be presented to·
.h
.
f l' . .
His Excellency, WIt a VIew 0 e ICltmg
from the Secretary of State some direction
as to the product.ion of despatches of this
character in the future. Of course we
cannot help what is past. It is very desirable, however, that.Her Majesty's subjects, who may forward addresses to her,
should know whether it is to be in the
power of the Governor of a colony to
withhold such despatches at pleasure, or
whether it. is his duty to present them at
the earliest opportunity. If no objection
is offered, I will propose the adoption of
an address.
Mr. MITCHELL seconded the motion.
Mr. MILLER.-I think that there
should be no opposition to this course
heinl! adopted, on the understanding that
~
the explanation I have given as to the
delay in the present instance meets wit.h
the approbation of the Council. (" No.")
Well, I am sure that a section of the
Council will agree with me that the explanation is satisfactory, and, therefore, I
shall not oppose the motion.
Mr. SLADEN amended his proposition,
and moved the appointment of a committee,
consisting of the Hon. Messrs. Fellows,
Campbell, Mitchell, Degl'aves, Miller, and
the mover, .to draw up an addl'ess to the
Governor.
The motion was agreed to.
The Hon. W. CAMPBELL.-I wish
the honorable member representing the
Government would infol'm us whether the
Governor has a discretionary power to lay
despatches' on the table without the sanction of his Ministers? Can he do so
through his private secretaries, without
reference to the:\1inistry oftpe day? That is
an important point in the present instance.
Mr. MILLER.-I am not a sufficient
authority on these matters to explain the
question the honorable member has raised.
Mr; CAMPBELL.-Can the honorable
gentleman say what the practice has been
hit.herto?
Mr. MILLER.-So far as I know, from
a long parliamentary experience, the Governor always uses his discretion as to the
time it pleases him to lay despatches on
the table. The Ministry have no control
what~ver on that point.
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The motion was agreE-d to, and~ the committee having retired, the House adjourned
during pleasurp,. On resuming,
Mr. SLADEN brought up and moved
the adoption of the following adJress:.. To His Excellency SIR CIIARLES H. DARLING,
Knight Commander of the Most Honorahle
Order of the Bath, Governor and C;ommander-in-Chief of the Colony of Victoria,
&c., &c., &c.
" May it please your Excellency.. We, Her Majesty's most dutiful and loyal
suhjects, the members of the Legislative Council
of Victoria in Parliament assembled, beg to
thank your Excellency for your message communicating Her Majesty's gracious reply to our
address of the 21st September, 1865.
.. We venture to call attention to the circumstanc'3 that this reply, although only made
known to us on the 1st May, 1866, arrived in
the colony on the 17th March, upwards of six
weeks previously; and as we conceive that this
delay raises the important question whether the
Governor of a colony is invested with discreti(lnary power to withhold or communicate the
replies of our Sovereign to addresses from her
people, we pray your Excellency to forward a.
copy of this address to Her Majesty's Secretary
of State for the Colonies, with a view to obtain
from that Minister a decision upon the question.
.. We would remind your Excellency that this
House met on the 20th, ~1st, 22nd, 27th, 28th,
and 29th March, and on the 4th, 11 th, 12t.h, and
24th April."
The Hon. T. H. FELLOWS.-I find
that the publication of these replies is
alluded to in the despatches before us. In
his despatch of the ·24th of March, 1866,
His Excellency informs the Secretary of
State that publicity would he given to the
despatches in question" as soon as the
Legislature shall have resumed its sittings
for the llespatch of business." But the
House has sat ten times since that date,
and on none of these days has the reply
been produced, although on the 27th of
March the Governor did transmit one
message to the House, and on the 24th of
April two others. These are facts which
should be noticed, because, if the House
sat sufficiently for the receipt of these
three messages before the 1st of May, there
were sufficient sittings, one would think, to
receive this reply also. I am sorry to hear
that the delay is to be attribut.ed entirely to
His Excellency the Governor, and that
the local Ministers have no pal·t nor share
in it. I do not desire to inquire into the
object or the motives, if any, which have
led to the detention of this despat.ch; but
there is a curious coincidence which can:"
not be overlooked, and that is that if it
had been produced a little earlier, say on
the 20th of March, three days after its
receipt-it might have had some influence
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on the interregnum which was then pre- authority of the Legislature. b:lt without any
vailing. It might have had some influence, attempt to pass a Bill for legalising their collection, and a period of about seven months has
if indeed anything could have influenced now
elapsed since such duties were 11 rst collected
the Governor after what had taken place, by the Executive without any lawful warrant.
"Several suits in the Supreme Court have
in postponing the tel'mination of the session, which was brought to an end in so been instituted for recovering back the duties
thus levied upon imports, and that Court has
unusual It manner. Whether these con- decid<:ld
that their collection was not warranted
siderations had any bearing or not it is not. by law j but, nevertheless, the Governor still
for Ine to conjecture, but the circumstances allows the pretended duties to be collected as if
cannot be overlooked in considering this no such judgment had been prolJounced."
matter. One other circumstance I may Now the receipt of this address was
refer to. It has been broadly stated that acknowledged in the despatch of the 27th
something approachin~' to back-door in- of ~ovember, and yet HiI' Charles Darling,
fluence has been used for the pUl'pose of when answering that paper, says to the
causing the Governor's removal f)'om the Secretary of ~tate, " You had not any
colony, and in the lan,!!uage employed in despa.tches from me containing t.he slightest
one of the published despatches there is, refel'ence to the dut.jpA in question."
or rather there appears to be, an attempt to
Mr. MILLER.-The statpment is true,
bear out this assertion. The passage I and consistent with fact. The honontble
refer to is th is : memher, who has been allowed to address
"I beg permission to remark that, when you the House very irregularly on a matter
arrived at these conclusions, there were not before
you any despatches from me containing the not before it, is quite mistaken. Facts
slightest rt'ferenee to the duties in question, or and figU):'es correspond. He has refuted
any attempt at explanation of the circumstances himself.
attending their collection and the proceedings in
Mr. FELLOWS.-Does the honol'able
the Supreme Court in relation to them. The ~ember, then, draw a distinction between
statement of supposed facts in connexion with
the duties to which my attention is called by a despatch and the documents contained
your despatch must. I think, have been derived in that despatch?
from other sources."
Mr. MILLER.--Hear, hear.
Now, I think that this quotation justifies
Mr. FELLOWS.-Then the conclusion
me in saying that an attempt has been is that the Secretary of State obtained his
made to show that influences beyond what information from other sources, those other
we are acquainted with have been brought sources being, not the despatch, but the
to bear on the Secretary of State in some enclosures contained in the despatch_
unknown and underhand manner. The
Mr. MILLER.-The honorable member
despatch from which I have quoted is in commenced with an allusion to back-door
reply to one from the Secl'etary of State, influences. I was rathel' cudous myself
dated the 2ith of November, and on re- on the suhject, and, therefore, I did not
ferring to thut despatch we find what was check the honoi'able gentleman in his irrebefore the Secretary of State when he ar- gular address; but he has sat down, and
rived at his conclus~ion. It says, "I have we are no wiser than before. Notwithreceived your despatches enumerated in standing the full explanation I have given
the margin ;" and it enumerates amongst of the Governor's reasons for not presentothers one dated the 23rd of September, in~ the .despatch before, the honorable
1865, the despatch which it will be seen, mem bel' seems disposed to cast blame upon
on referring to it, transmits the minutes of His Excellency.. I regret that he should
the proceedings of the Legislative Council; choose this particular time, when many
and which states, that" at page 264 of the colonists are l:egretting the approaching
minutes of the Council will be found the departure of His Excellency, to use the
address to Her Majesty the Queen, adopted expressions he has indulged in. With reby that body, to which I have alluded in gard to the reply to the address, I think
my despatch No. 116." As honorable that I may content myself with reading
members are aware, the address adopted the whole of the paragraph in His Excel.
by this House contained the following lency's despatch alluded to by the honorparagraphs : able mem ber:"Your subsequent despatch, No. 11 (not
"In addition to the grievances to which we
have already referred, we have to bring under realising that hope), was received by me after
your Majesty's notice the fact that, afler and the Ministers had tendered their resignations,
notwithstanding the loss of the annexed Bill, the . and roy impression is, from the strong feeling
duties of customs t.hereby proposed to be im- which they exhibited on the occasion to which
llosed have been le,-ied, not only without the I have already referred, not less on their own
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account than because, as they assured me, of the
regret with which they found that their advice
had been the means of drawing down upon me
the censure of the Imperial Government, that
they would prefer to be in opposition when your
despatches receive the publicity which you have
directed should be given to them, and which
they will accordingly receive as soon as the
Legislature shall have resumed its sittings for
despatch of business."

I say that the proper time only arrived
yesterday, when we resumed the despatch
of business, and that therefore, the imput~tions cast upon His Excellency are unjust and unfa.ir.
The Hon. N. FITZGERALD rose to
address t.he House.
Mr. :MILLER suhmitted that any discussion on the despatches would be irregular.
The PRESIDENT ruled that, though
the leaders of the House had been allowed
some lat.i tude, yet 01 her honorable members
must confine themselves to the question
b2fore the chair.
Mr. FITZGERALD.-l'hough I cannot enter into the general question, there
was one point mentioned during the
discussion on which I think the House
ought to set itself right, and that
is, the honorable member's statement that
he consented to the appointment of
the committee on the understanding that
the House agl'eed that, in the present instance, the reply to t.he add ress has been
wisely withheld in the public interest.
Now', I think that the House believes that
the despatch was kept back with a view
of influencing the decision of the House at
a critical period in the history of the
colony. The reply would have ~xercised
influence as being the decision of Her
:Majesty's Government, for there is no one
I hope so narrow-minded as to believe
that any Secretal'y of State would go so
far as to withdraw a Governor, especially
at the present jUllcture of' constitutional
Government., without the deliberate sancof the members of the Cabinet. The
llOnorahle member showed more than
~sual parliamentary effrontery wIlen he
made his remark. I do not believe that
these members would have gone with him,
and I do not wish the country to be misled on that point. Another matter I desire to mention for the justification of this
~ouse is, that it has gone to the country
in these det:!patches that the reason for
the seeond rejection of the Tariff Bill was
the opposition of the Council to the prorosed al~eration in the fiscal duties. Now,
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as honorable members know, our main objection was to the retrospective clause,
setting aside suit.s instituted against the
Crown, and yet not one word of this is
mentioned in the despatches; there is a
studied concealment from beginning to
end. Another point is the special despatch stating that "Mr. Henry Miller
did not acquiesce in the address of the
Legislative Council to Her Majesty."
Well, Sir, I bear in mind that. the honorable gentleman was present at the meeting
'of members convenp,d for the purpose of
discll~sing this address.
The honorable
member agreed to t.he address, also, as far
as a man could by his presence and by
his acquiescence in t.he snggestions which
were made; nevertheless, as he walked
out of the House when the division was
t.aken, he can say that he did not vote
for it.
The address was then adopted.

CU~TOMS BO~DS.
The Hull. J. P. FA WKNER moved"That a return be laid upon the table. showing what amount, if any, of'the bonds given for
unpaid duties have been recovered, and what
steps have bet"n taken to redeem the pledge, on
behalf of their recovery. given by the honorable
member representing the Government. Also,
what opinions have been given by the law offieers,
or other barristers, tOllching the recovery of the
unpaid duties of £62,000, and the cases submitted. upon whieh such opinions have been
evoked."

The honorable member alluded to the
magnitude of the sum involved in this
question, and stated that he found two
firms, represented in the other House,'
were interested, the one to the amount of
£ 1,421, and the other to the amount of'
£6,300, while a firm, represented in the
Coullcil, and which had lately sent two
Government supporters to the Lower
House, was interested to the amount of
£4,97 4. Were the returns fully carried
out, they would show that these three
fi"ms were interested to the amount of
£25,000. If the Governor was to be
compen:-ated, McCulloch, Sellar, and Co.,
Mr. Francis and his Sugar Cornpan:v, and
James. Henty and Co., should put their
hands in their pockets and give him
£20,000 them8elves. They would then
st.iIl Lave more than £5,000 to the good.
It was evident that a large sum of money'
had betln kept out of the public chest,
and had been spent in bribing people,
and in putting members into Parliament
to support ~linisterjal measures.
The
Council, knowing this, was bound to in-
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quire, and to ascertain, whether or not
the!;e amounts were about to be recovere~,
and what means existed for their recovery.
The Hon. H. M. MU RPHY seconded
the motion. It was desirable, he said,
to know once for all, whether the
general body of taxpayers, of whom the
constituents of the Council formed no
inconsiderable portion, were to be
placed at the mercy of any gentlem::tn
who happened to occnpy the position of
Minister of Customs. If the Minister of
Customs could deliberately hand over
£62,000 to the tea and sugar merchants,
to what extent might not this system of
bribery and corruption be carried Oil? The
honorable member representing the Go·
vernment had informed the Council that
the bonds would be enforced, and that the
question as to the collection of the unpaid
duties was still under the consideration of
the Government. He believed, howevpr,
that, instead of this pledge being redeemed,
the Government had declared their inten·
tion of not enforcing the bonds. He
trusted that the Hous~- would take up the
matter in a spirit of earnestness, and
would insist upon seeing the law of the
land vindicated.
The Hon. H. MILLER said that he
did not oppose the motion, but he called
the attention of honorable members to t.he
fact that the whole of these matters had
been fully la.id before Parliament from
time to time, in another place, and more
especially in the financial statement of the
Treasurer.
Mr. FAWKNER.-Does the honorable
member mean to say that the opinions and
cases I ask for have been given?
Mr. MILLER.-Yes. The questions
have been asked and replied to in another
place.
Mr. FAWKNER.-'Well, this House
wishes for the information also.
Mr. MILLER.-And I do not oppose it.
The motion was then agreed to.
The House adjourned at twenty minutes
to six o'clock, until Tuesday, May 8.

LEGISLATIVE ASSEMBLY.
Wednesday, May 2, 1~66.
Wa.ttle Creek-Auckland Isles-lteca.U of Sir C. H. Darling Mr. Balfour's Motion-Adjourned Debate.

The SPEAKER took the chair at half·
past four o'clock.

Second NigM' 8 Debate.

WATTLE CREEK~
Mr. LOVE called attention to the fact
that, in the distribution of the vote of
£50,000 in the various boroughs and
shi.'es, the shire of St. Arnaud had been
entirely ignored, through inadvertence or
otherwise; and asked the Acting Minister
of Roads if he would take the necessary
steps to have a sum of £500 placed on an
additional Estimate for 1866, for a bridge
over the Wattle Creek, within the shire ot'
St. Arnaud?
Mr. SULLIVAN observed that there
was no inad vertence in omitting St.Arnaud
from the distribution, The amount at his
disposal was limited, and he had to select
from the claims sent in those which, for
the public interest, demanded the first con·
sideration. He regretted that he could
not promise to propose a special vote for
any particular place.
.
THE AUCKLAND ISLES.
Mr. LEVEY asked whether the Govern.
ment intended to make any return to Mr.
Edward Raynal, late mate of the Grafton,
for the valuable meteorological observa·
tions collected by him dUl'ing his sojourn
in the Auckland Islands, and now in the
hands of the Govel'nment Astronomer?
The honorable member observed that Mr.
Raynal was on the Auckland Islands for
something like eighteen months, and that
the observations which he took would
cost a large sum of money if taken in the
ordillary way.
Ml', VERDON stated that inquiry was
being made as to the value of the observa·
tions, and that, if they were found to be
worth anything, the Government would
ask the money to be granted.
RECALL OF SIR C. H. DARLING.
ADJOURNED DEBATE.

The debate on Mr. Balfour's motion
fora select committeeto consider what steps
the House should take with reference to
the removal of Sir C. H. Darling from his
position as Governor of the colony, was
then resumed.
lVIr. MACGREGOR.-Mr. Speaker, I
avail myself of this opportunity of making
some observations on the question now
before the House, because I think I ought
not, at this present stage, to remain alto·
gether silent. During the last Par1iament,
I brought before this House two mot.ionsone requesting the Governor to take eel'·
tain steps for the purpose of discharging
the public liabilities; the other thanking
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His Excellency for the measures he had
taken in compliance with the address of
this House. Therefore I think it right to
make what cbservations I can in support
of the course adopted at that time, which
course appears to have met with disapprobation in other quarters. I quite concur
with some of the observations of the honorable and gallant member for West Melbourne, in reference to secret despatches.
I believe that if the secret despatches
which have accompanied the communications of the Governor of' this colony with
the Secretary of State for the Colonies
were laid on the table, a very extraordinary
light would be thrown upon the question,
and we should have a knowledge of the
motives which actuated the Home Governmen t in removing the Governor from his
position. In looking through the commission and instructions addressed to the
Governor of this colony, although I find
very minute directions as to a number of
matters, I do not find anything to guide
him in the event of a crisis of a character
similar to that in reference to which he
has been so much censured. I think that
instructions to the Governor of a colony
like this, where such a crisis has been
~nticipated for a very long time, should
afford some information as to the way in
which the Queen's representative should
conduct himself under such circumstances.
Such directions are altogether wanting in
the instructions supplied to His Excellency. These instructions simply say, in
general terms, that he is to comply with
such directions as may be given him by
Her Majesty, through her Secretary of
State, so far as they are in accordance
with the laws of the country; but they
leave him to grope his way as to what he
should do in a political crisis. It is very
easy to say that the Governor should abide
by the laws of the colony; but a gentleman
in such a position, c9ming to the colony for
the first time, and perhaps altogether
ignorant of the laws here-perhaps brought
up in a way not calculated to make him
conversant with our system of civillaw,, requires to be enlightened as to those laws;
and to whom should' he refer under such
circumstances but to his legal advisers, the
Crown law officers of the colony? What
is meant by the term "Crown law officers,"
if'it does not mean those legal gentlemen
who are entrusted with the duty of advising the Crown in all legal matters?
I apprehend, therefore, that the Governor
was bound, unless otherwise ad vised by
VOL. II.-Q
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the Colonial Secretary, by the opinion of
the Crown law officers. That being so,
I think, if it can be shown that the Governor did not knowingly deviate from
what he conceived to be the law, or act
contrary to the advice of the Crown law
officer:;:, it would be very unj ust to make
him responsible in the way which has been
done in this case. Certainly it has not
been shown that he knowingly deviated
from any law in force in this colony. On
the contrary, what he saw going on was
what he was advised was perfectly legal,
and quite in accordance with the practice
of Great Britain. lJnder these circumstances, I am at a loss to see what ground
there is for the various charges which
have been made against His Excellency
by the Secretary of State. He has been
charged, first, with sanctioning the illegal
collection of customs duties. Now it
appears to me that this was a case in
which he could not properly interfere. In
the fil'8t place, it has been denied by legal
authorities in this colony that the collection of customs duties, pending the
passage of a Bill imposing those duties,
is at all illegal. No doubt others maintain it to be illegal.
But whether
legal or not, it is quite consonant with
constitutional practice-the practice followed in the mother country, and in
this colony for many years. In some
instances, also, for as long a time has the
practice been followed of collecting customs
duties without any Act sanctioning their
legality. Besides, I apprehend, if the
Governor had interfered, he would have
brought himself into immediate conflict
with this House. This House determined,
by its resolution, that duties should be
collected from a certain period. Suppose
the Governor had said-" These duties
shall not be collected," would he not have
brought himself into direct conflict with
this House? And what would have been
the result? Why, instead of having supplies granted, instead of Government being
conducted as it has been, we should have
been brought at once to a condition of
anarchy and confusion. And suppose that,
when the Supply and Appropriation Bill
was laid aside by the Upper House, the
collection of the new duties had ceased,'
and the moneys received had been returned; and that the Upper House had
placed that Bill on the paper again and
passed it, the whole of this money would
have been lost to the revenue (because the
Bill dated from the time of the passing of
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the resolutions by this House), and those appealing I will not say. They have apwho had paid duties under the old Turiff pealed in some cases and successfully.
might have recovered every farthing that There was, for instance, the appeal in the
they had paid. Therefore, I say that, until case of Dallirnore v. The Queen. Why
this House was satisfied that the Upper did not those who object to the GovernHouse had finally rejected the Supply and ment appealing now object to the GovernAppropriation Bill, we were justified in ment appealing in that case? The Governcontinuing the collection of duties under the ment then appealed successfully; and, this
new Tariff. The Upper House might have being so, I apprehend that they have a right
passed the Tariff if they pleased, even to appeal in other cases. Another charge
after they laid it aside, by simply brought against the Governor is, that he
placing a motion on the paper; and sanctioned an illegal loan for the purpose
it was broadly asserted that if, by of satisfying the public creditor. The illelaying it aside, they could have driven the gality, in that case, entirely depended upon
Ministry from office, they would have re- circumstances. The Government' found
stored the Bill to the paper and passed it themselves placed in an extraordinary
for their successors. Therefore, I say, position from the fact of the Supply and
the House could not have sanctioned the Appropriation Bill having been laid aside
giving back of the duties under the new in the other House. The supplies were
Tariff, when the Bill was only laid aside. stopped; no moneys could be paid to the
In 1862, a Customs Bill was passed by public creditor or the public servants; and
the late Ministry; but although the reso- it was only a question of a very short time
Jutions were adopted in January, the Bill when the whole machinery of the State
did not become law until June, and it was would be brought to a standstill. At that
passed through the Upper House only by time a certain honorable member of the
a majority of two. Suppose one of those House actually requested the Governor to
two members had voted against the Bill, dissociate himself from his advisers, and
the measure would have been lost, be- take such steps as he might deem advisable
cause the President would have been for the purpose of meeting the pu blic
bound, according to the usual practice, to liabilities. But this House agreed to the
give his vote with the "not-contents." following resolution : Yet it does not appear that the Governor
"That an address be presented to His Excelof that day was subjected to censure for lency the Governor, respectfully representing
that,
in consequence of the laying aside by the
permitting the collection of duties under
Council, without message or comthat inchoate measure. I cannot con- Legislative
munication to the Legislative Assemhly, of the
ceive why the authorities at home should Bill of Supply and Appropriation passed by this
cenSUre Sir Charles Darling for, doing House, the salaries of the civil servants for the
that which, when done by his predecessor, month of July have not yet been paid. and other
obligations are undischarged; and praying
was passed over without censure. It is public
His Excellency that such measures may be
said that the new duties were collected in adopted as shall, in the opinion of His Excellency's
the face of the judgments of the Supreme responsible advisers, be expedient or necessary for
Court. This I deny at once. To one of satisfying the liabilities aforesaid, and for
the defences to the actions, a demurrer maintaining the efficiency of the public service."
was put in by the plaintiffs, and upon that His Excellency took this address into
alone was the judgment of the Supreme consideration, and atlopted, by the advice
Court given in favour of the plaintiffs. of his Ministers, the course which he
But there were other defences, and the thought best for the country under the
decision could not be regarded by' the 'circumstances. What was that course?
Government as binding until the matter Was it to declare martial Jaw? Was it to
bad come fully before the Court, and open the public treasury, and take moneys
all the defences of the Government out of it by force of arms'? No! His
considered. There was no final judgment Excellency determined: if possible, to meet
until December last, and, inasmuch as the the difficulty by legal means. I say that,
Government did not acquie~;ce in thatjudg- to prevent the anarchy and confusion
ment, but were prepared to appeal from it, likely to arise from the non .. payment of the
it was not binding upon them. The Govern- public debts, any course was justified, so
ment have as much the right of appeal long as it did not involve an actual violafrom the decisions of colonial courts as tion of the la,ws protecting life and proany of Her Majesty's subjects. Whether perty The first law of society, as of
the Government were right or wrong in individuals, is self-preservation. The
0
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Governor has admitted that he may have ,.
deviated to some extent from the laws in
force in the colony, yet at the same time
he has adhered to them as closely as he
could. By the course which he adopted,
by contracting a loan with the London
Chartered Bank,-a loan which, according to the advice of his law officers, he
was perfectly competent to contract,-he
was enabled to overcome the difficulties
placed before him. There is not an act of
which the Governor is now impugned but
is actually covered by the advice of his
law officers. This being so, I contend that the proceedings of His Excellency-a layman, acting bona fide upon
the advice of his law officers-whether
they were precisely in accordance with
Jawor not, ought 'not to be, called,
in question afterwards. .Th6se proceedings were adopted not merely by the
sanction of his Ministers and the sanction
of this House, but also, as the general
election proved, by the sanction of the
large majority of the people of this
country. The majority was not simply
one of a few thousands, as has been represented. I quite agree with what was said
last evening, that a dishonest effort has
been' made to conceal the actual strength
of the majority in favor of the Ministry at
the last elections. The largest constituency III the colony-a constituency
which would poll 3,000 or 4,000 votes for
the successful candidates in a contestwas left out of' the calculation. Other
districts, which usually give the successful
candidates about 2,000 votes, but which
were uncontested,. were entirely ignored in
the calculation, as was also a large constituency which happened, by some accident, to have before it as many as four
ministerial candidates. But these representations were no doubt made for the
purpose of deceiving people elsewhere as
to the relative strength of parties in this
colony. Retllrning, however, to the
subject of the loan, I think it may fairly
be asked whether the Secretary of State
for the Colonies, residing 16,000 miles
away, is a better judge than the Governor, the Ministry, the Assembly, and
the electors of this colony, as to the
emergency which led to that loan? I
say, with aU due respect, that it appears
to savour somewhat of presumption,
for a gentleman, 16,000 miles away,
and perhaps imperfectly acquainted with
the circumstances of the colony, to take
upon himself to censure what the au thoQ 2
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rities in this country did when there
arose an emer/2:ency, in which they deemed
it necessary to depart slightly from the law.
These acts having been adopted by the
Assembly and the country, I cannot conceive how this House can "for a moment
doubt the propriety of asserting that the
Governor has not, without the sanction of
the law, unjustifiably contracted loans for
the purpose of defraying the public expenditure. That is the position I wish to
establish; and I think it must be admitted
that the Governor has incontrovertibly
answered his opponents on the point.
Another charge against the Governor is,
that he sanctioned t.he illegal expenditure
of public money. But the observation I
have made with regard to the last charge
will apply to this. It appears to me that
the mode adopted was one calculated to
. sav~ the country a great amount of trouble
and expense. Suppose the plan suggested
by an honorable member in another place
had been adopted-that every civil servant
and contractor had brought his action to
recover what might be due to him-to
what expense and trouble would the
country have been put? It was for the
purpose of avoiding that large expense,
that this compendious mode of obtaining
. money, to pay the claims of the public
servants, was resorted to. Those persons
received just the same amount as if they
had brought their actions-indeed, perhaps, more-and the country was put to
an expense of' not more than £5 or £6 for
every loan of £40,000; whereas, if individual actions had been brought, perhaps
£30,000 or £40,000 would have been
absorbed in costs. I think, therefore, that
the Governor, looking simply to the destination of the money-where it was to
go-was quite right in adopting a mode
of paying the civil servants which would
be attended by the least expense and
trouble to the country, Again, it has been
said that the paying .of money without an
Appropriation Bill-without the sanction
of the Legislative Council-was a violation of the rights of that body. But the
willingness of the Council to paf;s an Appropriation Bill, if sent to them by itself,
is on record. They never objected to any
items in the Appropriation Hill; and the
Government have not paid a single
farthing beyond what was sanctioned by
the Legislative Council, without the
slightest compunction, a few evenings ago.
Another charge against the Governor is,
that he unjustifiably denounced the twenty-
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two Executive Councillors who signed the
petition advising his recall. Honorable
members may cavil at that word; but, in
that petition, the Governor was entirely
dissociated from the Ministry, the Assembly, and tne people of the colony, and
the Home Government were simply asked
to pronounce judgment as to His Excellency's acts. The petitioners said that
they were thankful for the constitution
bestowed upon them-that they required
no interference on the part of the Home
Government-and that all they asked was
for an expression of opinion as to the acts
of the Governor? But what was meant
by asking for an opinion as to the acts of
the Governor? Simply this-that if His
Excellency's acts were condemned by the
Home Government, as a matter of course
his recall would follow. If the Home Government said "You have committed the
acts which are charged against you in that
petition," they could not consistently
allow the Governor to remain here. But
I say that these gentlemen exceeded their
functions in sending that petition at all.
Executive Councillors are appointed to
advise the Sovereign whenever required.
They have no right to go out of their way to
tender that advice unless it i13 asked. Even
if they are justified in tendering advice,
they ought not to tender it out of the
colony. They are not Executive Councillors outside the bounds of the colony.
They know that the paltry honor of'
being regarded -as an Executive Councillor outside the colony has been refused;
and if they are not allowed to enjoy the
mere honor, are they to be allowed sub.
stantial power outside the colony? It is
absurd to say that their petition can be
received in England as the petition of
Executive Councillors, when they could
not be recognised there as Executive
Councillors if they went in person. The
very position of an Executive Councillor
in a colony possessing representative institutions, is thus set forth in the Colonial
Regulations : " The general duty of the Executive Council
is to assist the Governor with advice in all the
more material and cOllsiderable questions which
may arise in his administration of the Government. Except in particular cases, where the
Governor is required by positive Statute to act
with the concurrence of this body, it is optional
with him to apply to them for ad vice or not, as
he may deem most conducive to the good of
Her Majesty's service. But the general rule, in
all cases of importance, is that the Council
should be consulted"

That being the du ty of an Executive
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Council, in colonies where responsible
Government has been established, I ask,
where is the authority for interfering in
the way that these twenty-two Executive
Councillors thought proper to interfere?
I say that they took upon themselves a
duty which did not belong to them; and
the result of that proceeding having been
inj urious to some person, that person is
quite right in saying that they were guilty
of conspiracy. I say that any men who
associate themselves together under the
color of an office which they have no right
to exercise, and by that means inj ure a
third person, are parties to a conspiracy.
I say that these twenty-two gentlemen, in
associating themselves together, and doing,
under the color of their office, an act which
they were not authorised to do, and thereby
injuring another gentleman, have been
guilty of conspiracy. It has been well
pointed out that that petition abounds
with instances of the suppressio veri and
the suggestio falsi. It is an easy thing
to tako any part of the history of the
colony, and, by picking out a certain
number of facts, to make things appear
quite the contrary to what they are. That
is the. case with this petition. Many facts
are omitted which would have properly
explained the true· position of affairs in
the colony; a wrong construction is put
on others; and everything likely to tell
against the object of the petition is suppressed. The petitioners ignore altogether
the fact that, at the time the judgment to
which they refer was given, the subject of
the Tariff had only come incidentally before the Supreme 'Court. They do Dot
say that judgment was given on only one
part of the case, and that the judgment
of the full court had yet to be pronounced. They do not state that it was
the intention of the Government to
appeal against that decision, if it should
not be in favor of them. The only
thing bearing out their own view of
the case which it appears they stated
is, that they were supported by the
opinions of lawyel's of standing in the
colony. I believe there was a large
Dumber of standing counsel in the matter.
But we know that these lawyers of standing gave opinions which were afterwards
proved, before the Privy Council, to be
wrong. These lawyers of standing endeavoured to mislead the Governor at the
time the Shenandoah was in th is port. If
the opin ions of certain eminent barristers"barristers of standing"-had been fol-
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lowed when that privateer came here,
the Home Government might have been
so far compromised as to have been at
this moment engaged in a war with the
United States. If the opinion and advice
of those eminent legal authorities had
been followed by the Governor, I apprehend His Excellency would probably
have been removed from the Government of this colony for a far greater
cause than he is removed at present. But
His Excellency acted right there, and he
acted under the advice of the Crown law
officers. Their opinion was held by the
Home authorities to be quite correct.
Under these circumstances, I cannot understand how a man placed in Sir Charles
Darling's position can do otherwise than
take this position: "Seeing that these
eminent legal authorities have often been
wrong, I cannot be far wrong in following
the advice of my own legal advisers." I
consider that these twenty-two gentlemen,
who have been guilty of procuring the
recall of Sir Charles Darling on ex parte
and imperfect evidence, and on misstatement of facts, have not much to glory in.
I think they have shown themselves to be
unworthy of the position which they have
occupied; and I don't pretend to be anything of a prophet when I say that the
anticipations of the Colonial Secretary, as
to their resuming office after a certain
time, are not likely to be realised. I think
the people of this colony will forget themselves-will forget that they supported the
policy of the Government and of their representatives in the Assembly-if they
ever repose confidence in those who caused
the withdrawal, of a gentleman who filled
hi~ high office here in a way that procured
for him the entire approbation of the
people of this colony, and, what is more,
their everlasting gratitude. There is still
another charge against the Governor to
When the Ministry
be dealt with.
placed their resignation in the hands of
the Goyernor, on the occasion of the
rejection of the Tariff Bill, Mr. Fellows,
as the leader of the Opposition in the
Upper House, was sent for by the Governor, and entrusted with the formation of a Ministry. Mr. Fellows endeavoured to accomplish that object, and at
last announced that he had succeeded in
obtaining the co-operation of a certain
number of gentlemen who were willing to
form an Administration, but who would
not accept the responsibilities of office
unless the Governor would give a pledge to
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dissolve the Assembly, which had been only
two months elected, in case the necessity
arose for dissolution, or to procure them
supplies. I presume the very moment
they came to this House as :Ministers they
would have found that the House was
determined not to have them at any price,
and then they would have considered that
the necessity had arisen for a dissolution.
A dissolution, in that light, means an
attempt to harrass the country, so as to
prevent the rendering of a proper amount
of support to the Liberal candidates, and
to secure the return of a larger number of
members in t.he Opposition interest. These
terms the Governor very properly refused,
as any reasonable man would. The question at issue was put before the country
in 1864, and again in 1865. The Assembly
declared, in the last Parliament, that it
would not pass any Appropriation Bill
until the Tariff, as contained in a schedule
to the Supply Bill, was passed. That
question was involved in the last appeal
to the country. The constituencies were
asked, "Do you approve of the Tariff,
and do you also approve of the acts
of the Government and the Assembly?" The answer of the large majority was distinctly in the affirmative.
To have sent the Assembly to the country
again would have appeared as if the
Governor was beginning to doubt his position, because he had no right to cause the
trouble and confusion of a general election
unless, in his judgment, such a course was
necessary for the welfare of the country.
With the exception, perhaps, of Mr.
Fellows, and the gentlemen who were
associated with him in the formation of a
new Ministry, I do not believe that there'
are half-a-dozen people' in the country who
were of that opinion, whichever side in
politics they might take. I t has been said
that it was an unprecedented thing for the'
out-going Ministry to refuse to vote supplies for their successors. Now, I deny
this altogether. I need not go beyond the
records of this country to prove that the
statement is not correct. When the
present Ministry came into office there
was not money to pay the existing liabilities, and the Treasurer asked me if I
would introduce a Consolidated Revenue
Bill, to enable the new Ministry to have
funds to meet those liabilities. The honorable gentleman, at the same time, told
me that he had aeked Mr. Haines, the
Trea.surer of the out-going Ministry, to
introduce a Bill for that purpose, but that
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he had declined to do so. I told him that that impressed upon' the attention of
he had better again ask Mr. Haines whether the Home Government, that the idea of
he would do so or not, and that, if he increased transportation to Western Ausdistinctly declined, I should be happy to tralia was abandoned. Perhaps there were
introduce a Bill for the purpose. The other cnuses which aided the abandonment
Treasurer again went to Mr. Haines,' and of the idea. England was at that time
afterwards told me that Mr. Haines dis- interfering in some continental quarrels,
tinctly refused to introduce a Bill. Then such, for instance, as the question of the
it was that I, as a supporter of the Govern- treatment of the Poles by Russia; the
ment, introduced a Bill for the purpose of Danish question was also beginning to
enabling the public liabilities to be dis- arise. The continental powers, especially
charged. This is an instance in which the Russia, might very well turn round and
out-going Government have refused to ob- say, "It is all very well for you to interta.in su pplies for the in-coming Government, fere in a quarrel between me and my subto enable them to discharge the liabilities jects, but, before you begin to memorialise
of the State during the time occupied by me, you ought to pay. a regard to the adtheir having to go before their constituents dresses of your own colonies, against the
for re-election. N ow, as to the reasons infliction on them of an ignominious
which have been given for the recall of the wrong." That might have been thrown
Governor. I decline to believe that they in their teeth, and, perhaps, it was. Hence
are the real cause of hi~ recall. There it was not quite the time to carry out the
are four causes alleged by the Colonial system of increased transportation, upon
Secretary for the step which he has taken, which the heart of the Colonial Office
namely, the illegal collection of revenue, was plaGed. But the Colonial Office was
the illegal raising of a loan, the illegal ex- not likely to forget the conduct of one of
penditure of public money, and the unjust those who was strenuously opposed to the
denunciation of the twenty-two Executive system. No doubt the beginning of the
Councillors. I believe that these are not first despatch which the Governor received
the real grounds for the Governor's recall. will ftilly account for that feeling. What
Anyone who carefully reads the de- is that despatch? It does not give the
spatches will see very well. the causes of slightest information. It simply says that
His Excellency'S removal. At the time Mr. Cardwell hopes His Excellency will
of the election of 1864, His Excellency carry out his intention of adhering to the
informed Mr. Cardwell very clearly and law; but it does not say one wOl·d as to
distinctly of the then position of affairs. what His .Excellency should do if the
. He stated that, in his opinion, the con- colony was in a crisis. It is very easy to
stituencies of the colony had declared in say, " Follow the law," but Mr. Cardwell
favor of what was called protection to does not say how he is to follow itnative industry; but he did not appear, in what course he is to adopt. There is nohis despatch, to have denounced it suffi- thing of the kind indicated in the first
ciently-he did not condemn it, he stated despatch, and the only despatch which His
it simply as a fact. In a subsequent de- Excellency receives which enters at any
spatch the Colonial Secretary condemns length' into the 'question is the one that
it; he says that it is a policy which he denounces him in the strongest terms.
. regrets the colony should have adopted~ There is not time given him for consideraBut there is another thing. Sir Charles tion-no temperate, calm appeal is made
Darling, as is well known, was altogether to him in the first instance: No warning
opposed to the continuance of transporta- voice is given him until the despatch of
tion to any of the Australian colonies; the 27th of November, 1865.
Not a
but Mr. Cardwell showed himself rather single word is addressed to His Excellency
strongly in favor of the continuance of in any previous despatches cautioning him
transportation, and he did not at all like against the course he has been following,
that the Governor of this colony should and asking him to pursue some other
take upon himself to thwart the views course. I would ask whether the despatch
of the Colonial Office. They desired of the 27th of November last is the prothat convicr.s should still continue to be duction of' a person who has formed his
s,mt to Western Australia; but Sir opinion calmly and deliberately, after
Charles Darling showed that it would cautioning His Excellency on the course
be a most disastrous thing to the free he had been pursuing, or whether it is not
colonies of Australia. So strongly was the production of one who had already
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condemned the action before he had even brought to bear upon him in February
given an opinion upon it? This, the first which induced him to remove the Goverwarning voice of the Colonial Secretary, nor. It appears to me that, looking at all
could only be received, and, of course, was the facts as disclosed by the despatchesreceived, in the month of January last; and this belief would probably be conand His Excellency's reply to it could only firmed by the secret despatches, if they
be received by the Colonial Secretary in were laid on the table-the Governor's
the month of March, that is, one month recall was determined upon in November,
after he penned the despatch removing Sir and that the delay which took place in
Charles Darling. The Colonial Secretary carrying that intention into effect was
either meant that the despatch of the 27th simply for the purpose of alluring Sir
of Novenlber should have some effect or Charles Darling into a snare, which was at
that it should not. If he intended it to last accomplished. The petition of the
have any effect, why did he remove the Executive Councillors was sent home
Governor before it could have any effect? privately, and through the pr~ss, and His
Why did he remove the Governor before Excellency, feeling indignant that he had
he could actually receive His Excellency's not had an opportunity of commenting upon
reply to the despatch of the 27th of No- it before it was sent, and feeling, moreover,
vember, stating that another course of that the Executive Councillors had gone
things had been adopted, that no revenue entirely out of their sphere for the purpose
was collected upon the resolutions of the of traducing him, was induced to make
House, that no more money had been use of language upon which the Colonial
borrowed from the London Chartered Secretary seized as a pretext for recalling
Bank, and that things were going as fast him. Now, it has been asserted by
into anarchy as the Colonial ~ecretary gentlemen in another place that, if certain
could desire? All these things Sir Charles despatches had been laid on the table at
Darpng was in a position to say in the the time they arrived in the colonymonth of January; but in a despatch I mean those in answer to certain adwhich was written by the Colonial Secre- dresses which were sent home-the contary a month before he could receive ference between the two Houses which
the Governor's January despatch, he resulted so happily would have resulted
had decided upon removing Sir Charles very differently, that the Council would
Darling. This appeaTs to me to show not have conceded what was conceded to
clearly that, when the ,despatch of this House. Perhaps, however, those
the 27th of November was sent, the . despatches might have cut two ways.
Colonial Secretary had made up his· mind I can only say for myself, that just as much
that he would remove Sir Charles Darling as they might have induced certain gen~le
from office. It is quite clear that a certain men to go one way they would have
influence was brought to bear upon Mr. induced me to go the other. The very
Cardwell, that secret influence was making knowledge of the fact that any interitself felt-that certain persons had, to use ference whatever was being attempted by
an expression which was applied in the Home Government in the working out
reference to George Ill, used" backstairs "- of responsible government in this country
infiuence,-and it was more under that would be sufficien~ to make me, at all
influence than upon any representations events, show that I could not regard such
contained in the despatches of the Governor interference. If responsible government
that the Colonial Secretary acted. It is a is conferred on the colony, it ought to be
most curious thing that the subsequent des- allowed to work in its own way. In suppatches of the Colonial Secretary were so port of this opinion I will read an extract
much more temperate in their tone; but from a work by no mean authority; I
after a calm comes a storm, and the allude to the late George Corne wall Lewis.
despatch of February, recalling the Gover- In his work on Dependencies he puts the
nor, clearly shows that in the month of question in the right aspect, and shows
February the same influence which was what the duty of the Home Government
at work in November had again begun to is when they put any colony in the posbestir itself. The persons exerting that session of responsible government. These
influence thought, perhaps, that the are his words:Colonial Secretary was beginning to doubt
"If a dominant country grants to a dependency
whether it was proper to recall Sir Charles popular institutions, and professes to allow it to
Darling,. and thus that pressure was, exercise self-government, without being pret
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pared to treat it as virtually independent, the
which has the confidence of the country,
dominant country by such conduct only mocks
which, again, must also be dishonest and
its dependency with the semblance of political
iustitutions without their reality. It is no unintelligent; according to the opinion of
Mr. Cardwell. The majority are dishonest
genuine concession to grant to a dependency the
names and forms and machinery of popular and unintelligent. We are too dishonest,
institutions, unless the dominant country will
I suppose, to be entrusted with selfpermit those institutions to bear the meaning
which they possess in an independent com- government, and not intelligent enough to
munity, nor do such apparent concessions pro- understand the benefits of it. The Colonial
duce any benefit to the dependency, but, on the
Secretary, by the tone of his despatch,
contrary, they sow the seeds of political dis- clearly shows that he regards the Governor,
sensions and perhaps of insurrections and wars.
which would not otherwise arise. In the next the Ministry, the Assembly, and the
country as unworthy of the boon of selfplace. a dominant country ought not, by
neglecting a dependency, to allow it to form government. If they are what he asserts
habits of practical independence, unless it be
them to be, they are certainly not worthy
prepared to follow this system to its legitimate"
consequences, and to recognise formally the of that boon, and the sooner they are deprived of it the better. This perhaps may
independent government which has grown up
through its sufferance."
"be a key to what the honorable member

I think that, not only in this colony but
in the home country, there cannot be the
slightest doubt as to which opinion ought
to be deferred to--the opinion of Mr.
Cardwell or the opinion of the late George
Cornewall Lewis. The latter was a
gentleman thoroughly conversant with the
science of government, and perhaps one of
the most accomplished scholars of his time.
No man could discuss more "successfully
the science and the responsibilities of
government than he has done, and it is
to be regretted that the councils of his
country lost him so prematurely. I now
come to what I regard as the most disagreeable feature of the business which
we are discussing. It appears to me that
the Colonial Secretary, by the course"
which he adopted, and by the tone of his
correspondence, has actually insulted, not
only the Governor, not only the Ministry,
not only this Rouse, but also the people of
this country. What does he say in his
despatch of the 27th of November last?
His very words show that he considers
that it is only the minority in this colony
who are entitled to credit, and that the
Governor, the Ministry, and the majority
of the Assembly are entitled to no credit
whatever. He says in his despatch-

for West Melbourne stated last night, that
a committee was actually sitting in the
home country, to inquire into the working
of colonial institutions, and, I suppose, to
recommend a revision of them. If that is
so, it explains what is stated in Mr.
Card well's despatch; and, to be consistent,
Mr. Cardwell ought to invoke the aid of
the Imperial Parliament to take away free
institutions. if he thinks that the colonies
are not fit to enjoy them. In a previous
paragraph in the same despatch he says:"Noauthorityis alleged" (that is for borrowing
money from the London Chartered Bank)" and I
am unable to conjecture any. The only excuse
for such a proceeding would have been an overwhelming public emergency of such a nature as
to justify what was not justified by the letter of
the law."

Mr. Cardwell, then, admits that an
emergency might exist which would
justify all the acts of which he complains
against the Governor. The whole question,
therefore, resolves itself into this-Who was
the best judge of the emergency, whether
it was the people on the spot, including
'the Governor and his advisers and this
Rouse, or whether it was the Colonial
Secl:etary, 16,000 miles away? We know
very well what ignorance exists at home
in reference to the affairs of Australia, and
even in reference to the geography of the
" I .am qu~te sure that all honest and intelligent
coloDlsts wIll concur with me in thinking that country. We have never had any revoluthe powers of the Crown ought never to be used tions or wars in this colony; and perhaps
to authorise or facilitate any act which is its geographical position and its affairs will
required for an immediate political purpose but never be understood at home until someis forbidden by law."
,
thing of the kind takes place. I believe that
'l'he meaning of this language, in fact, is Canada was not thoroughly known until
that Mr. Cardwell considers that it is only a revolution took place. I am only
those who are of his opinion that are honest referring to this to show what lamentable
and intelligent. The Governor is dis- ignorance exists in England in reference
honest and unintelligent; so also must be to Australia. I believe that the general
the Ministry, who have the confidence of impression is that Australia is somewhere
this House; and so also must be this Rouse, to the south of the line; but there appears
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to be a complete confusion of ideas as to
whether Victoria is the south of Australia,
or whether South Australia is Victoria.
We actually hear Queensland confounded
with Western Australia. 'When we hear
such things as these, I think we have
reason to doubt the correctness of the
judgment which the Colonial Office may
form as to the urgency which may exist
here for the adoption of extraordinary
measures for the purpose of getting out of
a difficulty. I say that the best judge of
the emergency was the Governor, on the
spot, backed up as he was by the people of
.the colony. The course taken by the
Colonial Secretary in presuming to
J;ay that the Governor was wrong in
judging that any emergency existed
which required extraordinary measuresin stating that the Governor, the Ministry,
the Legislative Assembly, and the people,
were not judges of what emergency
would justify extraordinary measures
-was, it appears to me, insulting to the
colony. As far as the Governor himself
is concerned,I hope that there will not be
any opposition to the motion submitted by
the honorable member for East Bourke.
I do not see that there is anything in the
motion which should prevent an address
to His Excellency being agreed to unanimously. There may, perhaps, be objections
to some portion of the report of the committee; but, as far as tbe motion itself is
concerned, I cannot see that there is anything in it which would prevent the House
paSsing it unanimously. At all events, I
will say this, that what the Governor has
done has received the sanction of this
House. The House desired him to take
certain measures for the purpose of meeting an extraordinary emergency. His
Excellency adopted those measures, and
this House afterwards thanked him for the
course he had taken. The Ministry and
the Assembly subsequently appealed to the
country, and the country deciderl that the
course which had been taken was right.
If the House should now say that the
Governor acted wrong, it Vi ould be condemning its own action-it would be condemning the action of the country. It
will be a very long time before the country
will be brought to believe that they, acted
wrongly in the course they took at the last
two elections. I believe that hereafter the
conduct of Sir Charles Darling will be regarded as the conduct of a governor
whose fault has been that he has not
sided with one party more than another-
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that he has refused to make himself a
partizan of' those who supposed that he
was more naturally allied to them because
they set themselves up for somebodies.
He declined to do so, becau~e he wished
to govern impartially, to represent his
Sovereign, and to act as I believe she
would have acted· if she had been
here herself. That being so, and the
people of this colony believing 'that he has
done everything conscientiously and according to the best of his judgment; believing
that it, is perhaps due in a great measure
to his management that the trying crisis
through which we have passed was brought
to a favorable termination; and believing
further that he has suffered a great wrong,
for having done that which was best under
the circumstances, and saving them from
an impending revolution-His Excellency, I say, has merited the deepest gratitude of the people of this country. Notwithstanding that a small section of the
community may, for a time, endeavor to
oppose any honor being given to him, I
believe that no long time will elapse before
it will be recognised that Sir Charles
Darling was truly a governor who conducted the affairs of this country in an
impartial, conscientious, and honorable
manner. Upon these grounds he is entitled to the thanks of the House, which I
have no· doubt he will receive; and he is
also entitled to that which, I have no
doubt, he will likewise receive-a lasting
memorial of the gratitude of this country.
Mr. LANGTON .-The honorable
member for East Bourke, who moved this
resolution last evening, spoke at considerable length upon the circumstances which
he alleged had led to the recall of His
Excellency the Governor. He remarked
especially that His Excellency had shown
himself favourable to a protective policy,
and, inasmuch as a protective policy was
in special disfavour with the Imperial
Government, for that reason he was
removed from this colony.
But the
honorable member who has just addressed
the House has submitted two fresh reasons
why Sir Charles Darling has been recalled,
one of which, at least, is of a somewhat
novel character. He has told us that His
·Excellency manifested a determination to
side with no party-not to associate with
some section of the community whom the
honorable member described as "somebodies," which sentiment was vehemently
cheered by the Minister of Mines, as if he
had a keen appreciation of the fact that he
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was nobody. Now, sir, I really don't think away. The reason for the tack was stated
it can be contended for an instant that His by the Ohief Secretary at the time it was
Excellency has been recalled on that made, and that reason was, that it was the
ground, because manifestly His Excellency only way of coercing the other branch of
has sided with oue party, though not with . the Legislature, after. the determination
the party to which the honorable member which they had expressed. Yet, after this
refers.
Well, then, as to the other statement, and after the fact was perground which the honorable member fectly well known-for I apprebend that
alleged for the Goverpor's recall, namely; there is no one so rabid a partizan as to
that His . Excellency was opposed to say that it was not decided to coerce the
the continuance of transportation-,-it is other branch of the Legislature, and comwell known that short ly after His Excel- pel them to accept a measure which, under
lency came to these shores, an agi tation other circumstances, they would not have
was on foot to procure the cessation of accepted-I find that His Excellency, in
transportation to the neighbouring colony a despatch to Mr. Cardwell, dated the
of Western Australia. In that agitation, 22d of January, 1866, says : "Neither I nor my Government could reasonI, in common with yourself, Mr. Speaker,
and many other gentlemen of the colony, ably conjecture, much less be 'perfectly aware,'
the time the resolution was passed, that the
had the honor of taking part. (Cries of at
Council would finally reject those duties."
" I.") I am stating simply the fact, and
I do not know that there is anything I say that the tack was decided upon in
particularly egotistical in that. I.venture the first instance, because there was every
to say that no more assistance was reason to believe that the Council would
afforded to that movement than would finally reject-would refuse to assent to
have been given by any other governor the Bill. How, then, can this fact be reunder similar circumstances-no more than conciled with the statement which His
was given, in fact, by Sir Henry Barkly Excellency makes here? I will call the atto a similar movement.. I venture to tention of the House to the fact that several
say that the imputation which the honor- petitions were sent home-the petition
able member makes upon Mr. Cardwell, from the Legislative Council, the petition
.that he was anxious to continue transpor- from the general body of the colonists, and
the petitions from two chambers of comtation to Western Australia, is wholly unfounded. I don't believe that the honor- merce-and that in none of these petitions
was His Excellency charged with being any
able member can point to a single
party to the tack. Therefore the honorutterance of Mr. Cardwell's which will
able member for East Bourke might have
warrant such a conclusion. I will venture
spared the House all that part of his
here to remark that, in every case in
argument, because he was only attempting
which attacks are made in this House to defend His Excellency against a charge
upon the character of gentlemen, particu- which was never made against him. Passlarly upon the character of gentlemen in ing from this, I now come to another part
such a prominent position as Mr. Cardwell, of the question which, perhaps, is of far
something, I think, should be brought for- more importance, and which certainly had
ward to substantiate them. Now, the far more to do with bringing about the
mover of the resolution dwelt at consider- present state of things-I refer to the
able length upon the fact, as he alleged, illegal collection of duties. A great porthat His Excellency had been censured tion of His Excellency's despatches are
for consenting to the tack. I have looked taken up with elaborate arguments to
very carefully through these lengthy show that it is the right of this House and
documents, and I have failed to discover, the right of the House of Commons to
up to the present time, any passage levy duties on resolutions. Whether it
in which His Excellency is censured for be a right or no, the fact that both this
having anything to do with the tack, House and the House of Commons have
or in which the tack is attributed to levied duties on resolutions has never been
His Excellency. Mr. Card well was far disputed. If we want testimony to this,
too well acquainted with proceedings I call Sir Charles Darling himself, who, in
such as those which have taken place in the despatch to which I have just referred,
the House of Commons, to suppose that says : His Excellency had anything to do with
"The commencement and continuance of the
the tack. Therefore that ground for sup- collection for many months were not remonporting the motion must be altogether cut strated against by any of Her Majesty's subjects."
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Why? Because this House had not sent
the Bill to the other branch of the Legislature, and because it could not ascertain
what that branch of the Legislature would
do with it. It is merely a waste of time
to employ elaborate arguments to show
that it is the right of this House to levy
. duties upon resolutions, because the practice has never been disputed.
Mr.
O'ShanRssy is referred to by His Excellency in his~despat.ch of the 2d of March,
1866. His Excellency say :-

branch of the Legislature at an early date.
If that course had been pursued, I venture
to say that very much of the inconvenience
which has been inflicted on ·the colony,
and all the odium that has come upon the
Ministry, would have been spared. Certainly the sums involved would have been
very much smaller, and all the disputes
which have arisen would have been of very
much less importance. His Excellency,
in two places in his despatch, justifies the
continued collection of the duties, by tell.. I beg leave to enclose an extract from the ing l\1r. Cardwell that the Bill was not
debate which took place on the 19th January,
finally disposed of when it was laid aside,
186.'5, by which you will perceive that it was
distinctly stated by Mr. Francis. the Commis- and that the Government were not aware
sioner of Trade and Customs. that the new duties that the Council would finally reject the
would at once be collected subject to ultimate Bill. N ow~ I venture to say that it would
adjustment 'in the event of the Tariff not being be difficult to find an instance of a laidgranted by Parliament,' and that the motion of
aside Bill being revived. A new Bill
Mr. Verdon. the Treasurer, 'That the Honorable the Commissioner of Customs be authorised would have had to be brought in by this
to take such measures as might be necessary for branch of the Legislature, as w:as actually
the protection of the new duties proposed during done, the resolutions being also read
the discussion of the resolutions,' was agreed to
afresh. The mere fact that the resolutions
without a division-Mr. O'Shanassy. who has
since designated this proceeding as illegal and were read afresh when a new Bill was
unconstitutional, and charged me with a derelic- brought in by the Government, shows that
tion of duty in permitting it to take place. being the Government admitted that the previous
himself present and acquiescing in its adoption." resolutions had no force, in consequence
Well, Mr. O'Shanassy was 'right on that of the .Bill having been lost in another
occasion. He acquiesced in th~ resolu- place. As to the opinion which the
tion, because he had repeatedly brought Ministry entertained as to what had beforward resolutions of a similar kind him- come of the Bill, we have the best possible
self; but Mr. O'Shanassy, when he after- authority. On what ground did the Chief
wards chara.cterised the continued collec- Secretary justi~y the passing of the resotion of the duties as illegal and unconsti- lutions of the 2ith of July, 1865, setting
tutional, did not refer to the collection of forth that the right of granting aid and
the duties before the Bill was laid .aside supplies to the Crown was in the Legisby the Upper House, and before the lative Assembly alone? Was it because
Supreme Court had declared that the the Bill had been treated in an unusual
whole proceeding was illegal j but he re- way and not finally disposed of? No.
ferred to the persistency of the Govern- The honorable gentleman had the debate
ment in collecting the. duties after the entirely to himself on that occasion, and
Bill had been-laid aside. Mr. Cardwell's he spoke in these words:view of that proceeding is stated with ad"The views of this large majority have been
mirable clearness in his despatch of. the embodied in a Bill, which has been sent to the
26th of February last. He says : other branch of the Legislature. and which has
" Here" (that is, in England) "nnt only is a Bill
introduced on the very day on which resolutions
for the alteration of customs duties are agreed
to, for the purpose of giving effect to those resolutions. but every exertion is made to pass the
Bill with as little delay as possible."

been rejected. I am aware that it has been
gi ven as a reason for the rejection of the Tariff
that it was sent up with the Appropriation Bill.
It has been stated in the Council that the
measure was rejected there because it was a
'tack.'''
•

Mr. Cardwell, then, had no doubt about
the practice. He admits that the practice
was perfectly right; and he does not
censure Sir Charles Darling for consenting
to the levying of duties on the resolution
of the Assembly before an attempt was
made to secure the assent of the other
branch of the Legislature, although he
does censure him for not .urging his
Ministers to send the Bill to the other

All the doctrine we are treated to in
the despatches about the laying aside of
the Bill not being a final disposition of it,
was an afterthought and a subterfuge. It
was not thought of at the time that th~
resolutions of the 27th of July were passed.
The Government then accepted as a fact
that the Bill was rejected. (" No.") Then
what was the meaning of the Chief Secretary's words? The Chief Secretary said
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distinctly, and repeated it twice, that the
Bill was" rejected." The ~rreasurer now
says " No." I don't know whether he is
authorised to speak for his colleagues, but
I think that anyone who understands the
plain meaning of English words must perceive that when the Chief Secretary told
the House that the Bill was rejected he
meant that it was r~jected. Therefore I
say that all this doctrine about the laying
aside of the Bill not implying a final disposition of it was an afterthought und a
subterfuge, designed to supply arguments
when, afterwards, it was found that some
arguments were necessary to justify a
course which could not be justified in reason or in law. I will call the attention
of the House to another very important
thing in connexion with these despatches.
It will be remembered that, on the 14th
of September last, the question of the
legality of levying these duties was considered and finally decided by the Supreme
Court. (Cries of "No.") I challenge
any honorable member to disprove that
on the 14th of September judgment on
demurrer was given; and from that day
to the present the question of the iegality
of these duties has never been before the
court at all.
Mr. HIGINBOTHAM.-It is only
not before the court because it was taken
to a superior court.
Mr. LANGTON.-The honorable gentleman is now referring to the judgment
of the court in a technical sense, in the
sense of being entered up, so as to enable
a party to get what is his due; but as to
the question of law, that was finally
decided by the Supreme Court on the
14th September. ("No.") On two oecasions in December the matter was before
the full court, but the questions argued
then were merely technical questions;
there was not a syllable about the legality
of collecting the duties, or the right of
this House to collect the duties. I venture
to say that an examination of the records
of the Supreme Court will bear out what I
say, that the question of the legality of
the duties was never before the court after
the 14th September. I submit that the
fact that the judges of the Supreme Court
were unanimous in giving their decision
on that question was a matter of at least
as much importance for His Excellency to
inform the Home Government of, as the
fact that he had received a deputation
from certain celebrated gentlemen at
Echuca, to whom he had unbosomed

Secona, Night's :Debate.

himself in a most extraordinary manner. Not only is the fact of the
deputation stated, but the particular
deliverance which His Excellency made
on that occasion is also given. If Sir
Charles Darling felt it his duty to inform
Mr. Cardwell that certain people had
come down from the Murray-I dare say
J\ir.. Cardwell would have to look at his
map to find out where Echuca wassurely he could have informed him of such
a serious matter as that his Ministers
were persisting in levying duties, although
the full court had decided that the levying
of those duties was illegal. Yet we find
that not until after the Governor's attention is called to the fact by Mr. Cardwell does His Excellency make any reference to it at all-that is to say, not until
his despatch of the 22nd of January, 1866.
In that despatch His Excellency says : "Proceedings in the Supreme Court for the
recovery of the duties were not instituted until
the month of July. The final judgment of a full
court upon the questions of law these proceedings involved was not given, nor was final judgment entered up and recorded until the month
of December, some time after the duties had
altogether ceased to be collected."

It is perfectly true that judgment was not
recorded until the time His Excellency
refers to, but that does not at all disturb
the position I have taken, that the final
opinion and judgment of the Supreme
Court, upon the legality of the course
which the Governor and his Ministry
were· pursuing, was settled on the 14th
of September. Now, between the date
of this despatch and the time when the
decision of the Supreme Court was given,
no less than four months elapsed. His
Excellency had had four opportunities of
advising Mr. Cardwell of the decision of
the Court, but he never refers to it until
the 22nd of January, when he says:"The statement of supposed facts in conn ex ion
with the duties to which my attention is called
by your despatch must, I think, have been
derived from other sources."

His Excellency must have had a very short
memory, or his private secretary must
have done his work very badly, because,
on reference to his despatch of the 23rd
of September, we find that in that despatch
he enclosed the minutes of the Legislative
Council, and amongst those minutes was
an address to the Queen, the 23rd paragraph of which says"Several suits in the Supreme Court have
been instituted for recovering back the duties
thus levied upon imports, and that court has
decided that their collectlon was not warranted
by law."
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Why, I ask, did His Excellency make no
reference to this in any of his despatches?
He passes it over in silence-he makes no
remark upon it until Mr. Cardwell calls
h.is attenti~n to the ~act that the LegislatIve CounCIl had advIsed him of what His
Excellency had not advised him-namely,
that the Government were persisting in
collecting these duties after the Supreme
Court had decided that their collection
was not warranted by law. How can His
Excellency justify that omission? I will
also call attention to the fact that, in
November, after the Tariff resolutions had
been read again in this House, and another
Bill was sent up to the Council His
Excellency advised Mr. Cardwell ~f the
circumstance, in his despatch of the 25th
of November, lS65, in these words:"On the same day" (that is, on the 31st of
October) " a Bill enacting the Tariffin a separate
forn;t was introduced into the Assembly, and
bavmg been sent up in due course to the Council
was rejected by that body on the 16th instant.'"

It has been His Excellency's practice
when any Bill of any particular consequence was introduced, upon which he
w~shed to com~ent, to send a copy of the
BIll-whether It passed the Legislature
or not-to the Colonial Secretary; but
on this occasion he did not send a copy of
the Bill, he did not advise Mr. Cardwell
fully of the nature of the measure, and in
none of the despatches was Mr. Cardwell
advised of the 14th clause. Now, it is
impossible to conceive but that there must
~ave been some object in view in concealmg from Mr. Cardwell the fact that the
14th clause of this Bill was a clause most
un~sual, eve? ~n acts in this colony. I
belIeve that It IS not paralleled at all, in
modern legislation, in the old country.
Why, since Sir Charles Darling has been'
Governor of this colony he has been censured by Mr. Cardwell for giving his
assent to a measure of a somewhat similar
character. On the 24th of January,
1864, l\fr. Cardwell sent a despatch to
Sir Charles Darling in reference to the
Cu~toms Act, No. 207. In that despatch,
whICh was popularly known as "the missing despatch, Mr. Cardwell said:"It is intended to remove virtually from
certain Acts an invalidity which is supposed to
attach to them in virtue of an Act of the Imperial Parliament, ann thus (whatever may be
Its real effect) affirms implicitly the principle
tpat the Colonial Legislature may prohibit the
Colonial Courts from giving effect to a British
Statute expressly extending to the colony."

The evident meaning of this is, that the
effect of the Bill would be to deprive cer-
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tain persons of rights which they possessed at law; and therefore Mr. Cardwell would not sanction it.
Mr. McKEAN .-Quite right.
Mr. LANG'fON.-I quite agree, for
once, with the honorable member. Mr.
Cardwell goes on to say.

"I. th~nk that .the manifest imp.ropriety of this
law,1O Its relatIOn to the ImperIal Parliament
should have attracted your attention, and that
you should, on that account, have refused your
assent to it. If it had been passed for a longer
period, it would have been impossible for me to
avoid advising its disallowance."

N o~, sir, Sir Charles Darling, after
havmg thus been censured for giving his
assent to a measure which to a very much
less extent deprived British subjects of
the rights which they possessed at law
how are we to interpret the conduct of
His Excellency when another measure is
introduced, with a clause of a still worse
character, going very much further in the
direction complained of by the Colonial
Secretary? N ot only does he not send a
copy of the Bill, but he altogether omits
to call Mr. Cardwell's attention to the
fact. As far as these despatches are concernced, it does not appear that Mr.
Cardwell had the slightest idea that it was
intended again to introduce a cla.use which
would deprive subjects of Her Majesty of
the rights which they possessed at law.
Then I find in His Excellency'S despatch
of the 25th N overnbcr, 1~65,' this Bill is
referred to as "a Bill enacting the Tariff."
and in the despatch of the 22nd of January
1866, it is referred to as "founded upo~
the same resolutions that constituted the
foundation of the former Bill," thus implying that, with the exception of the
appropriation .clauses ?ein&, taken away,
the second BIll was IdentIcal with the
first. Does not this look as if it was
the intention of Sir Charles Darling to
keep Mr. Cardwell in the dark as to the
effect of such a: questionable measure?
Well, the second Bill was lost, as its predecessor was, in the other branch of the
Legislature, and then disputes began about
the repayment of the duties. They had
really begun some time ago, but they
now became the most prominent subject
in dispute. In his despatch of the 24th
of November Sir Charles Darling informs
Mr. Cardwell that, upon the rejection of
the second Bill : "The collection of the duties under the higher
rates fixed by the resolutions of the Assembly
immediately ceased, and the amounts received
under them since they first came into operation
will be refunded." . .
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It is perfectly' true that the duties levied they have taken of such a matter, and can
under the higher rates did cease-that express that view with so much clearness
they were not afterwards collected; but and force. Mr. Cardwell ~ays : in his despatch Sir Charles Darling does
" I look with extreme apprehension on a state
not inform Mr. Cardwell that his Minis- of things in which the Government of a British
colony is engaged in collec:ting money by mere
ters continued to t::.ke the lower rate of force
from persons from whom the Supreme
duties fixed by the Tariff-that although Court has declared that it is not due."
they abandoned the Tariff" as far as discontinuing the collection of the' higher It cannot be disputed that the statement
rates of duties, they still continued to act in His Excellency's despatch is not strictly
upon it as far as the lower rates of true. The technicality which has been
duty were concerned, and did so until taken advantage of wiU not apply to the
the end of the session. I don't find case I have referred to, for the final
one word of explanation upon that point. decision of the Supreme Court had been
Again, in his despatch of the 22nd of entered up in December, and the pleas the
January last, His Excellency says, " The Attorney-General had used in justification
duties ceased to be collected on the day of withholding the money had been withafter the rejection of this second Bill." drawn, and yet Mr. Ecroyd did not get
Any person, who supposed that he was the benefit of. his verdict. Further on,
being dealt fairly with by His Excellency, Mr. Cardwell, when he begins to underwould imagine that the whole of the stand more Clearly what was being done
duties imposed by this Tariff were at once . here, speaks in an equally decisive and
given up. His Excellency goes on to forcible manner. He says : "But you ought to have interposed with all the
say:" The necessary steps were taken for a scertaining the amount due to the several importers on
account of the dutiC's 'levied by anticipation,'
and warrants have been issued for the repayment of
these duties. except in such of those cases wherein
actions were brought against the Government
as are under appeal to the Lords of the .Pri vy
Council."
.

weight of your authority when your Ministers
continued to levy the duties notwithstanding the
adverse decision of the Court. By these proceedings the Supreme Court and the Legislative
Council were practically deprived of the power
with which the constitution intended to invest
them. '£his conduct on your pa.rt involved a
grave responsibility; and it has led, by natural
consequence, to the address which I have now
to consider."

Mr. HIGINBOTHAM.-Hear, hear.
Mr. LANGTON.-The honorable and This is the view to which Mr. Cardwell
learned gentleman "hear hears" this. expects the assent of every honest and
Does he allege that the statement is true? intelligent citizen, and from that designaHas Mr. Ecroyd got his money or has he tion I would not be disposed to exclude
appealed?
the honorable and learned AttorneyMr. HIGINBOTHAM.-Mr. Ecroyd General himself
Notwithstanding his
has not, but the Crown has.
0
adherence to this course, I believe the honMr. LANGTON.-I have no doubt m'able and learned member h.! well aware
that that is a very pretty jest indeed; and of its illegality, and of the danger which
inasmuch as the honorable and learned gen- would result to the whole community
tleman does not very often jest, I think we . could it be followed with impunity. The
ought to be very much obliged to him for n. "honorable and learned member knows,
His Excellency did not inform Mr. Card- merely by the fact that he is an honorable
well that at least .one person, to use a and a learned member, that nothing is so
vulgar but expressive phrase, lrad been detrimental to the well-being of any comjockied out of the amount of his verdict. munity as to have the laws wantonly
Of that the Attorney-General makes defeated and set aside. At the time Mr.
merry. His jest is in bad taste. I cannot Cardwell wrote these clear and forcible
see how the honorable and learned gentle- remarks, he was not aware of all that had
man can have a proper conceptiou of the taken place here. He did not know-and
duties and responsibilities of his high office I say it with a feeling of unmingled painwhen he manifests a disposition to mirth that His Excellency had conspired with
at a British subject being deprived of that his Ministers to defeat the decision of the
which a British court of law has declared Supreme Court, and that when His Excelto be his due. Mr. Cardwell views the lency penned the passage I have read, he
matt.er in a very different light, and it is was refusing to issue a warrant to pay Mr.
some gratification to me to find that the E~kroyd what the court had awarded
British Government can take the view him. If Mr. Cardwell had not felt it his
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duty to withdraw His Excellency on other
grounds, His ExcelleJ)cy's proceedings in
this matter in December last would certainly have led to his removal. Honorable members regard this matter with indifference; the Attorney-General jests
about it. I would recall to his mind that
seven centuries ago the English barons,
headed by an archbishop whose name I am
proud to bear, brought a tyrant king to
Runnymede because he delayed justice and
denied it, and the pledge they inscribed in
Magna Charta was " We will sell to no
man, we will not delay nor deny to any
man, justice and right." Seven centuries
have passed away. during which British
liberties have been consolidated and extended, and yet here, where we boast of
being free from British trammels, we find
ourselves in the position of the barons,
protesting, not against a King John, but
against an Attorney-General, who, to
gratify his pride, to secure victory for
himself, has for month9 past conspired,
with his brother Ministers and with His
. Excellency the Governor, to deny and to
delay justice and right. I now come to a
very delicate part of the subject, a part
concerning which the Ministry have shown
an extraordinary amount of sensibility.
It is singular that in the despatches
there is no mention of the fact that,
from the 12th of October to the 28th
or" November, a certain amount of duties
imposed by law was not levied.
Mr. Cardwell is left to gather the fact
that such an act of lawlessness was
perpetrated from the address of the
Executive Council; and, strange to say, in
commenting upon that address at the
length His Excellency deems it necessary
to do, he does not refer to the allegation
that he has suffered his Ministry to make
a bargain with some persons outside the
Government, and some persons inside it
also, to pay a less amount of duties than
that fixed by Jaw.
Mr. GRANT.-Where is the bargain?
Mr.LANGTON.-Wewill come to that
presently. Mr. Cardwell, I was saying,
does not gather this fact from Sir Charles
Darling's communications.
Mr. VERDON.-It is not a fact.
Mr. LANGTON.-The honorable member told us himself last session that it sum
of £63,000 had been allowed to go, and
last night we were informed that the
Government did not intend to recover it.
Mr. Card~ell deals with the matter thus:" I also gather that for soine months the full
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amount of the higher duties was not levied, and
that for part of that time the Customs Depart·
ment had ceased to demand ally bonds or other
security for the payment· of the uncollected
balance. You do not suggest. and I cannot
imagine. that for this proceeding there was even
any pretext on which it could have been contended to be legal."

Now, though the honorable and learned
Attorney-General has spoken on a great
many subjects, he has never stood up to
defend the action of the Ministry in this
matter; he has never said that it was just
and legal and right. The honorable
member for Rodney tells us that the
opinions given to His Excellency by
his law advisers have been legal and
reliable.
.
Mr. MACGREGOR.-I said that His
Excellency'S acts were covered by the
advice of his law officers.
. Mr. LANGTON.-The honorable member puts the case bette I' than I can. But
the question remains, did the law officers
ever advise that this remission of duties
was legal? I think the House is entitled
to an answer to that question. The honoi'able and learned member must surely
have advised His Excellency before sub. jecting him to the possible ruin which has
fallen upon him, and yet, prior t.o the reception of .the November despatch, I can
find no mention of the matter. I cannot
undel'stand how the Audit Act can be
complied with so long as these duties
remain uncollected. It may seem absurd
to refer to this matter any further, but I
think that there must be many honorable
men among the Ministry and their supporters who have grave doubts as to the
propriety of allowing a precedent like this
to pass without recording the disapproval
of the House, or without stating that the
circumstances were exceptional. As yet
we have had no explanation as to why
the thing was done, for I cannot treat the
Treasurer's statement as an explanation.
The honorable gentleman stated on the
22nd February, in answer to a question by
myself, that the £64,000 had been remitted because a corresponding sum had
been collected in another direction by t.he
enforcement of the Units of Entry Act.
The Units of Entry Act, however, was not
brouglit into force until the 18th of November, while the remission of the duties
commenced on the 12th of October, more
than a month before; and as to a corresponding sum being collected, I find, from
a return laid on the tahle of the other
House, the amount obtained was £808
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instead of £64,000. This is the corre·
sponding sum.
Mr. VERDON.-The honorable mem·
bel' misrepresents what I said.
Mr. LANGTON.-I am quoting from
Hansard.
Mr. VERDON.-But I have corrected
the report on several occasions.
Mr. LANGTON.-Well, the records are
against the honorable member, my memory
is against him, and I could appeal to the
memory of many honorable members pre··
sent, whether the substance of his state·
ment was not, that a corresponding sum
was collected in another direction. A
revision of the constitution has been
referred to. N ow, if an act. of the kind I
have just mentioned can be perpetrated, if a
Government can make a bargain with its
friends to collect only half the amount
they owe the Crown-some of its own
members sharing in the spoil-what
security have we, under our present
constitution, for the proper discharge of
the functions of Government, and the due
security of the property of the State? It
is possible, though it is not probable, that it
Ministry less scrupulous may some day sit
on the Treasury benches, and why should
that Ministry not only go the full length
of the precedent this Ministry has set, but
also improve upon it? Why should not a
sum be shared out among Ministers them·
selves, and why should they not charter a
vessel and sail away? We could not pursue them, and-unless, indeed, the Attor·
ney·General is now protecting his col·
leagues-there is no law to punish them.
It is a matter of the last importance, there·
fore, that in any revision of the constitu·
tion some tribunal should be created to
which Ministers guilty of malversation
of office might be held responsible. I am
not sure that this House will be doing
right in allowing this session to pass with·
out a measure of this kind-a measure
which would not be in the interests of any
party, but in that of the community. I
have another matter to refer to. When
the Appropriation-cum-Tariff Bill was
thrown out in another place, and a notice
appeared in the Gazette that the public
servants could not be paid, considerable
discussion took place as to the means to
be adopted to satisfy the public creditor.
Sir Charles Darling says, in his despatch
of the 20th of October," Having in a previous despatch expressed my
belief that, as regards the salaries of most of the
civil servants, they are already sufficiently provided for by a permanent law, and are, therefore,
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independent of further legislative sanction, I
now beg to enclose the copy of an opinion of the
Crown law officers fully confirming that view,
together with copy of my memorandum directing
the attention of those officers to the question."

The enclosed opinion is a most elaborate
document, very carefully worded all the
way through, and, given as it was to His
Excellency for transmission home, I
suppose the law officers are still disposed
to accept it as a correct view of the law?
Well, according to this opinion, the Civil
Service Act is an Appropriation Act under
certain conditions, and the 45th clause of
the Constitution Act is an appropriation
without any conditions at all. It says : "We are of opinion that the 45th section of
the Constitution Act is in effect an appropriation
of the amount of 'all the costs, charges. and
expenses incident to the collection, management,
and receipt of the revenue,' 'such expenditure
to be reviewed and audited as directed by the
Legislature.' "

The meaning of this word "review" is
dwelt upon at considerable length, and the
opinion proceeds : .. It follows from the above, that no annual
Appropriation Act would appear to be necessary
for enabling the Government to pay the costs,
charges, and expenses incident to the' collection,
management, and receipt of the revenue,' and
these words of course cover all the expenditure
of the civil service necessarily incurred in
effecting the above purposes of 'collecting,
managing, and receiving.' This view of the law
seems to be made still clearer by the words,
, such expenditure to be reviewed and audited as
directed by the Legislature.' If the abovemen·
tioned costs, charges, and expenses were required
to be part of, and being so required were actually
part of an annual Appropriation Act, i.e., specifi..
cally appropriated, how could they be reviewed,
or to w.hat purpose reviewed? "

The drift of the opinion is most clearly
that this clause constitutes a sufficient
appropriation to justify His Excellency in
sanctioning the payment of the "costs,
charges, and expenses" of conducting the
functions of Government without an
annual Appropriation Act. This opinion
is enclosed to Mr. Cardwell, and, in the
same despatch, Mr. Cardwell is informed
that His Excellency is not acting upon it,
but that other expedients have been resorted to in order to pay the public creditor.
Mr. Cardwell, referring to this, says : " With reference to the opinion of the Crown
law officers, which you now enclose, that the
more certain it may be that the salaries paid, or
any of them, were sufficiently provided for by a
permanent law, the less need was there to have
recourse to an expedient by which public funds
to any amount might have been placed at the
disposal of the Governor, free from that control
which the constitution of Victoria has intended
to provide."
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Now, though Mr. Cardwell does not say out, and suffered His Excellency to be
that His Excellency ought to act upon treated in the way I have shown. Next,
this ad vice, yet the tenor of the passage we find His Excellency justifying his
is that he would certainly be warranted proceedings, by stating that he had
in doing so. His Excellency thereon ap- previously paid large sums of money
plies, not to the law officers, but to the without the sanction of the law. His
Treasurer to know whether the opinion language in his despatch of the 17th of
can be acted upon, and whether the sala- February is : ries of the civil servants will be included
"The second point in regard to which I am
amongst the special appropriations for the said to have departed from the principle an·
year. The law officers, it appears, went nounced by me on the 25th August is, that '1:
paid salaries without the sanction of law;' but
into the background, were content to have it will be seen at once that I could not possibly
their carefully drawn up opinion set aside, have intended that the principle I announced
for His Excellency received a minute from should apply to the payment of salaries, because
"George V." stating that, "in the opinion I had, throughout the whole of the year preceqing the 25th August, paid salaries, or rather
of the Cabinet, the appropriations created attached my signature to the documents neces·
by the Constitution Act and by the Civil sary for paying them, without the sanction of
Service Act are not special appropria- statute law."
tions."
Will the Attorney-General venture to say
Mr. VERDON.-That is not all-read that that statement is true? The fact is,
on.
that there is not a particle of truth in it,
Mr. LANGTON.-What follows is not because three Consolidated Revenue Bills
material. The words are "in the sense were passed that year, sanctioning all the
in which that term has been usually payments up to the date referred to. I
applied." (Mr. Verdon-" Hear, hear.") cannot possibly conceive how a statement
But this qualification will not help the like this could be sent by a British Goverhonorable member. It is impossible to nor to a British Minister. If the object
limit in that way t.he broad and explicit . was not to mislead, what could the object
statement of the law officers of the Crown. be? Then I would refer to another point,
It is impossible for any man be he a lawyer which has only come to light since these·
or be he a plain educated Englishman to despatches w:ere published, and that is the
mistake the meaning of that opinion. delay which has occurred in giving pubThe law officers having got His Excellency licity to the Queen's replies to the various
into a fix, departed from the scene when puhlic bodies by whom Her Majesty has
he wished to use their method, and left been addressed.
Sir Charles Darling
the Treasurer to tell him that their opinion writes to the Secretary of State:was utterly worthless. We can readily
"Your subsequent despatch, No. 11, was resee the real reason why the Treasurer ceived by me after the Ministers had tendered
recommended the Governor :Q.ot to act their resignations, and my impression is, from
upon their opinion.
'1 he country had the strong feeling which they exhibited on the
to which I have already referred, not
been told that the object of the dispute occasion
less on their own account, but because, as they
was to assert the complete control of the assured me, of the regret with which they found
Assembly over financial matters; but if that their advice had been the means of drawing
this opinion were carried out this House down upon me the censure of the Imperial Government, that they would prefer to be in oppowould have no such control. Already the sition
when your despatches receive the pubspecial appropriations which this House licity which you have directed should be given
does not vote amount to £ 1,200,000, and to them, and which they will accordingly receive
to this would have to be added £1,500,000, as soon as the Legislature shall have resumed
the expense of carrying on the functions its sittings for the dispatch of business" .
of the State; so that the only matter over Now Mr. Cardwell probably will not look
which the House would have contrQI through a file of newspapers, or he would
would be the public works. We can be very much astonished to find that a
easily see, then, that when the law officers British Governor had written that
were brought face to face with the question paragraph while Parliament was sitting.
-w hen it was no longer a dry issue of Parliament sat several days between the
law-they discovered that their opinion 17th of March, the day the replies were
involved a desertion of their position, a received, and the 24th of March, the day
surrender of those powers they had been the despatch is dated. The replies, which
the special conservators of for fifteen His Excellency ha.d nothing more to do
months past, and, t.herefore, they backed with than a postman has with the letters
YOLo II.-R
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he delivers, were detained until the 24th

of the Queen's representative to obey the law;
and to take care that the authority of the Crown
is exercised only in conformity with the law."

of March, and were not delivered then.

And supposing that His Excellency was
desirous of getting through the interregnum before presenting them, we know
that not only did the Parliament meet
again for the" dispatch of business," but
that on the 11 th of April a new session
was' commenced, and yet· until the 1st of
May these documents were withheld.
When we see that this same disposition,
not only to keep Mr. Cardwell in the dark
but positively to deceive and mislead him,
pre-yails. all through, what security have
we that these despatches have not been
recast in some sinister sense? I' find
that we have not· the whole of the
despatches.
Despatch No. 56, dated
20th April, is not given, nor are any
despatches furnished from the 201h of
November,. 1864, to the 25th August,
1865. These despatches' are enumerated
elsewhere, and all .but two of them are
marked' confidential, so that we do not
know what opinion His ExceiIency exexpressed during the early portion of
the controversy~' and we' have not. the
documentary' evidence. to enable us to
arrive at a correct view of· the case: In
some places, also, we have asterisks in.place
of words; 'in others, but short extracts are
given; and yet we are told that we have
all the' ·despatches. In the: course of the
discussion out of doors, Mr. Cardwell has
been freely assailed: Motives have been
imputed· to . him, and the· whole of· the
blame has been plac~d on his shoulders.
Now there is nothing to: warrant that.
We are bound to believe that the Governor's recall is the d~liberate. act of the
British Government-of Her Gi'aciotls
Majesty. An enueavor has been made to
show that Mr. Cardwell's action is, in a
great measure, due to pis aversion to Pro':'
tection; but has the House any reason to
believe that Sir Charles Darling is a Protectionist? We find him, on: the contrary,
expressing a disbelief in the efficacy of
protection? It is most unfair to say that
the prot~c'tive tendencies of the Governor,
or the free trade proclivities of the Secretary of State, had anything to do with Sir
Charles Darling's·removal. His removal
is based upon grounds 'which,-under other
circumstances, the Attorney-General would
be the first to approve of. . In his despatch
of the 27th of November, Mr. Cardwell lays
down the principle of the supremacy of
the law, and he saysL ." It is always the plain and paramount duty
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Further on he speaks in still stronger
terms:- '
"But you ought to have interposed, with all
the weight of your authority. when your Ministers continued to levy the duties notwithstanding
the adverse decision of the Court."

As to any desire to meddle w'ith our
affairs, Mr. Cardwell repudiates it in the
plainest and most unmistakable language.
He says:"In answer to your remarks about the Legislative Council, I have only to say that your
concern at present is not with the merits of the
questions in dispute, or with the composition of
the two assemblies, but with the due execution
of the existing laws of the colony. It is not to
be supposed that in any province of the Crown
peopled by the British race, and enjoying representative institutions, there will be wanting thl1t
spirit by which alone representative institutions
flourish-of obedience to the law, and of reasonable concession, in order to avert violation of
the law. Her Majesty's Government cannot
doubt that a firm determination on your part to
observe the law, and, an appeal to this spirit in
the colony under your Government will be
responded to, and accepted by the general sense
of the community. It would be very unfortunate
, that the colony should be unable by its own forbearance and wisdom thus to solve its own
difficulties, and I should deeply regret if any
necessity should ever arise for a reference of
such difficulties to the decision of the Imperial
Parliament."

Again Mr. Cardwell writes : . " Her Majesty's Government have no wish to
, ihterfere in any questions of purely colonial
; policy, anc;l only desire that the colony shall be
governed in conformity with the principles of
responsible and constitutional government, subject always to the paramount authority of the
. law."
I

In these two pat:agraphs we have the
secret of the recall of Sir Charles Darling.
Mr. Cardwell has been forced to the conclusion that the constitution has been
violated, and the law set aside for party
purposes. The law is being violated now,
and will continue to be violated so long as
there are suitors holding unsatisfied judgments of the Supreme Court. I rejoice
that these despatches have come. I am
not at all jubilant oecause Sir Charles
Darling is removed. I have no personal
ill-feeling against him. I have never
uttered a single syllable which had any
other object than my desire to see the
constitution observed and the law respected. I do not rejoice that inconvenience
and, perhaps, ruin have fall~n upon His
Excellency and his family; but I do rejoice
at the spirit and tone of these despatches.
Not only. do they betray that they were
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penned by a scholar as well as a gentleman, no good or merit in others, the most
but they betray clearly the settled determi- sinister man I have met with is the honornation of Her Majesty's Government to able member himself. Sir, I was amused
maintain the law throughout Her Majesty's when that honorable member addres8ed
dominions. I rejoice to know that, though you somewhat in this style:-"You, Mr.
we are so many thousands of miles away Speaker, and I have performed certain
from the people we love and the iq,stitutions services in the cause of anti-transportawe admire, yet we are still underneath the tion; but this House had no conceptionlEgis of British law. I rejoice to know I am sure, sir, you had no conceptionthat I am still possessed of my British that at that moment, when we were conbirthright; that though an Attorney- ferring those services upon the colony in
General may temporarily defeat the law, the cause of anti-transportation, you were
yet we have substantial guarantees that acting with a gentleman who was nearly
ultimately the law will be asserted, that a lineal descendant of Archbishop LangHer Majesty's name shall not be dragged ton." How are the mighty fallen. If it
in the dust, and that she shall not be be the fate of the human race to degenedeclared insolvent in her own Gazette. I rate to the stamp of the honorable member
rejOice to know that I am not altogether for East Melbourne, then the degeneracy
at the mercy of an Attorney-General who is hopeless. Stephen Langton was a.man.
cares not for the law or for the constitution, He was a religious man, but there was no
or for anything which, as a British subject, cant in his composition. He was a man
I most highly prize, ifit stands in the way ready to stab, but not to stab men's repuof the gratification of his inordinate vanity tations behind their backs. He was a
man who stood forward in defence of the
and his lust of power.
.
Mr. G. P. SMITH.-Mr. Speaker, I liberties of his country, not to seek to
had hoped that this debate would have subvert those liberties. Sir, I am glad, for
been continued in the spirit in which it the sake of the human race-for the
was commenced. I had hoped to have memory of Stephen Langton himselfbeen able to address myself to this House that there is no other comiexion between
on the question apart from personalities; him and the honorable member than the
but it is unfortunate for the party with name. The honorable member has enwhich the honorable gentleman who last deavored to depreciate the services of the
spoke acts that they should be compelled, Governor with respect to anti-transportafrom lack of oratorical power-or rather tion; but the services which His Excellency
from lack of persons fond of talking-to has rendered in that cause have been acput forward an honorable gentleman who, knowledged by all the colonies-by all the
whilst perpetually disclaiming the levelling journals. It is possible that they have
of imputations against individuals, scarcely been acknowledged in other respects, and
ever utters a sentence in this House with- I very much doubt if they were not at
out imputing, with the utmost recklessness, the time acknowledged by the honorsiuister motives to others. I have no able member himself. frhe honorable
wish to drag personalities into debates in member tells us that Sir Charles Darling
this House; but I have to tell that honor- has done no more than Sir Henry
able member, and· also other honorable Barkly would have done. I am surprised
members, that, when they attempt to deal that the honorable member should have
with public questions in that style, they referred to Sir Henry Barkly. I have a
must expect to be dealt with in a precisely distinct recollection that the party with
similar manner. Sir, I haye heard that with whom he acts aItd is closely identihonorable member address gentlemen sit- fied levelled insults as gross against Sir
ting on these (the ministerial) benches Henry Barkly as the insults now levelled
as if they were no better than thieves against Sir Charles Darling. Was it not
who ought to be prosecuted. Scarcely an a banquet in honor of that honorable
individual connected with the party op- member that an Executive Councillor reposed to him but has been accused by him fused to attend, unless the name of Sir
of sinister motives. We act from sinister Henry Barkly was omitted from the list
motives. The Governor, the Ministry, of toasts; and that being the case, how
the people-all, according to the honorable dare he use the name of Sir Henry Barldy,
member .for East Melbourne, act from and put it in opposition to that of Sir
sinister motives. Taking the most sinister Charles Darling? The honorable member
individual to - be . the man who can see laid particular stress upon a reply which
R
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to understand that, I say that the reply
of His Excellency to the Echuca deputation has a significance which fully warrants the honorable member in prominently alluding to it. Well, sir, looking
at this question in its broad aspect, I can
tell the honorable member, that the parallel between himself and Stephen Langton utterly fails, and for the reason that,
in the course of English constitutional
history, occasions have arisen when it has
" As to the spirit in which the 'small section'
are acting, it may rea.dily be gathered from the
been necessary to make law at the point
expressions in regard to me, as the representative of the sword. If the reference to Steof the Crown, which they utter and welcome with
phen Langton meant anything, it meant
approval at their meetings; from the attempts
that, at Runnymede, the liberties of
which they have made to send into my presence,
in the guise of a deputation, the very men from
the British people were established; and
whose lips, but a few hours before, the most I can conceive that it may become necesoffensi ve of those expressions II ad proceeded;
sary, in the course of events, for this
and from the grossly insulting language
by the employed editor or conductor of their country to establish precedents which
shall be a guide hereafter, though not in
special weekly organ in the public press."
I shall not seek to identify any honorable the same manner, or according to the same
member with any newspaper; but when method of innovation, in which that prethe honorable member fur East Melbourne cedent was established. The honorable
suggests to this House reasons which will member went very broadly into a discusenable us to identify him, then I say that sion of the legal question, and it seems to
he becomes fair game. We have had a me that he floundered about in a way
reference to Langton and Runnymede. which disclosed that he knew very little
We were told that the honorable member about it. We have been told a great deal
for East Melbourne was very emulous of about the necessity of the Governor interthe distinction of his ancient namesake; posing to compel his Ministers to recognise
and very curiously it happened that, just the judgment of the Supreme Court. We
at that moment, I had in my hand a copy have been told that the head and front of
of the Spectator newspaper, in which His Excellency'S offending is that he did
occurs a passage so singularly apposite not interpose when that judgment was
that I am sure the House will permit me given on demurrer on the 14th September,
and compel the Assembly to desist from
to read it. The passage is as follows :"Although we may have suffered some sea the collection of duties. Has the honorable
change by our voyage to the antipodes, there member ever read the arguments in that
are few of us, we are still sanguine to believe, case? Does he know what the essence of
who have divested themselves of the feeling we the question is? Does he know that upon
refer to, Were we not restrained by some such
the settlement of that question depend the
influence, did we not detest the example of
our rulers and refuse to be a law unto ourselves, privileges of this House for all time? The
essence of our contention was, that the
we should, ere this, have summoned Sir Charles
Darling to some Victorian Runnymede, and have Legislative Assembly was not to be subthere exacted from him, by force of numbers, the jected to the courts of law for a determiobservance of those constitutional forms which
he has weakly consented to ignore. But for our mination of its privileges; and that, I
British trust in law, it would have needed only say, is the question which at this moment
some antipodean Hampden or Masaniello to have remains undetermined.
How was the
plunged us into the miseries of civil war."
Governor to interfere at that stage?
Am I to under'stand that the veritable Was he to step in and say, "The
descendant of Archbishop Langton con- Supreme Court of this colony has detemplated insurrection? Am I to under- clared that you cannot do what the
stand that he was only deterred by the House of Commons does-that you canhonorable and learned Attorney-General not impose duties; I will accept this
from boldly summoning Sir Charles Dar- interlocutory judgment of the Supreme
ling, at the gates of Toorak, to come and Court, and you shall not appeal to that
"fight it out?" Am I to understand tribunal which has been appointed for
that the remarks of the honorable mem- reference in such cases." If such an
ber to-night are to be at all identified with interference had been made and tolerated,
the remarks in this periodical? If I am we should be bound to accept the dictum

His Excellency gave to a deputation from
Echuca. I was very much surprised at
that reference, made at a time when I
should have thought his.argument would
have been of much more importance. I
turn to that reply, just for the sake of
ascertaining the reason that the honorable
member should introduce it at that moment, and I find His Excellency stating
this:-
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of the judges, not only in this case, but
also their dictum as to their own privileges-their estimate of their position,
their rank, and their relation to political
officers in this colony. Were the Government to accept that? No! The judges,
who set themselves in opposition to this
House-and I don't say this offensively,
because there will always be hostility
between the courts of law and the Legislature in reference to matters of privilege-the judges, whom we have been
asked to consider as the final judges ·in
this matter, it has been conclusively shown
by reference home, have formed a mistaken estimate of their own powers and
position. Having regard to that, and the
other pleas on the record, are we to be
told that the Governor was to interfere,
to interpose, to practically stay these
actions, and to hand over the money to
the petitioners? There were several other
issues-issues I venture to say, even in
the opinion of the learned counsel retained
for the petitioners, which imperil these
actions to this day. The petitioners have
uncomfortable misgivings that the actions
will not lie against the Crown. Therefore,
if they choose to put themselves into
antagonism with this House, and if a few
individuals object to the levying of duties,
are we to be told that, while these questions remain undecided-questions involving not only the privileges of this House,
but the powers of the Crown-the Governor should interpose? Is that the notion
of constitutional government entertained
bv the honorable member for East Melbourne? The honorable member has told
us that the Governor was not to blame
for the tack. But have not the pa,rty
with whom the honorable member is connected held different views on that subject ? Have they never blamed the
Governor for the tack? Have they never
held that the Governor had the power of
borrowing money which is now put down
as his great offence? I will favor the
honorable member with another extract
from that periodical which I fear he never
sees. The Spectator, of the 14th October,
1865, says"At the beginning of the crisis, he" (the Go
vernor) "had two courses open to him, either of
which he could have taken with a perfect regard
to the interests of the colony and his duty to
the Queen. He had ample time to foresee the
trouble which was likely to arise if his Ministers
carried out their intention to carry the Tariff
through the Upper House in an unlawful
manner."
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We are now told that the Secretary of
State never propounced it to be an uniawful manner. It thus appears that the
honorable member for East Melbourne
and his friends know better than the
Secreta'y of State.
The article from
which I quote thus proceeds:"He had the authority of the Speaker himself
that the course proposed by the Ministry was
irregular, and contrary to the usage of Parliament. He knew, from the resolutions of the
Legislative Council in June last, that the Appropriation Bill, if it came up joined to the Tariff,
would not be suffered to pass. Four months, at
least, the Governor had to make his preparations
for the coming difficulty. The problem, to the
solution of which Mr. Bramwell's aid has been
called in, was one which the Governor knew
would be presented to him from the first. What
provision did he make for it? He might either
have settled the difficulty at once, according to
the usual practice, by discharging his Ministers
and appealing to the country, or he might have
referred the whole question to the decision of
the imperial authorities. There would have
been no inconvenience in taking this latter
course, because, as the Governor himself has
told us, he has powers sufficient, by virtue of
his commission, to carryon the Queen's Government, and to borrow money for the purpose in
any extremity."

I want to know what is the complaint
now against Sir Charles Darling? Is
it for having done that which Mr. Cardwell declares to be illegal? It was not
illegal in the opinion of the free trade
party, when it would have helped the Governor to dismiss his Ministers,; but it was
illegal when it enabled him to keep them.
I wou1d recommend the honorable member in future not to adopt the mole-like
practice of burying himself in the soil
and raking up dirt. I would have him
address himself to questions on their broad
merits, and to understand, if he can, that
men who differ from him are quite as
conscientious as he; that they don't act as
the hirelings of an interef?ted party; that
they act upon convictions; that they come
into this House to act, cost what it will,
on those convictions, and not to advocate
the views of a party -who have no interest
whatever in this constitutional question,
who care nothing about it: whose only care
was that the Tariff should be rejected. I
will not detain the House any further in
dealing with the honorable member, but I
will address myself, as briefly as I can, to
the general question. I quite concur in
what has been said, that the rea1 secret of
this action of the British Government is
to be found in its repugnance to the protective tendencies of this colony. I recognise in Mr. Cardwell the leader of a
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party that is willing and ready to sacrifice
the interests of the empire. to the interests

of trade. I recognise in Mr. Cardwell
a member of that school of politicians
whose day I hope will not be long-that
school of politicians which has fastened
itself, like an incubus, upon liberalism,
and which I hope will soon perish to leave
behinda. broad line of demarcation between
true conservatism and true liberalism. In
Mr. Cardwell's first despatch I find him
saying:" It will be a subject of sincere regret to Her
Majesty's Government if the result of the new
elections shall lead, as you appear to ant.icipate,
to any desire, on the part of your prosperous and
intelligent community, to depart from those
principles of commercial freedom which have
been so universally adopted and so successfully
applied in this country. I trust that the Legislature of Victoria will see that nothing would be
so much caleulated to obstruct the progress of
the colony as the enactment of laws having it
for their object to induce the colonists to desert
more profitable for less profitable branches of
industry."
,

Without going any further, I challenge
the right of the Imperial Government to
address any such despatch to the Governor
of this colony. Mr. Cardwell, in other
despatches, has twice disclaimed any intention to interfere in our domestic policy.
But the despatch I have just quoted, brief
as it is, conveys a secret instruction to the
Governor of this colony to repress as far
as he can ,those interests which are opposed to the interests of the Imperial
Government. I don't know whether Mr.
Card well took his cue from certain letters,
of a very abusive and withal of a very
stupid character, signed" Lorimer" and
" Langton," which appeared in the London
newspapers; but I apprehend that it never
was the desire of the people of this country
to desert" more profitable for less profitable pranches of 'industry." The people
of this' country have never entertained
such a desire, and it is a piece of down~
right aEsumption for Mr. Oardwell to suppose anything of the kind. I am glad to
say that Sir Charles Darling did not take
the cue offered him; that he did not do
what the Oolonial Secretary desired that
he should do; but that afterwards, when
the proper time arrived, he explained the
policy of the country, and defended it from
the imputations which had been made.
Sir Oharles Darling, in his despatch of the
18th September, says:"There is no provision of the new Tariff which
is so highly protective as the present duties are,
but it touches, for the first time, a large and
wealthy class of importers, who deal in the
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merchandise described in the three last items of
the Tariff, and who, moreover, have heretofore
u!;'ed the port of Melhourne as an entrepot for
a lucrative trade with the other Australasia.n
,colonies. This trade, they affirm. will be diminished in value, and attended, in some of its
branches at least, with increased trouble and expense, from the necessity of bonding goods and
exhibiting them in bond to commercial travellers
or agents from the other colonies; and there is
in my mind no doubt that to prevent the imposition of duties on these last-mentioned articles
is really the object for which the political contest is at present carried on under the banner of
what is here called free trade."

The honorable mem ber for East Melbourne read a gre'at many extracts from
the Governor's despatches; but why did
he not read this?
Why did he not
tell us that the' agitation got up by
certain gentlemen, whose agent he wa,8,
was got up from purely selfish motives,
without a single regard for the public
welfare? The object of those gentlemen
was to save their own pockets, and that
object took them into the Supreme Oourt.
I say that in this courageous defence by
the Governor, and his exposure of the real
design of the persons who fomented these
disturbances, we have the seeds of that
conflict which has ended in His Excellency's recall. The party referred to was
the party of the honorable member for
East Melbourne. I cannot forget the
bewailing tone in which the honorable
mem ber said that His Excellency had not
sided with that party. Had His Excellency done that, probably he would not
have been recalled, and probably we should
have had in the honorable member a most
devout believer in patriotism. But the
Governor did not choose to ally himself
to that party. The exigencies of the
situation required His Excellency to take
one of two sides-either to ally himself to
that Chamber which has proved so ob. structive, or to maintain the privileges
of the people's Ohamber. It was impossible for the Governor to abstain
from acting; and, if he acted, he was
bound to espouse one side or the other~
Well, I am quite free to admit that His
Excellency did espouse the cause of public
liberty; and I contend that because he
did not espouse the cause of men who
make all this noise about constitutionalism
-noise, and nothing more than noise,
about matters which they don't understand-and because he did take a consti~
tutional stand, and did maintain the privileges of this House, and the privileges
of the people of this country as repre-
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sented in this House, he is entitled to and I assert it in this House, that one of
our gratitude, and it is the business of the lowest instruments that could be
the House and the country to see that he found in this .city was originally picked
does not suffer disgrace. I now come to up to swear to that information. Perhaps
the points referred to by the honor&ble the honorable member for, East Melmember for Rodney. We discover, in the bourne can throw some light on that
despatches addressed to Mr. Cardwell, transaction,' and perhaps at some future
that His Excellencv sets forth at con- period he will comm~nicate its history to
siderable length the difficulties of his the House, Well, sir, I say that, in estisituation, and the circumstances of a mating the character of Sir Charles Darlcrisis which has no parallel in English ing, the people of this cC?untry will have
history. We are told that he was not to regard to then;J.anner in which he was
look to his constitutional advisers for e~pos~d to those. influences, and will conadvice. Then to whom was he to look? sider his motives and the result of his
Was it to the Colonial Secretary? J have policy.apart froin the errors which might
looked through the whole of these de- have been cODuuitted by him. On this
spatches, and I fail to see a single word of point Sir. Charles )Darling refers to the
instruction or advice; but I see condem- practice of the Imperial Legislature; and
nation arrived at· by inconsistency 'and I should like' to kI1-0W in what position
contradiction-by imagining in one de.;. Mr. Cardwell has placed himself. with
spatch what is denied in another. If regard to the House of CO.mmons by his
this be so, there cannot be much diffi- declaration:: that the collection of' duties
culty in coming to the conclusion that under resolution of the House of Comthe recall of the Governor was deter- mons or the House of A.ssembly is illegal?
mined upon long before the despatch If it be an illegality, it is an illegality
conveying the announcement of his recall which has been 'practised by the House of
was written. In the despatch written Commons for a long time; it is an illegality
by l\fr~ CardweJlon the 26th October he in which' Mr. Cardwell has participate~;
refers to and approves the determination it is ap. illegalitJ. which the Governor and
of His Excellency to take no step which his Ministers are justified in acting upon.
was not "strictly authorised by law.'? I The Gov,erno~ says :am not pere to approve every act of -Sir
"The authority hitherto usual, and accepted.
Charles Darling, or every act'of his Minis- without demur by the Legislature and people of
'ters; but.I am here to say that through- the c'olony for commencing to levy proposed
duties, ,!lnd. under which, without any
out these despatches there is apparent a " customs'
instruction. from *e Governor, their levy has
settled· conviction in the mind of the always been commenced, was given, as I have
Governor, not only that he was doing his stated in Ii. former 'despatch on the 19th January,
best for the interests of the empire, but 1865, by a resolution of the Legislative As,,:
sembly, in these words, viz., that. ' The honorthat he was acting strictly according to able
the Commissioner of Customs be authorised
law. I should like to. see the other side to take such measures as might be necessary for
put forward something like a' tangible the protection: of the new duties proposed,
argument to support the allegation that during. the discussion of the resolutions.' This
resolution was agreed to without division or
he conspired with anybody in the State- objection;
the COJIlmissioner of Customs at the
that he took a corrupt view: of his position. same time stating, in. his place in the House,
I want the evidence of this; but there is that the duties would be collected, sU1)ject to
no evidence. There is nothing but what ultimate adjustment 'in the ev~mt of the Tariff
shows that, right or wrong, legal or illegal, not being granted by Parliament.' "
he acted hone5tly under the belief that he That is· the position assumed by. the Gowas doing right; and this. despite the unpu.- vernor~ by" his Ministers;. and by the
ralleledpClsition in which he was placed- people of' this country. The pe~ple had
the sinister influences which were brought expressed an opinion,. by their representato bear against him-influences which tives in this House-the House which hascommenced in another place, which were the power of 'originating Money' Billsused to trip him up if he could be tripped that certain duties should be levied in- the
up. and which culminated in that dastardly place of certain other duties; and acting
attempt to indite Ministers of the Crown upbU that resolution,. in strict acco:rdance'
in the Supreme Court for conspiring with the privileges of theR'ouse of Comwith "one Oharles Darling." (An honor- mons, those duties were enforced.' N ow, is
able member-" It is not true.") It is it to be said, that because certain individualstr.ue~. I know from my own knowledge,
refused to· submit ~o. what the great rna..
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jority of the importers submitted tobec~use they thought they could get their
dutIes both ways, out of the Customs and
out of the Treasury·-that an interlocutory
judgment on their claims was to settle a
broad constitutional question, and deter- mine for ever the privileges of this House?
Why, this would be a monstrous doctrine
-a doctrine which no honorable member
who really understands and values the
privileges of this House would consent to.
Well, Mr. Cardwell says:-

cause the Audit Acts have rendered more
stringent the regulations for the issue of
money; but I contend that, if it had not
been for the existence of these Audit Acts,
there would have been nothing improper
or unconstitutional in the Governor issuing
his order for money on the vote of this
House. I am quoting now from the Act
4th and 5th William IV., cap. 15., "An
Act to regulate the office of the receipt of
Her Majesty's Exchequer atWestminster."
This Act provides-

" The plea that taxes are levied in this country
on a vote of the House of Commons before they
are imposed by law is manifestly irrelevant;
such taxes are so levied because it is not doubted
that the mil imposing them, as from the date of
the resolutions of the House of Commons on
which the Bill is founded (aud after which only
they are levied), will become law, by the concurrence of the two other branches of the Legislature."
.

"From and after the commencement of this
Act, whenever any sum Qr sums of money shall
have been granted to Her Majesty by any Act
of Parliament or vote of the House of Commons
for any sp~cified branch of the public ~p.rvice,
and ways and means shall likewise have been
granted for satisfying and making good the
same, it shall be lawful for His Majesty, by his
royal order under the royal sign manual, to be
countersigned by the Commissioners of the
Treasury, to authorise and require the said
comptroller to place at the Bank of England, to
the credit of the public accountant to the.Crown
in the respective branch of service, the amount
of the sum so granted or voted at such times
and in such proportions as the said commis~
sioners shall from time to time direct, to be
applied by such officer to such service; and that
such royal order shall contain a reference to the
particular act or vote of Parliament."

I admit the plea was not relevant, because
we cannot find an instance of the House
of Lords deliberately rejecting a Bill of
Supply for the year; and therefore Mr.
Cardwell is right when he says that in
England there is a distinct belief that the
House of Lords will not reject Money
Bills. The House will pardon me referring to a volume (Ferrall's Law of Par- The next clause goes on to say that, upon
liament) presented to the Parliament the strength of these votes of the House
library by the Hon. H. S. Chapman. of Commons, it shall be the dufiy of the
The writer of that book states that in the com ptroUer to transfer money from the
whole course of constitutional history there general account to meet the votes. If
is not a case in which the House of Lords that be the practice of the House of
obstinately refused to grant supplies for Commons-and it is, as far as I know,
the year; but he supposes that such a the practico of the House of Commons at
case might arise, and he asks what should this moment--how is it that Mr. Cardbe done in the event of a dead-lock. well assumes that the Governor has done
This is his remedy:something manifestly illegal in sanction"Is it not clear that the duty of the Lords, in ing the payment of money without the
considering such Bills, is merely to prevent solecisms, or other grammatical inaccuracies creeping vote of the Legislative Council P I am
into them? If they pretend to any more than quite convinced, from the whole tenor of
this, they claim that to which the constitution these despatches, that Mr. Cardwell's redoes not entitle them. The usage of laying plies are not dictated by what the Govermoney bills before the Lords, is a usage of courtesy. It should not be mistaken or abused, and nor has told him. They are not replies
whenever it is, and that the necessities of the to the Governor's despatches, or to the
times require it, it will become a bold and indeGovernor's representations. They are
pendent House of Commons to lay down broadly replies rather to the sinister backdoor
and distinctly the principle of the practice; and
if need be, to assert that latent power possessed representations of individuals in this
by that House,in conjunction with the Sovereign, colony-they are replies, probably, to th?se
of emolling Acts ",ithout the concurrence of the
members of the Wouse of Commons With
Lords, provided the latter will not do or yield to
whom the honorable and learned member
anything."
for Kilmore is so intimately acquainted,
That was the opinion of a constitutional and from whom that honorable and learned
lawyer; but it is not the opinion of the member gets despatches when they are
Attorney-General. There is another point withheld by the Government of this
in connexion with this part of the question country. There is intrinsic evidence to
to which I desire to advert. I am aware show that it is from a source such as this
that it does not apply to this colony, be- that the information upon which Mr. Card-
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well's despatches are based has been obtained. I was rather amused at the very
eager defence made by the honorable and
gallant member for West :Melbourne, last
night, with reference to Mr. Childers.
Why was he so eager to let us know that
Mr. Childers never wrote anything to the
colony about the despatches? I suppose
he knew only what Mr. Childers wrote to
himself, unless' other gentlemen have received letters, and have been very much
disappointed that Mr. Childers has said
nothing about colonial affairs. I accept
the remark that Mr. Childers has an eye
to his own interests-that he takes care of
himself; but it does not necessarily follow,
because he has written no letters about
the affairs of the colony, that no representations were made to him. I can only
say, from my own knowledge, and from a
talk which I have had with a gentleman
representing the party opposite, that if
there have been no representations to Mr.
Childers-no representations of this backstairs character-some persons have stated
that which is manifestly untrue. I know
that the intervention of Mr. Childers was
confidently calculated upon-that it was
sought....:.... and I have yet to learn that
his intervention was not given. I now
wish to refer to that memorable document signed by the Twenty-two. I shall
not follow the example of some honorabl~
members, and animadvert very severely
upon the position of the Twenty-two, because I think it does the colony no credit,
at any time, to reveal the improprieties,
the weaknesses, and the sins of its public
men. I very much regret that it is essential, in dealing with our public men, to
keep back a great deal; to exercise much
discretion, lest we should say things
which, if they do not personally injure
them, may tend materially to degrade the
colony in the estimation of people abroad.
It is said that it is the despatch commenting on this memorial that has occasioned
His Excellency's recall. Now, I put it
confidently to this House, to the people
of this country, and to His Excellency'S
bitterest opponents, where there is, in
that despatch, a statement which is not
strictly ill accordance with truth? I
Bay that, stung as he was by the insults
levelled against him outside, and by the
insults levelled against' him in another
place, the Governor might have said
very much worse of many of those
honorable gentlemen. He might have
said of some of them that which
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would have put them out of the pale
altogether, which would have deprived
them of any consideration as Executive
Councillors, and which would have made
it patent to the whole world that they
were capable of being what he asserts
them to be-namely, conspirators. But,
as I have said, I will not rake up the mire.
I might take the names of the Twenty· two,
and without impropriety ask whether it
was not an impertinence and an insult for
some of them to refer to their pORitit5n as
Executive Councillors? Do we not see
among them insolvents-men who have
run the risk of imprisonment for fraudmen who have been deprived of all consideration by their fellow-citizens? (" No,
no.") I say" Yes." Among those who
signed their names to that memorial,
are men who are destitute of any consideration by the people of this country,
who would not be tolerated as Executive
Councillors, and who attained that position
when they were not known, and by accident. At the same time, I see among
those names the names of gentlemen whom
I sincerelv respect, and whose opinions I
do think Vought to have weight in the
councils of this' country, whether they
differ from me or not; but I say it was a
contemptible and dishonest thing for them
to ally themselves with the men to whom
I have referred. It was a dishonest act
to attempt to impose those signatures
upon the Imperial Government as representing twenty-two respected and respectable gentlemen-gentlemen capable of
again occupying the position of Ministers
of the Crown. I remember a learned
gentleman, formerly a member of
this House (Mr. Duffy), making the
remark that it was a disgrace to be an
Executive Councillor, and a disgrace not
to be one. At one time in the history of
the colony men were literally picked up
from the streets and made Executive
Councillors.
To my knowledge men
were put into the Executive Council
simply because they had the ability to
come down on the first night of a new
Parliament and make an abusive speech
against the Ministers of the day. Is it not
a fact that the .committee that drew up
the address which ousted Mr. O'~banassy
from office, in 1859, consisted of men unknown before in politics, and never known
since, and that many of these men became
Ministers of the Crown. The fact simply
bears me out in what I say, that it was an
act of very grave injustice-an act for
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which I hope those honorable members "last word," addressed to this House and
who did it will feel some compunction- the people of this country, to endeavour
that they should have allied themselves to to refute the propositions so clearly and
persons of this description to procure the logically laid down in the despatch of the
recall of the Governor-that they should Colonial Secretary. Had it not been for
glory with them in being the instruments that circumstance, I should have taken
of doing that which Mr. Cardwell con- no notice of the motion; at least, I should
demns, the reference of the policy of this not have spoken upon it, however much I
colony to the arbitrament of the Imperial might have objected to any insult being
Government. I say it will be an everlast.- offered to the imperial authorities by
endeavouring to pass a vote of thanks to
ing~isgrace to those gentlemen that they
so allied themselves. As for the Governol', a dismissed servant of the Crown, whose
the people of this colony are capable of acquiescence in which, I consider, would
taking care of him. For my part I care amount to a distinct act of insubordina ..
not for the address of the twenty-two tion to his own employers. Such being
Executive Councillors, nor for the threats the case, I propose to consider that minute,
held out on the other side. I believe that apart from all collateral issues, apart from
the country approves the conduct of Sir all the abuse of persons who were said to
Charles Darling, that it honors him in his have used backstairs influence, and all the
person and character, and that it will not defamatory language which has been applied to the twenty-two Executive Coun. ,
allow him to suffer detriment.
Mr. IRELAND.-I had hoped that cillors. Before proceeding, I may here
some other member of the Government, mention that I am happy to have it on
besides the Commissioner of Trade and such unquestionable authority as the honCustoms, would have risen to vindicate orable member for South Bourke (Mr.
the conduct of the Governor from the G. P. Smith), that he is not the indi.
charges which are made against him in vidual who is believed to be the
the despatches of the Secretary of habitual slanderer in the pay of the Age
State for the Colonies, and also that newspaper. He has such a delicate ap·
the Government would not have allowed preciation of a gentleman's feelings, that
one of their supporters to do what, it is impossible that he should slander any
to all appearances, they were afraid to do one.. It i~ satisfactory: to have so high
themselves, namely, to initiate a motion and ImpartIal an authorlty on that point.
such as the one now before the House. I I congratulate him upon having exoner·
could have understood a Government who ,ated himself from any Buch supposition
had brought this unfortunate gentleman as I have referred to. Having made
into a position of ignominy by their own this passing allusion to the honorerrors of judgment having the manliness able member, I shall not condescend
to seek to make some atonement to him in to notice him further, but proceed to disa straightfurward and open manner'; but cuss this minute, which is an attempt, on
little as I expected from the present the part of the Governor, to make a reply
Government, I must admit that I have to his superior officer-the head of his
been disappointed. I wish this motion had department, as I may call him-the Right
hever been brought forward, not from any Hon. the Secretary of State for the Colopersonal antagonism to His Excellency, nies. It is an attempt to answer that
with \IV hom I have not the honor of being gentleman in an off-hand manner, just
personally acquainted, and with whom I when the Governor was about to leave
have' no' official relation whatever, but the colony, and before any despatch can
because 1 wish that he had been permitted arrive to confute his assertions. The
to leave this country without being drag- minute is entitled, "Minute by the Goged through the mire in this unseemly vernor, communicating to Mr. McCulloch
manner~
After the appeal made to and his colleagues a despatch from the
the home authorities against the re- Right Honorable Edward Cardwell, Her
volutionary conduct of the Govern- Majesty's Secretary of State for the Coloment, I consider that it is due to nies, acquainting His Excellency that Her
the Colonial Secretary not to allow a Majesty had, upon that Minister's advice,
motion of this kind to pass unanswered, determined to relieve him of his duties as
especially as it is based on a 'minute, her representative in Victoria." It is my
which purports to be a sort of reply to intention to follow out that minute, and
the right honorable gentleman,. a sort 'of take the allegations in it seriatim. It is not
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my intention to detain the House at ariy
unnecessary length; but, considering the
manner in which an address presented to:
Her Majesty through the Secretary of
State has been received, I think we are
, bound in gratitude and honor to that gentleman to come forward to-night, and
vindicate ·him from the representatioD:s
contained in this document called a
"Millute by the Governor." In the
first place, I will remark that Mr. Cardwell appears to have ch~arly avoided going
into any matter which illvolved a mere
question oflocal government.. Even while
he disapproves of the attem pt to tack the
two Bills together, ;he franldy admits that
uoon such a matter the Governor could
hardly take action. l\1:r. Cardwell confines
himself to the conduct of Governor Darling, in sanctioning the proceedings of his
advisers after the course of conduct pursued by them had been declared to be
illegal, and to his conduct in reference to
the contracting of the loan with the London Chartered Bank. In reference to the
first matter, the Governor alleges that
the Colonial Secretary makes an unfounded
statement in saying tllut the Governor
"did not interfere with aU the weight of
his authority when his Ministers continued
to collect customs duties after the adverse
decision of the Supreme Court." His Ex:cellency. says :~
"The answer to the first allegation is, as my
advisers must be aware, complete and incontrovertible. The duties ceased to be levied some
time in November, and the final judgment of the
Supreme Court was not delivered until the· 8th,
nor recorded until the 13th day of December
following."

N ow, sir, I am in a position, from my own
personal knowledge, to gi ve that stalement
a flat denial; and I say that it is unworthy
of a gentleman who holds the high office
of governor to make such a statement.
On the 2d of September, in my presence,
the judgment of' the Supreme Court was
given upon an argument on demurrer, and
it was then and there determined that the
resolution of the House did not authorise
the levying of duties. There was a question of' fact raised as to whether certain
rights and privileges did not exist, and it
was simply because that question remained
unargued that the whole matter was not
finally disposed of then.
Mr. HIGINBO'rHAM.-That is not
so.
Mr. IRELAND.-I say that it is so.
Any man who says it is not so does not
state what is the fact. (" Oh, oh.")

2.J

Sccond Night' 8 Debate.

227

Honorable members may say" Oh, oh,"
but I say that ou the 2d of September
the merits of the question of the legality
of the levying of the duties were decided,
and it is a mere quibble to say that the
merits of the case were not determined
till the month of December.
AN HONORA:iH,E ME}fBER.-Prove it.
Mr.IRELAND.-The proof is on record. Some honorable members are in
the habit of so often reiterating unfounded statements that at last theyactually almost believe .them to be true Is
there any man' who does .not know that
on the 2nd of September ,it was determined by the Supreme Court· that the
pretensions. set up by this House to levy
taxes on its mere resolutions were illegal?
There can be no doubt about it. No
amount of reiteration can alter the fact.
That being so, it disposes of the first
statement in His Excellency'S minute.
But there is another aspect of the case
with which we have to deal, wholly irrespective of the judgment of the Supreme
Court, namely, that, according to the practice of the Imperial Parliament and the
law of England, it is not competent for
the House to levy duties on its own resolutions. We have had this question discussed ad nauseam. The same absurd
and ridiculous' propositions have been
urged and reiterated over and over
again. In fact, the proposition that
one branch of the Legislature has not the
right to levy duties on its own resolutions is the pons asinor·um, over which a
. colonial Ministry is unable to travel. It
has been explained over and over again,
and is now laid down in ter'ms unmistakable .by the Colonial Secretary. It is not
my intention to enter upon the discussion
of that puerile question, which is conclusively settled by the Colonial Secretary,
with the sanction, no doubt, of the British
Cabinet, advised as they are by the law
officers of the Crown. It would be a
waste of time to cite authorities in favor
of a proposition so incontrovertible.
Although I have no intention of going
minutely into this question, I will just
observe that, according to the practice of
the House of Commons, when a great
fiscal change takes place, it is usual, it is
constitutional, although it is not legal-,
. that is to say, it cannot be justified according to the strict letter of the law-to
levy duties on resolutions of the House
being passed, where there is a reasonable
prospect in the minds of Ministers that
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their financial scheme will receive the
sanction of both Houses, and ultimately
the assent of the Queen. But will any
one tell me that that is a legal course of
proceeding? Why, if an action were
brought by any individual between the
passi~g of the resolution of the House and
the final assent of the Queen legalising
that resolution, to recover the duties which·
had been levied under it, there would be
no defence to the action. It is impossible
that such an action could be defended.
An attempt was made to do so in the
recent actions in the Supreme Court, and
the Government were laughed out of
court. It was painful to see the pitiable
exhibition which counsel made of themsel ves in endeavouring to defend the
illegal acts of the Government. It is
nonsense, it is puerile, to attempt to do
so. Mr. Cardwell states in one paragraph
in his despatch that it is the usual practice in England for a Bill to be introduced
on the same night that the resolutions are
passed. What makes the conduct of the
Minister in levying duties on the resolution of the House constitutional, although
it violates the letter of the law, is clearly
because he has a reasonable assurance
that the financial scheme will receive the
sanction of both branches of the Legislature. Even that would be no answer
to an action at law against him; but it is
his justification, in a constitutional point
of view, for taking the step which he does.
He collects the duties as it were with a
rope round his neck. If he makes a
mistake and fails to get his bill of indemnity, he is liable for all the legal conseq uences. Nothing can be more plain
than the language of Mr. Cardwell, on
the illegality of the course pursued by
the Government, in his despatch of the
22d of January, 1866:"The third charge is, that you allowed
customs duties to be collected without the
sanction of law. I do not consider that it would
be 'a sufficient reply to state that not a single
representation has been made upon the subject
to the Governor, or to the Governor in Council,'
more especially after the proceedings taken in
the Supreme Court of the colony to recover
duties so collected, and the decision of the Court
that such collection was illegal. Nor can I
admit that usage and precedent established for
cases in which there is no conflict between two
branches of a Legislature, justify departure from
law at a time when there is such a conflict, and
when the substantial matter disputed is that
very assent which, under ordinary circumstances, is reasonably anticipated, and afterwards actually obtained."

Now, let us apply the principle here
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laid down to' this case. I have been
contending that even a reasonable belief in the minds of the Ministers that
the resolutions of the House will be
incorporated in an Act of Parliament,
would be no answer to an action for recovering duties levied under them, though
I admit. that, in a constitutional point of
view, it would amount to an excuse. But
let us consider for a moment what are the
real facts of the case in question. In the
month of January, 1865, certain resolutions were introduced, which some portions
of the Ministry say were of a protective,
and another portion say were of a free
trade character. We need not discuss that
question at present. It is sufficient that,
whatever the natur/3 of the Tariff was, it
was an important fiscal change in the
policy of this country. Immediately after
the resolutions were introduced, the levying of the duties was commenced. Was
a Bill introduced on the same day as
the resolutions ? Nothing of the kind.
Nay, even according to the despatches of
Governor Darling, it appears that the
Government became apprised that it was
not likely that the Tariff would meet with
the approval of the Upper House. And
yet they continued to levy the new duties,
without an Act of Parliament, upon the
mere resolutions of this House, for a
period extending (in the first instance,
before the Bill was sent up to the other
House), from the date of the resolutions to the 25th of July. I want to
.know whether that was in accordance
with the theory laid down by Mr. Cardwell in his despatch ? Was not this
a case in which the Government were
bound to presume, and in which they did
actually believe that they were not likely
to carry the Tariff into law? Did not the
Ministry act in defiance of the other
branch of the Legislature rather than in
anticipation of their concurrence, when
they persisted in levying the duties? It
is idle to talk to me about the analogy
between the two cases-the case in which
the Government here have acted, and a
case in which a Minister bona fide and
reasonably believes that he will obtain an
Act of Parliament sanctioning new duties.
The Ministry here continued to levy the
duties with the firm conviction (of which
they gave the most conclusive proof), that
the Tariff would not obtain the sanction of
the other branch of the Legislature.
According to a despatch of the Governor,
rumours went abroad that it was likely
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Legislature? I may here remark that last
night I heard the Commissioner of Customs say that the Bill was not rejected by
the Council, but only" laid aside." The
Chief Secretary, in his speech of the 27th
of July, however, considered, that it was
rejected.
. AN HONORABLE MEMBER.-In one
sense.
Mr. IRELAND-I don't know any
sense in which it could be rejected but in
one sense. Well, what took place after
the rejection of the Bill? On the 27th
of July, the Chief Secretary submitted a
series of resolutions, which bound this
House to adhere to the Bill sent to the
Council, and declared positively that the
House would not give way one inch. I
ask, what reasonable grounds had the
Chief Secretary, after a Bill had been laid
aside or rejected by the Upper House,
to believe that, by binding this House by
these resolutions, in a most unconstitutional manner, to a certain state of things,
the Council would give way? That,
" It soon became an article of belief with the
however, having been done, the Bill was
majority of the Assembly-but based, as I
again sent up to the Council and again
understand, to a very great extent, upon information derived from personal sources-that the it was most unceremoniously rejected.
Legislative Council would exercise the power The Government still persisted in levyconferred upon it by the 56th clause of the ing the duties until November. What
Constitution Act, and reject the Tariff. The subsequently followed? A short time
Ministers, pressed to declare what course they
were prepared to take to avert this result, afterwards the Ministry resigned, or
avowed their intention to support what they 'rather sent in what appears to me to
maintained to be the constitutional right of the have been a sham resignation; and His
Assembly practically to control the taxation of Excellency went through the form of
the country (anti I may here observe that the sending for Mr. Fellows, to request him
import and export duties constitute almost the
whole of the revenue raised by taxes, imposts, to form a new administration; but he
and duties), by combining the Tariff with the refused to require the present Governclauses of appropriation, which have hitherto ment to obtain supplies to meet their
constituted, in Victoria, a separate Bill; and, by existing liabilities, or to grant a dissolusending it in this shape to the Council, indirectly
exercise a strong pressure upon that body to tion of the Assembly in the event of the
induce it to forego its supposed intention. The House declining to vote such supplies.
proceedings of the Council-which body ap- That little farce being over, a so-called
pointed a committee to search for precedents in prorogation took place, and the Bill which
the practice of the Imperial Parliament, and
whose report was adverse to the course proposed had been sent up after the general elecby the Assembly-foreshadowed their determi- tion which ensued upon the rejection of
nation to resist that course; and, accordingly, the second Bill was again sent to the
when the Bill was finally sent up for their conCouncil. That Bill was objected to by
sideration, after having been received and read the Council on three grounds. In the
a first time, it was dealt with in the manner
first place, there was a preamble by which
described in my confidential letters above referred to, by adopting a resolution that the Bill this House presumed to arrogate to itself
be laid aside."
the right of granting supplies; in the
This is the Governor's account of what second place, there was a clause by which
the Ministry really expected at the, hands it was attempted to limit the operation
of the Council. Is there the slightest of the Tariff for a period of three years,
analogy between this case and the case by which time, pro tanto, the ci~il list
in which, in England, a Minister acts granted to Her Majesty in perpetuity
on the resolutions of the House of would be left unprovided for, so far as
Commons in anticipation of getting the the Customs revenue is concerned; and,
concurrence of the other branch of the in the third place, a measure for the

that the change in the financial policy
would not meet with the assent of the
other branch of the Legislature. What
was done then? The Government withheld the Xariff Bill, and ultimately sent it
up on .the 25th of July, tacked to the
Appropriation Bill. Why was it kept
back all that time unless it was in the
expectation that, by tacking it to the
Appropriation Bill, the Upper House
would not incur the responsibility of
stopping the machinery of government?
In was, in fact, an attempt to coerce the
Upper House. It was an undue pressure,
an overstraining of the powers of the
Assembly, for the purpose of coercing the
other House. The duties were collected
in defiance of the Upper House, and the
Tariff Bill was kept back, to tack it to the
Appropriation Bill, in the belief that by
that means the Council would be coerced
into accepting it. It is stated most distinctly in one of the earlier despatches of
Governor Darling. His own history of it
is in these words : -
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abolition of the gold export duty was
contained in the Bill. As I have already
remarkrd, the collection of the duties
on the resolutions of the House ceased
in November, but it was commenced again
when the resolutions were re-introduced
after the general election, and was continued until a few days ago, against a
foreseen and determined resistance on the
part of the Legislative Council, which
ultimately ended in their triumph. (A
laugh.) I say that this has been the result,
and that if the Goverlllilent and their
supporters had not yielded-if they had
not stultified themselves by acting in
direct opposition to their own resolution,
they would have found themselves at the
present day without an Appropriation
Act. I have adverted to this because
there is an attempt made in this minute
to defend the proceedings of the Governor, not so much in the face of the
broad propositions laid down in Mr.
Cardwell's despatch as upon an allegation
that there is some kind of special legislation in this country, which distinguishes
our customs laws from the customs laws
of Great Britain. I refer to the argument put forward by Governor Darling,
in which he makes a statement on this
point, which I think is worth quoting.
He relies upon the Customs Act here as
being peculiarly worded, and he says it
contemplates a course of proceeding Bu.ch
as that which the Government have pursued. In fact, he endeavours to set up
special legislation in this country in regard
to Customs, which distinguishes it from
the legislation of Great Britain. The
Governor, in his minute, says:-
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· of the Engli~h Act, upon which the home
: authorities are as clear and distinct as
language can make tllem-upon which
Mr. Cardwell, acting under the advice of
his law officers, and the consent of the
Cabinet, declares that there is no such
law as the Governor contends for. It is
perfectly true that the 19th section does
contemplate the collection of the duties,
: but it. also contemplates the ultimate
legalising of them by an Act of Parliament.
If that be not the object, then all that the
majority of the House would have to do
would be to bring in a Bill founded upon
the resolutions, and not send the Bill up
to the other branch of the Legislature.
: It is not necessary for me to endeavour
· to fortify any position in regard to constitutional law laid dow~ by Mr. Cardwell. It is not necessary that we should
take upon ourselves to lecture him upon
the practice of the House of Commons;
and if that practice in regard to levying
duties is regulated by a similar Act, identical in language with our own, of course
his authority upon theEnglishAc~ becomes
au authority upon ours. I say that, even jf a
Bill passed this House, that would be no
.answer to an action brought for the recovery of duties collected under the Bill.
It is necessary that the Bill should be
sanctioned by the other branch of the
Legislature, and receive the assent of the
Queen in order to give a complete answer
to such an action. I will call attention to
what occurred in England in 1846, in connexion with the Act for the repeal of the
corn laws.
A lthough the resolutions
upon which the Act was founded were
passed on the 27th of January, 1846, the
reduced duties were not collected until the
, Bill received the royal assent; namely, on
the 26th of June, 1846. In answer to a
question which was asked in the House
of Commons on the 9th of February, Sir
Robert Peel said : -

"Moreover, it is, I firmly believe, contemplated in, and authorised by,. the 19th section of
the Act; for it is abundantly evident, according
to my conception of the meaning of that section,
that the old or 'former' duties cannot be legally
demanded after the date-not of the passage of
the Act, but the date at which the new duties
are thereby made 'chargeable' If, then, the new
"lam anxious to take the first opportunity
duties be not collected by anticipation, or, in
other words. as a 'deposit'-a proceeding evi- of referring to a question which was put to rue
the
other night by the noble lord the member
del.ltljr contemplated by the twenty-first and
twenty-second sections of the Act-there is no for the City of London. The noble lord (Lord
mode by which they can be secured in the event J. Russell), following his colleague (Mr. Patof the Bill.i.ntended to legalise them passing into · tison), asked me whether it was the intention of
law; and as the old. duties iu that case will the Government to remit the duties on foreign
have been illegally charged, and might, I pre- corn immediately after the resolution of this
sume, be recovered by those who paid them, it House should be reported. That question. sir,
follows that, if the new duties are not taken · was put· to me at once by the noble lord, without
as a deposit, the customs revenue for the previous notice; and, under the impression that
the Treasury had dealt with the duties on
period between the introduction of the resolutions and the passing of the Bin .into law corn in the same way as other duties. I answered
will have lapsed, and been lost to the consoli- the noble lord that the Treasury would remit the
duties on foreign corn on the report of the resodated fund."
lution in this House. I gave that answer under
Now, this 19th section is a transcript· the impression, as I have said, that the Treasury
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had dealt with the duties on corn as with other
duties, I find that impres~ion is erroneous.
In every case, when the corn dllties have been
dealt with by Parliament, the reduction of duty
has taken place from the passing of the Act;
and the Treasury has never, in any c~se, on the
report of the resolution, undertaken to remit the
duties. I should be exceedingly unwilling to
assume, on the part of the Treasury, any
authority for which there was not· a precedent,
I should also be exceedingly sorry to assume it
in this case, because I fear that the assumption of
that authority, for the first time, would have a
tendency rather to prejudi~e than promote a
satisfactory settlement of this question. It is
the intention of the Government, therefore, to
adhere to the course which has been uniformly
pursued in all former periods of alteration in the
corn laws, and make the reduction of duty, if the
measure should meet with the sanction of Par··
liament, take effect from the passing of the
Act."

Now, why ~as a measure for the reduction
of the duty on corn regarded as an exceptional case? On the s~me grounds as the
Tariff introduced by this Government
ought to have been regarded as an exceptional case, because it involved a great
.change in the commercial policy of' the
country. A large party, too, was opposed
. to the measure for the repeal of the
corn laws, and the resolutions of the
House were not acted upon until the Bill
embodying them became law; because,
when the resolutions were introduced, the
Government had no reasonable assurance
of carrying their measure through both
Houses. Why was not that course pursued here? The principle in the one case
is precisely a,pplicable to the other.
Mr. MACGREGOR.-This Tariff is
not a corn law.
Mr. IRELAND.-It is not a corn law,
but I hope the honorable member is able
to understand the analogy. In both cases
there was a change in the fiscal policy of
the country. The Ministry here had no
right to suppose that they would obtain
the sanction of the other House to their
scheme; but, on the contrary, they had
every reason to believe that they would
not obtain it. I am surprised that honorable members, professing to support the
present Government, should have dared
to use offensive and insulting language to
a gentleman of Mr. Cardwell's talents and
position-a gentleman who is the employer and master of their master. There
is another important" fact to which I will
allude. On the day on which the Act for
the repeal of the corn laws received the
Royal assent, a Tariff Bill, taking duties
off a .variety of articles, also obtained the
Royal assent, and took effect from a peri9d
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long subsequent to the passing of the
resolutions upon which it was based.
No fiscal change of importance, in fact,
took place in England until the Bill on
which it was founded was passed by both
Houses of Parliament, and received the
assent of Her Majesty. I say, therefore,
that Mr. Cardwell is completely borne
out in that paragraph of his despatch in
which he points distinctly to the position
for which I am now contending. I refer
to the despatch of the 26th of February,
1866, in which he says:., I al~o gather that for some months the full
amount of the higher duties was not levied, and
that for part of that time the Customs Department had ceased to demand any bonds or other
security for the payment of the uncollected
balance. You do llOt suggest, and I cannot
imagine, that for this proceeding there was even
any pretext on which it could 'have been contended to be legal."

In reference to the payment of salaries
without an Appropriation Bill, I wonder
how any rational man can have any
doubt as to the illegality of that course .
The statute law of this colony, apart
altogether from the English common law,
distinctly states that before public moneys
are expended they shall be appropriated
by Act of Parliament. How, then, can
they be legally appropriated by resolutions
of this House? They cannot. That has
been decided here, and it is confirmed
at home. Mr. Gladstone, the author
of the tack of the Paper Duties Bil1,
is a member of . the English Cabinet,
and no doubt was consulted by Mr.
Cardwell; and Mr. Cardwell ought not
to be singled out for abuse and scurrility. He is simply acting as one of
the Cabinet. He has associated with
him men of education, ability, and experience; and I much prefer to take
their interpretation of constitutional law
than anything that may be laid down in
this House and in this country. I will
now proceed to allude to some other statements contained in the Governor's minute.
We have Leard of' the "re-casting" of
these documents. I do not know what
that means-I never heard the word
before, If a man does not quote documents exactly as he gets them I should
call that "re-hashing" them. I will endeavour to prove what is meant by this
"re-casting ;" and I will refer to the Governor's minute under the head of " ]\iisrepresentations of the Colonial Secretary's
statements." The first item to which I
will refer has reference to the loan from
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the London Chartered Bank. The Governor says : "In Mr. Cardwell's despatch, No. 107, it is
described as a proceeding which might be excused and justified by an 'overwhelming emergencyof such a nature as to justify that which
was not justified by the letter of the law.' "
Now, sir, the words" excused and justified " are not the words used in Mr.
Cardwell's despatch. Mr. Cardwell has
been misrepresented in a very important
particular-I do not say intentionally-in
this process of re-casting. Mr. Cardwell
is not so uneducated as to use the meaningless conjunction of" excused" and "justified," seeing that the latter includes the
former. Mr. Cardwell's words are : .. The only excuse for such a proceeding would
have been an overwhelming public emergency
of such a nature as to justify what was not
justified by the strict letter of the law."
The words" excused and justified" do not
appear in the despatch. The Governor,
in quoting the Colonial Secretary, ought
at least to quote him correctly. He seems
to suppose that the words" excused" and
" justified" are convertible terms, which
is not the case, and hence, by using the
two together in this way, he has given a
meaning to the Colonial Secretary's language quite different from what Mr.
Cardwell intended. Mr. Cardwell never
intended to say that an illegal proceeding
could be justified. Again, in referring to
an "overwhelming emergency," The Governor omits the word ,e public," which
is used by Mr. Cardwell before the word
"emergency." What right has he to
tamper with the language of the Secretary of State for the Colonies? Why
does he omit the expression "public" ?
That expression is an all-important one
because it is clear that a trumpery tea-pot
squabble between the Ministry and the
Upper House would not be regarded by
Mr. Cardwell as an " overwhelming public
emergency." The emergency which would
excuse the adoption of proceedings which
are not justified by the strict letter of the
law must be of a public nature-" an
overwhelming public emergency "-and
not simply what the Governor and his
advisers might choose to call so. The
expression used by the Colonial Secretary
is mutilated by the Governor, is calculated to mislead, and is not a truthful
quotation from the despatch. The Governor has attributed language to the
Colonial Secretary which that gentleman
never used, and he has omitted language
which he did use-he has omitted the
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word "public," although he professes to
give the language of the Colonial Secretary within inverted commas. Again,
the Governor's minute says: ........
"In his subsequent despatch, No. 11, ofthis
year, it" (that is, the loan) "is referred to as a
measure' in its nature questionable, but which,
in the opinion of my legal advisers, is within the
letter of the law, which I had found myself
called upon by my responsible Ministers, with
the concurrence of the Legislative Assembly,
to adopt, for the purpose of overcoming an
immediate difficulty.' "
But this is not a correct quotation. What
Mr. Cardwell says is this:"I make every allowance for the position of
the Governor of a colony who finds himself
called upon by his responsible Ministers, with
the concurrence of the Legislative Assembly, to
adopt, for the purpose of overcoming an immediate difficulty, measures in their nature questionable. but which in the opinion of his legal
ndvisers are within the letter of the law."
This is a mere prefatory observation; it
cannot be construed into a statement that
this measure was a questionable one which
the Governor was justified, under the
circumstances, in adopting. In point of
fact, also, his advisers told him nothing of
the kind as to this measure being "within
the letter of the law." In his own description of it, he speaks of it as a "temporary
and provisional arrangement." Sir Charles
Darling proceeds to say that:" Mr. Cardwell further admits that, in adopting
the measure, I was under the belief that it was
in accordance both with the letter and spirit of
the law."
Now Mr. Cardwell says nothing of the
kind; he merely gives Sir Charles Darling
credit for stating to him at first that he
was resolved to act according to the
principles of the law, and for having lost
no time in reporting his deviation from a
legal course. A new gloss is put on the
paragraph, and this in a quotation from a
State document, a quotation made by the
representative of the Queen. Mr. Cardwell never gave the Governor credit for
not acting in a partizan spirit.
Mr. G. V. SMITH.-Perhaps the honOI'able member has overlooked this
paragraph in Mr. Cardwell's despatch:"In your despatch of August, No. 118, you
expressed your determination to act upon this
principle, which determination I approved. I
also recognise that so soon as you had taken the
measures to which I so decidedly object, you
lost no time in reporting them to me, and
expressed your opinion that they were in accordance both with the letter and with the spirit of
the law."
Mr. IRELAND.-Governor Darling
says of that passage, that Mr. Cardwell
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admits he was under the belief that he fit to receive the institutions conferred
was acting in accordance with the letter upon it, or that, if not, there must be an
and the spirit of the law. Now, I say end to those institutions. If this colony is
that Mr. Cardwell admits no such thing. not sufficiently advanced to receive repreIn point of fact, the Governor contends sentative institutions, then it is a happy
that Mr. Cardwell gave a tacit sa.nction to thin!}' that there is a mother country which
his acts, and he follows up this by adding, can take the constitution out of our hands.
"It is now said it wa.s evidently my duty to Has not the result proved the error of athave withheld my personal co-operation," tempting to attain any object by a viola&c., implying that it was before said that tion of the law.? Has not everything
it was very doubtful whether he ought to been abandoned by the Legislative Ashave done so or not. I have now adverted . sembly in this struggle? I asserted this
to what I may call the misrepresentations before, and I can now prove, by the docll·
of the Secretary of State's despa.tches. In ments on the table, that every principle on.
one other passage, however, there appears account of which the Government tendered
to be a misunderstanding, and that is, the their resignations has been abandoned in
statement that the Tariff Bill, containing detail. The points in dispute were the
the retrospective clause, was based on the preamble of the Supply Bill, the inclusion
original resolutions passed by this House.
of the gold duty, and the limitation clause.
Mr. VERDON.-So it was.
With regard to the preamble, Mr. McCul
Mr;IRELAND.-Well, if the honorable loeh states, in his Minu~e, thai; "there can
member can show me anything about the be nothing offensive in a mere statement of
retrospective clause in the resolutions I will . facts," and he continues thus;withdraw my statement in humiliation. I
"It cannot be supposed that the Council has
have no desire to make an attack on the been ignorant for so long a time of the practice
Government on this occasion. I wish only of the Assembly, and in the absence of any
to vindicate the action of the Secretary of objection heretofore, it may be fairly presumed
that the Council assented to it. But it is now,
State in responding to the memorial for
the first time. said that the Standing Orders
signed by myself and other members of are ultra vires; that they 'imply a greater dis··
the Executive Council, and in thus show- ability on the part of the Council in dealing
ing that the very humblest of Her Majesty's with Supply Bills than that imposed on them by
56th section of the Constitution Act.'
subjects has a right to claim redress fi·om the"It
is submitted that the provision of the
the Crown. Upon. the question of emer- Constitution Act. which requires that the progency which has been alluded to, I would ceedings of the Parliament should conform with
like to know what emergency could have the practice of the House of Commons until
Standing Orders should be made, indicates the
justified the proceedings which were taken intention
of the Legislature that the Engiish
here. The Petition of l,{ights clearly de- practice might be permanently adopted. Morefines what a public emergency is, namely, over, the framers of the Standing Orders were
a case in which the laws are insufficient the principal authors of the Constitution Act;
and to show c~nclusively that the Council confor the purpose for which they are in- curred
with the Assembly in the adoption of the
tended, and must, of necessity, give way. practice of the House of Commons, it is sufficient
With this definition Mr. Cardwell agrees. to say that the provision for returning the
But has such a case arisen here? Sir Appropriation Bill to the custody of the Speaker
which the peculiar authority of the
Charles Darling states, in his minute, that -by
Assembly. in relation to Supply. is most signifi
the course he took was necessary to pre· cantly asserted-actually originated with the
vent a rebellion by force of arms. But Legislative Coundl.
" The objection urged by the Council against
whoever heard of that danger before? Is
an ~astern Market rebellion, which could the preamble amounts simply to this, that the
validity of the Standing Orders Qf the Assembly
be put out by a jet of Yan Yean, a jus- is a!';sailed, and instead of passively resisting
tification for the committal of every act of aggression, the Council now seek to force the
illegality which could be devised? No Assem1)ly to change the practice it has obdoubt the honorable and gallant member served for years, and to abandon the right it has
uniformly exercised of granting supplies:'
who was at the head of the Volunteer
force could have secured. the colony from Yet, after binding the House not to abandon
any danger on that score. But what the preamble, after having refused to take
nonsense all this is. Constitutions were the word "grant" out, as I proposed, the
made, not to give way to political emer- phrase is quietly abandoned.
gencies, but to control them. They were
Mr. VERDON.-But what is inserted
made to be carried into effect rigorously, instead?
on the supposition that the community is
Mr. IRELAND.-Certainly not equi.
VOL. II.-S
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valent words. The change is sufficient to
amount to an abandonment of the claims
made on behalf of this House in matters of
supply. Then, wi,th regard to the gold
export duty, the Assembly would not
argue the case, but declared that the duty
was a tax, and that its introduction into
the Bill did not establish the precedent
1he Council objected to. Then as to the
limitation clause, the Chief Secretary
declared that the Council's objection, if it
meant anything, meant that the Assembiy
could not be trusted to make provision for
the State.. And yet this point, too, was
abandoned. The country has been kept
in a state of turmoil for months, and what
have we got? A tariff, which honorable
gentlemen know not how to describe.
One calls it free trade, another protection, and the only point. on which they
agree is that it is "fiscal reform." If
the Attorney-General, who declared once
that he would not remain in a Ministry
which encouraged protection, temporises
in this way, conceding everything and
abandoning everything, he is very likely
to realise his intention of remaining in
office until 1868. Everything the Assembly has got might have been obtained by
simply pursuing the course suggested by
Mr. Cardwell. And had the Governor
remained neutral, had he not exhibited a
vacillating dispo~ition-had he adhered to
his first intention of abiding by the lawhe would not have been here to-day a
forlorn object of compassion. The Go-'
vernment which bas misled him seem
determined to complete bis ruin. I am
not here, however, to bandy coarse vulgarisms with the gentleman who indulged in
abuse of the twenty-two persons by whom
the petition from the Executive Council
was signed. That document was not
signed on any concerted principle. Mr.
Francis hinted that there was an intention
and de~ire to take office on the part of the
memorialists; but I, for one, never heard
of it. I signed the document as an individual, and I do not know whether it was
sent home surreptitiously or not. The
question reaUyis, whether the allegations of
the memorial can be answered or not? and
• I say that there is not a single one which
has not been verified by Governor Darling
himself As to the charges brought against
the Executive Council, and particularly
against the three barristers who gave
opinions in their professional capacity, and
who are charged with vindictiveness, and
a base desire to make business for them-
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selves-I will not go into such matters,
. except to tell the Governor that he
altogether mistakes the nature of the profession he vilifies. It is an honorable profession, in which men enter to exercise a
fair and legitimate rivalry, and in which no
unfair arts are admitted. It is a profession the rules of which preclude anything
low or unworthy; and when the Governor
wantonly, recklessly, and virulently maligns that profession, I only refrain from
retorting because at present he holds Her
Majesty's commission. His Excellency
has put forward testimonials which may
be very useful at the Colonial Office, where
men often receive promotion by favor a.nd
not merit; but I do not see what they have
to do with the present question. One of
them, I notice, is signed by the notorious
G. W. Gordon, the Jamaica insurrectionist.
His Excellency is continually contradicting
himself in these despatches. He declares, in
one, that he can never receive the Executive Councillors who signed the address,
except with doubt and suspicion; and yet,
in his minute, he says:"I solemnly declare for myself that I have
never entertained any feeling towards the gentlemen referred to (although I still view with
indignation their unfair proceeding towards me
in relation to the petition to Her Majesty)
which would or could have prevented me from
receiving them as my political advisers; and I
very much mistake the temper which for the
most part animates coronial gentlemen who
engage in public affairs, if I may not safely
assert that, with the termination of a political
struggle, the personal antagonism which it may
have engendered usually passes away,"
Having denounced us one day as conspirators, as men guilty of treachery, whom
he must always regard with doubt and
distrust, he is ready to shake hands with
us, on the morrow. I do not think that
his denunciation is worth much; and
perhaps it is to his credit t.hat he expresses
himself as he does in his last minute. I
make every allowance for the Governor.
He has evidently written under great agitation nnd excitement; and I perceive,
also, that he states that he is obliged to act
upon his own responsibility-that he can
attach no weight to the opinions of his
legal advisers .
Mr. VEliDON.-Why?
Mr. IRELAND.-Because they had
been overruled in previous despatches. I
confess that I am sorry, not only for the
profession, but also personally for the
Attorney-General, that he should stand an
insult of that description. Instead of
declining to remain for one hour under
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such censure, the honorable gentleman
quietly rests under it.
Sir Charles
Darling is left to hobble along as best he
can, and I must say that I miss the Roman
haud of his first despatches in his la.tter ;
he fails sometimes to make himself intelligible. In the concluding paragraph of his
minute, he says : " It gratifies me thus to place on record-on a
spot which, then a wilderness, was within the
territory of the neighboring colony where,
nearly forty years since, I commenced my
course of public service-some proof that I was
not altogether unworthy of the honor which the
late Duke of Newcastle conferred on me when
he confided to me the duty and responsibility of
representing our gracious Queen in this great
community of Her Majesty's loyal and faithful
subjects"

In conclusion, I have endp,avored to perform my ta.sk of answering the Governor's
minute, and of correcting his misquotations from the Secretary of State's despatches. I have endeavored to show that
every step taken by the Government has
been declared. to be illegal, and has been
retracted, and that a nondescript Tariff
has been all the gain of the long struggle.
I now ask what the intentions of the
Government are in regard to the motion
before us ?-whether it is proposed to
present the Governor with a complimentary address, or whether it is intended
to accompany the address with a substantial acknowledgment? If the latter is
the case, either directly or indirectly,
then a more cruel act could not be
done to any man in the Governor's
position. Sir Charles Darling has relied
implicity on the advice of his Ministers,
and, in consequence of that, he finds himself
now, at the close of eighteen years' service,
in the position of a dismissed public
servant.
And how do his Ministers
wind up? They propose, through one of
their supporters, such redress as will cause
the Governor to appear insubordinate to
the British Government; as will appear
to send him home in rebellion, and as will
rob him of that pension which it is still in
Mr. Cardwell's discretion to grant him.
Do Ministers desire to drag him still
further through the mire? I appeal to
every man influenced by a spark of humanity and without an over-ruling political
bias, to oppose this motion and save this
man from committing an act when he is
but a Governor by courtesy, which will
injure him still more. Let him go injured
as he is, let us discountenance a proceeding
which may terminate in his ultimate ruin.
M-R. HIGINBOTHAM.-We are ins 2
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vited by this motion to join in voting an
address to the Governor of this colony
when leaving our shores under ~ircum
stances notonly unusual, butunprecedented,
fOI' I believe I am correct in saying, that
this is the first occasion on which a
Governor holding Her Majesty's commission in a colony possessing responsible
Government has been recalled from office
during his period of service. It is not my
intention to offer any reply to the remarks
of the honorable members who have
preceded me, upon the conduct and acts of
the Government during the last fifteen
months, either with rega.rd to the verbal
criticism of the honorable member who h3.9
resumed his seat, or the more elaborate
comments of the honorable member for
East Melbourne. I do not complain of
those remarks.
They are n·aturally
awakened by the consideration of the
despatches before us.
I am sensibly
reminded, that the acts of the Government
and the advice of the legal advisers, are
subjects intimately connected with the
question at present under the consideration
of the House, and I do not complain of
honorable members departing from the strict
terms of the resolution, to indulge in oft
repeated _criticisms on the conduct of the
Government. On the contrary, I was glad
to hear some honorable members, and
especially the honorable and learned
member who immediately preceded me,
address themselves to the conduct of the
Government, for I felt that if by diverting
those comments from the Governor to the
Government, I could induce the honorable and learned member to abstain from
addressing a wounded and ruined man
. in terms of coarse jest, of cruel
insult, and malignant triumph, I would
gladly bear in silence any commentary,
however adverse. Let honorable members
address themselves to the Government.
In nos converlite tela.
For this night, but this night only, we will
not reply. Un no other occasion have we
refrained from meeting you in fair debate,
on no other occasion have we shrunk from
encountering your attacks. For the last
fifteen months we have engaged in a
conflict, opposed by men whose every
other blow has been a foul one. We
have tlever flinched from that contest,
and I feel that at present we may cheerfully bear in silence any remarks the
honorable and learned member has it
in his power to make, pro v ided that by
drawing them on ourselves, we can shield.
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if possible the character and name of the '
Governor, who is leaving this colony. I
confess that there is another reason which
leads ine to abstain from entering into a
defence of the conduct of the Government.
I am bound to say that I decline to enter
into a justification of any of my acts, or
of any advice I have tendered His Excellency the Governm', in consequence of
any criticism which the Secretary of State
may have been pleased to make. I am not
responsible to the Secretary of State. It
is in that gentleman's power to recall the
Governor; it is not in his power to
censure the Government. I deny his
authority to criticise my acts. I assert
that, as a person holding a high but still
a lay office, he is not a competent authority
to question my law. I say it with all
deference for the Secretary of State, and
with the more confidence, because I do not
shrink from admitting my liability to competent critics in this colony. I say to
them, "You are our natural and legitimate
'critics; we have never shrunk from
meeting you." We have eminent barristers
in the colony; I never denied their right
to criticise, and I never was afraid to meet
their criticism; but I totally deny the
right of the Secretary of State to pronounce, in terms of authority, by virtue of
his office, on the legality or illegality of
the advice which the advisers of a responsible Government tender to the Governor.
So much for the comments of honorable members on the acts of the Government. I now desire to address myself,
shortly, to the real question before us
-the duty of this House on the occasion of' Sir Charles Darling leaving the
shores of Victoria. I have listened for
any possible reason for withholding from
Sir Charles Darling the usual testimony,
the usual mark of courtesy which colonial
Legislatures pay to retiring governors. I
have not heard any reasons. I have heard
many comments on these despatches, and
I must say that, after making every
allowance for the excited party feelings of
gentlemen who have been in opposition
to the Governor and to this Government, I am unable to understand how
even they can say, that Sir Charles
Darling does not leave this colony a
deeply injured man. There is no person,
with either a generous heart or a mind
acquainted with the first principles of constitutional government, who will say that
Sir Charles Darling is not now being
-l>unished, his prospects ruined, his charac-
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ter, his long-sustained character dama.ged,
and, it may be, his fortunes destroyed, for
the acts of others. I challenge honorable
members to meet that view of the question.
It has not yet been touched upon. For
the purpose of this part of my argument,
I will admit that aU the ucts of the Government, all the advice we have tendered
to him, hale been illegal and unconstitutional. Charge U:=!, if you please, not
only with faults, but crimes. Why should
he be the sufferer? What has he done to
deserve at your hands, and at your instigation, the treatment he is now receiving.
On what principle, I will not say of constitutional government, but of common
equity, can you seek to make a man, who
you yourselves declare fills the post of a.
responsible Governor, responsible for the
acts of his advisers? How can you seek
to punish him for the acts and the advice
of others? Can that question be answered?
I have listened with attention to hear
whether honorable members would even
approach this side of the subject. They
themselves admit that a Governor, in a
colony like this, holds a similar position to
that occupied by the Queen in Englandthat the Governor, like the Queen, cannot be
visited with personal consequences. ("'No.")
Well, sir, I thought honorable members
entertained that belief. Certainly I have
heard honorable members on the other
side (including the honorable and learned
mem ber who last addressed the House)
advance views on this particular subject
very far in advance of those I have been
able to assent· to. The honorable and
learned member for Kilmore spoke on a
former oc~asion in reference to the position
and liability of the Governor of this
colony, and" he made partial quotations
from Merivale and other English authori.
ties with the view of showing that the
Goyernor of a colony like this occupied
no other than a merely irresponsible
position-that his dual character of agent
of the Imperial Government and responsible Governor was a character that could
not be recognised by the Parliament of
this country. I have heard that argument advanced not only by the honorable
and learned member, but also by the head
of the Government with which he was
connected. But this was at a time when
circumstances were different to what they
are at present. At that time those
honorable gentlemen were. Ministers of
the Crown, and in,hostility to the Governor;
and part of their P?licy was to endeavour

Governor's Recall.

[MAY 2.]

to show that the Governor was absolutely
subject, in all thingtl, to be bound by the
advice of his responsible Ministers for
the time being. I have never been able
to accept that doctrine. I have always
recognised the double position of Governor
in this colony. I have recognised his
position as subject to be bound at once
by the written instructions he receives
from the Secretary of State in connection with imperial interests, and
at the same time by his duty to the Parliament and people of this country as
a responsible Governor. I have always
believed the Governor of this colony to be
under an obligation to obey first of all
his written instructions, provided-·and
this is matter for the consideration of the
Parliament and the people of this country
-that those written instructions do not
interfere with the public liberties of the
people; and in the absence of written instructions he is bound, only in reference
to internal affairs, by. the advice he receives from his Ministers. N ow, it is not
pretended that the written instructions
Sir Charles Darling received were departed from. The acts complained of by
the Sec.retary of State are acts not covered
by his instructions.
The substantial
ground of complaint against Sir Charles
Darling is, not that he knowingly violated
. the law, but that he did not anticipate the
views of the Secretary of State in reference
to the law. (" No, no.") I am aware
that the Secretary of State has founded
Sir Charles Darling's recall on a sentenceit may be an impolitic sentence-in one of
the despatches relati ve to the petition of the
Executive Councillors. I think I am not
expressing an unfair view when I say that
that sentence has been made the occasion, and that it 'was not the cause, of Sir
Charles Darling's recall. I recollect that,
before that sentence reached the eyes of
Mr. Cardwell, it was publicly stated in this
colony that reliable information had been
received that Sir Charles Darling's recall
had then been determined upon. I hea,rd
the honorable and gallant member for
West Melbourne declare last night,
by way of exculpating a subordinate
member of the Government to which
Mr. Cardwell belongs, that that gentleman, although supposed to have
been one who influenced Sir Charles
Darling's recall, had not, in fact, exercised
any influence in that direction; but the
honorable and gallant member did not go
'on· to s~y, ~s I expected he wouldf tha,t
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that gentleman, who enjoys a pension from
this colony, had not been the channel of
information respecting the intentions of
Mr. Cardwell, in reference to Sir Charles
Darling'S recall. Now, if I am not misinformed, the statement publicly made in
this city of the intention to recall Sir
Charles Darling, was made on the authority
of that gentleman, and I say, if' there
be any foundation in the report, published
in a journal which claims credence for not
publishing statements without foundation,
it is not the fact that Sir Charles Darling
has been recalled in consequence of a
sentence which, at the time the report was
published, had not reached the eye-s of' Mr.
Card well. I am bound, therefore, to assume that the real cause of Sir Charles
Darling's recall is to be found ill the
series of acts which are made the subject
of complaint in Mr. Cardwell's despatches
-that Sir Charles Darling is recalled
really because he assented to acts of' his
Ministers which Mr. Cardwell declares'.
to be illegal. Well, sir, I accept that
view; and I again ask upon what principle of just-ice can honorable members
defend the treatment which Sir Charles
Darling has received, inasmuch as
those acts, which are made the ground
of his recall, are acts for which he is no
more responsible than the honerable and
gallant member for "Vest l\1:elbourne himself. Nay, more, they are acts which,
according to the usage and practice of
government in this colony, there was no
necessity for Sir Charles Darling to be
made acquainted with before they were
done; with many of which he was, in fact,
not made acquainted. and for none of
which, except one, I believe, was his
authority, consent, or permission asked.
If that be so, what is the position of those
persons in this country who have devoted
their energies to effect the recall of Sir
The honorable and
Charles Darling?
gaHant member for West Melbourne endeavoured last night, I thought, to excuse
the memorial of the Executive Councillors, to which he had been a party. He
said that the avowed object of that memorial was not to effect Sir Charles Darling's
. recall. 1 was glad to observe that the
honorable and gallant member seemed to
feel a touch of shame for the act to which
he had been a party; but I failed to find
in the remarks of the honorable and gallant member any explanation of tbtl fact
that the memorial had been sent home at
all. With what purpose was it sent,
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except to procure the rerall of Sir Charles
Darling? What other object bad it?
What other object could it have?
An HON. MEMBER.-To have the law
maintained.
Mr. HI G INBOTHAM.-But the law,
according to the honorable member's
views of law, can only be maintained in
this case by the recalt of the Governor;
and the only way to effect that object was
to petition for the recall of Sir Charles
Darling. The honorable member appears
to differ from the honorable and gallant
member for West Melbourne, and though
no party to the memorial, appears to
assent to the proposition that the necessary effect, if not the object of that memorial, was to procure the recall of Sir
Charles Darling. But is my recollection
deceived when I say that, in another place,
when a similar memorial was under consideration, the object-to effect the recall of Sir Charles Darling-was openly
avowed ? Well, sir, the object has been
successful. Sir Charles Darli~g is recalled. Mr. Cardwell has made himself a
party tothe designs of those persons in this
country who wished his recall; and now
we ~re asked to express an opinion upon
the subject. I think we are entitled to
express an opinion. I think, whatever
may be the dependence of a colonial Governor upon the Colonial· Office in England, those over whom he presides have at
least a right to be permitted to express their opinion of his conduct. In
some respects a Governor is intimately
connected with the people of the colony
over which he presides. They are charged
with the expense of providing the Governor's salary.
They are deeply in.;.
terested in the character of the Governor
-more deeply, I am inclined to think,
than is commonly known, for upon the
personal character of the Governor, particularly in a colony like this, the public
interests vitally depend. We are called
upon, I say, to express an opinion. It was
suggested by the honorable and gallant
member for West :l\lelbourne that this
motion of the honorable member for East
. Bourke had a further object, which does
not appear on the face of it-that not
merely would it be proposed to this House,
to pass a vote of confidence and of thanks
to Sir Charles Darling, but that probably
the House would also be invited, by the
report of the committee, to compensate
Sir Charles Darling for the heavy pec~
niary loss which, in addition to his injured
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reputation, he will have to endure in
conseq uence of his recall. I hope, sir,
that the suggestion of the honorable and
gallant member is well founded. I hope
the honorable member for East Bourke is
prepared to assume the responsibility of
suggesting to the committee, and that the
committee will not shrink from recommending to this House, the adoption of
that course. I believe, sir, it will be a
course that win speak in significant
tones, not only to the people of this
country, but also to those persons at home
who take an interest in our affairs. I
think we have a right, and that it is our
interest, to place side by side with the
unjust condemnation of Mr. Cardwell, the
expressed opinion of the people-an
opinion which once expressed by us I take
leave to say may, if anybody has the power
to represent the voice of the people of this
country, be taken to express the views of
this community-and, in addition to that,
I think we should do ourselves honour,
and we should only be doing justice to Sir
Charles Darling, we should be only giving
a proof to the whole world that we were
determined to be not merely generous, but
just, if we say, "Sir Charles Darling shall
not leave these shores ruined in fortune
or in reputation, so far as it is in the
power of the people of this colony to prevent it." I am sorry at this late hour to
occupy the attention of honorable members, but I must be permitted to ask the
indulgence of the Housefor a few minutes
longer. There is one aspect of the case
which I cannot overlook, which I confess pre-occupies my mind, even to a
greater extent than the personal aspect
of the case. I feel deeply the injury
done to Sir Charles Darling; I should be
sorry to be behind any honorable members
in expressing, as distinctly as I can, my
personal sympathy with that gentleman in
his present position; but I believe that
the question disclosed. by these despatches
has an interest more permanent and deep
than even the personal question connected
with Sir Charles Darling. I think, Sir,
and I would say it in a word-I think
these despatches threaten danger to the
public liberties of this people. (Dissent
from the Opposition.) Will honorable
members allow me to ask them whether
they are prepared to accept the doctrine
that, on all questions relating to the
internal affairs of this colony, the Secretary of State is to be permitted to
pass an opinion upon the legality or ilie-
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receives his communications on this subject,
I have no doubt, from reliable sources at
SEVERA.L HON. 1\iEMBE·Rs.-Certainly. home; and when we take this information
Mr. HIGINBOTHAM.-I asked the in connexion with the opinions of the
question from some curiosity, and I am Secretary of State, as expressed in these
glad to have the answer of honorable despatche~, I say it is time for the people of
members. I think the views of honor- this colony to consider under what form
able members opposite, as expressed by of government they are living. I should
that answer, differ altogether from the not fear either a parliamentary inquiry or
views which most persons in this colony the hostile views of a Secretary of State,
entertain of their position as a people if we were a united people among ourliving under a system of responsible go- selves. I should view with utter unconvernment. I find that Mr. Cardwell cern the illiberal or harsh views of a
instructs the Governor of this colony as Secretary of State, provided that we ourto the illegality of acts of the Govern- selves fully understood and duly valued the
ment-acts relating purely to domestic principles of responsible government. If
and internal affairs, not in any way in- we were a united people, bound to the
volving imperial polir.y, not in any way soil and to the constitution of' this counconnected with English interests. On try, by a lengthened enjoyment of both,
affairs purely domestic and internal, Mr. I should not care what opinion the Secre·
Cardwell instructs the Governor-that is tary of State held. But, unfortunately,
the expression-that the acts of the Go- that is not the case. Unfortunately we
V8rnment are illegal; he begs the Governor are a divided people, with hostile interests
not to per!l1it a continuance of those acts; against one another. There is in this
and. he states what a future Governor country a large class-large, not, indeed,
should do if an occasion arose in which it in the numbers of those who belong
would be "clear to hisju.dgment "-1 ask to it, but large in varied influence
honorable members opposite to mark the and in great power-which, I believe,
words-" clear to his judgment," apart is now hostile to the continuance of
from all advice, free from all control, responsible government in this colony.
responsible to no authority,' "that the '1'he general mass of the people-the
advice of his Ministers for the time being mass that never take a prominent part in
would involve a violation of the law." politics, that are not heard of in public
Do I rightly interpret the views of honor- life, that cannot easily be designated by
able members on the other side if I sup- any special name, except it be one of those
pose that, in their opinion, it is the duty opprobrious terms which vile persons
of the Governor, in all cases, to form a sometimes attach to them-terms which
personal opinion of the legality of the only recoil in shame and dishonor upon
advice presented to him? The previous those who use them-this general body
answer implies that it is the opinion of the people are, I believe, perfectly
of honorable members. But that is not satisfied with the system of governmy opmIOn. I do not believe that ment under which we live. I believe
it is consistent with the bare existence more. I believe, and I say it without
of responsible government; and I con- flattery, that there is not a community on
fess I look, under present circumstances, the face of the globe that may be more
with very serious alarm upon the ex- safely entrusted with constitutionalliber..
pression of the opinion of the Secretary of ties than this community; not one that
State in this direction. We were told will more wisely use, or is less likely to
last night, by the honorable and gallant abuse, that gift of perfectly equal political
member for 'Vest Melbourne, who as well as civil rights which it was the infurnishes us with information, not derived tention and design, although it has not
from any public sources-for I believe the yet been the effect, of our constitutional
information has not been communicated to 'system to confer upon every member of the
the public journals-that the Imperial community. But, sir, we have amongst us
Parliament is about to undertake an in- discontented classes, we have thwarted investigation of our affairs, and to inquire terests, we have disappointed politicians,
into the condition of responsible govern- and we have dissatisfied officials; and the
ment in this colony. When, sir, we are discontent and di8satisfaction of all these
informed of this, upon the private authority classes and individuals has recently taken
of the honorable and gallant member, who the form of disloyalty and disaffection to
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our form of government-disloyalty, not,
indeed, to the throne or to the Queenthere is plenty of lip loyalty to the throne
-but disloyalty to that of which the
throne and Her Majesty are the symbols
and signs-disloyalty to the authority of
fundamental law and to the principles of' our
free constitution. Do honorable members
opposite question that statement? Am I
wrong?
Mr. LEVEY.-Yes.
Mr. HIGINBOTHAM.-If I am
wrong ~ shall be very glad to be corrected.
I certainly do not desire to utter a
slander on an.v class of my countrymen.
Mr. LEVEY.-We say you are violating
that co:o.stitution.
Mr. HIGINBOTHAM. - I contend
that the honorable member, and those
who entertain the same opinion, have
adopted a course which shows they are
not only indifferent, but hostile to the
continuance of our free government. If
my opinion be well founded, the honorable member is bound to give me an
explanation of the fact that for the last
twelvemonths no party has been satisfied
to fight out its battle on our own soilthat every discontented class has resorted
to an apIJeal to England, and has endeavored to secure, by English interference,
the object which might be legitimately
sought for by colonial action. I ask honorable members to explain on what
grounds, and for what reason, the traders
of this city got up a petition to Her
Majesty against the Governor and his
Government? How are we to explain the
fact that a legislative body has followed
the same course ?-that twenty-two gentlemen occupying the highest position in
this country, and likely at any time to
be called upon to take part in the affairs
of government, can be found so far forgetful of their duties to responsible government here as to seek to create an
~ppellate jurisdiction in the mother country ( If honorable members will explain
these facts to me, I shall be prepared to
reconsider my opinion. And (addressing
the Opposition) how can you explain
this additional fact, that for many months
past the press of this country-the press
which exercises a great influence over
human intelligence, and a far greater, and
even an awful influence over the larger
mass of hum an ignorance-has teemed with.
articles and letters which, under the guise
of political speculation, have been nothing
else but sedition and disaffection. I ob-
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serye that every writer who has just sufficient capacity to misunderstand De Toqneville, and to misquote Mill or Hare, pours
forth speculations, in newspaper articles
and letters, which r cannot distinguish
from rank sedition; which manifest a persistent hatred of free government, and an
anxious desire to establish an ineq uality of
political rights. If this be so, I say it is
a subject for grave reflection to find a
Secretary of' State willing to lend himself
to aid and to abet this class of opinion in
the country. It is a subject not merely
of regret but alarm,. because, I frankly
admit, the party in whose interests this is
done is a most powerful party-a party
which has all the power that wealth can
confer. I am speaking of the party
which consists of every discontented class,
interest, and official. I am speaking of
the class wbich includes the Melbourne
merchants. I believe at this momentand I hope I do them no injustice-that
the :Melbourne merchants would gladly
purchase a continuance of their importing monopoly by the surrender of' our
civil government. I believe the pastoral
class would gladly, on the same terms,
effect the deteat of the agricultural
interest. I believe there is not a
discontented official, from the judge on
the bench of the Supreme Court-(" Oh,
oh," and" Shame" from the Opposition.)
I will justify the observation. One of the
most significant circumstances, though not
one of the most prominent, which has occurred within the last twelve months, is the
fact-a fact, important from the quarter
whence it came, and from the bad example
which it set-that these officials, of whom
I speak, actually presumed to disobey the
Government of this country, and to appeal
to the Home Government upon a question
of mere official routine. And I say that, as
with the merchants and squatters, so with
the officials. There is not in this country
at the present minute a dissatisfied official
who would not procure the redress of his
grievances, whether real or imaginary, by
the sacrifice of all public rights, aud by
the destruction, personal and political, of
every public reputation.
Mr. MACBAIN.-That is a libel.
Mr. HIGINBOTHAM.-It may be a
libel. The honorable member for the Wimmera says so; but if so I regret that close
observation of public affairs bas led me to
a state in which libel and my mind are
identical. I cannot think, except I think
a libel. Your party (addressing the Op-
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position) is a powerful one; you have all
the power that money can give you; you
have all the power that the persistent
influence of continuing interest can give
you, you have all the power that the
English Government can give you; and,
if you have not been completely successful in your designs upon the public
liberties, the reason is to be found
in the fact, not that we are strong,
not that you are weak, but that
you have not yet evinced the capacity to
use your superior power in such a way as
to lead to success. On this occasion, as
I understand it, we are asked to express
personal sympathy with an injured man.
We are also asked to put on the records
of this House an expression' of' opinion
which will indicate the views of' this
House, speaking in the name of the
people, on the subject of our public rights
under responsible government. I believe
that this is a most important occasion,
and that an oppertunity rarely offered,
and certainly not to be lightly used or
thrown away, is now presented to us.
We have now the opportunity, and I" hope
we shall use it, of setting right those who
have suffered wrong through you. I refer
not merely to the Governor, but to his
family, and all who are dependent on him.
We have the power, at all events, to declare our opinion on this matter-to declare that, -whatever the opinion of Mr.
Cardwell may be, Sir Charles Darling will
be held in grateful memory by the people
of this country; and further, we have it
in our power-a power that cannot be interfered with-mark that-of doing what
an honorable and learned· member has
,said we had formerly disavowed-namely,
of making a grant of public money to Sir
Charles Darling. W'e also have it in our
power to place upon record, not in violent or menacing language, but by a significant act, our firm determination to
maintain in their integrity the self-governing rights of independence in this
country. I trust, sir, that this Assembly
will know the value of the opportunity
which it now possesses, and will use it to
the uttermost.
Mr. GILLIES proposed the adjournment of the debate.
Mr. McLELLAN, Mr. BUNNY, and
Mr. MOORE spoke in support of the
adjournment.
Mr. McCULLOCH stated that the
understanding arrived at the previous
evening was, that the debate should be
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brought to a close on the second
night.
Mr. ASPINALL, as one of the twentytwo Executive Councillors who had been,
attacked in t.he despatches, claimed the
right to make some observations on the
question before the chair, but he declined
to proceed with his address at so late an
hour. He therefore supported the adjournment.
Mr.MACGREGOR,Mr.G.P.SMITH,
Mr. SNODGRASS, and Mr. WATKINS
spoke in favour of the adjournment of the
debate.
Dr. HEATH objected to the adjournment, on the ground that many of the
country members had remained in town,
at considerable personal inconvenience,
because it was distinctly understood that
the debate was to come to an end to-night.
Captain MAC MAHON appealed to
the honorable member for East Bourke
(Mr. Balfour) to consent to the adjournment of the debate, and to use his influence to get it adjourned.
Mr. BALFO UR said that he had no
objection to the adjournment of the debate,
but that he must leave the matter in the
hands of the House.
After sonie further discussion, the House
divided on the question that the debate be
adjourned, and the numbers were:Ayes
25
Noe3
36
Majority against adjournment .. ;

11

AYES.

Mr. Aspinall,
" Bayles,
" Bunny,
" Edwards,
" Frazer,
" Gillies,
" Ireland,
" Langton,
" I,evey,
" IJevi,
" l\IacBain,
Macgregor,
" McCaw,

Capt. Mac Mahon,
Mr. Macpherson,
" Moore,
" O'Gra.dy,
" G. P. Smith,
" G. V. Smith,
" Snodgrass,
.. Watkins,
.. 'Vheeler,
" Whiteman.
Tellers.
Mr. Blackwood,
., McLellan.
NOES.

Mr.
"
"
"
"
"
"
"
"
"
"
"

Balfour,
Bindon,
Bowman,
Burrowes,
Burtt,
Cope,
Cunningham,
J~vans,

Farrell,
Francis,
Grant,
Harbison,

Dr. Heath,
Mr. Henty,
" Higinbotham,
" Hopkins,
., Jones,
" King,
" Longmore,
" Love,
" McCulloch,
" Pearson,
" Plummer,
" Ramsay,
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can be made. I say that Sir Charles
Darling has lost his position from having
acted illegally, and being compelled to
become a partizan whether he would or
Tellers.
" Sullivan,
Mr. Dyte,
,,' Tucker,
not. I foretold that there was a danger
" Vale,
" McKean.
that this result might ensue from His
Mr. SNODGRASS.-It is my inten- Excellency allowing himself to be a partion to vote for the motion of the hon- tizan. I knew that it was only a question
orable member for East Bourke. Without of time. Though it is my intention to
entering into my reasons for doing so, I vote for the motion of the honorable
must protest against the highly treason- mem ber for East Bourke, I decidedly
able and traitorous speech made by the dissent from the proposal, emauating from
Attorney-General. (A laugh.) Honor- the Attorney-General, to vote a sum of
able members may smile, but I think that money to Sir Charles Darling. Even if a
he ought to be denounced as a traitor. I sum of money is voted, His ExceUency
Even if it were
denounce him as such, and I shall con- cannot receive it.
tinue to do so until the honorable member offered to him to-morrow, he must feel
retracts the expressions which he has bound to refuse it. If any sum of
used. How can he justify himself as a money were paid to him, it must
Minister of the Crown in giving utterance be regarded as an attempt to thwart the
to expressions calculated to shake the Imperial Government. It is all very
allegiance of Her l\1ajesty's subjects to well to say that there has been an interthe throne? What has the honorable ference with the constitution of the colony.
member stated? He has stated that it That I entirely deny. The Home Governis proper for the House to vote a sum of ment have not only the power to appoint
money to Sir Charles Darling, apparently the Governors of the different colonies,
snapping his fingers at imperial authority. but also to recaU and remove them, even
I only give this as an instance of the without assigning any cause whatever for
statements which the honorable member their removal. . One thing is very clear,
has thought proper to make. I say that that the Home Government, no matter
he has done his very best to destroy our who the Governor may be, will insist that
rights and privileges. If such feelings as the colony shall be governed according to
the Attorney-General has expressed are to law. If the Governor, instead of allowing
pervade the community, we shall soon have his Ministry to depart from the legal and
a very different law established-we shall constitutional course, had stated, when
have a law similar to that now dealt to the they contemplated doing so, that if they
inhabitants of Jamaica. It is not my pursued the course they intended he
intention to take up the time of the House should feel it his duty to dispense with
by referring to the despatches, but I will their services, we should not now be
observe that they appear to me to show discussing this motion. I believe that
that Governor Darling has lost his ap- the great fault of Sir Charles Darling
pointment, not so much frQm having arose from the want of a legal adviser,
yielded to the bad advice which he got whom he could consult, independently of
from his legal advisers, but because he the law officers of the Crown. I think
was compelled to become a partizan whe- it very desirable that such an officer
ther he would or not. His Excellency should be appointed, who would be free
refers to reports of what occurred at the from the excitement of politics. Without
last election,. at which the war-cry was taking up the time of the Hoflse further,
not only the Ministry, -but the Ministry I will content myself by moving that the
and the Governor. No doubt the Go- House do now adjourn.
Mr. LEVEY seconded the motion.
vernor had no power to stop those proceedings ; but I cannot help saying that
After some discussion, the motion was
the cry was raised for the purpose of negatived.
Mr. MACBAIN then moved that the
making political capital out of the Governor. It is stated that His Excellency debate be now adjourned, and the House
has lost his position in consequence of the divided with the following result : comments which he made upon the petiAyes ...
25
tion proceeding from mem bers of the
Noes ...
34
Executive Council opposed to the GovernMajority
against
adjournment
9
ment. That is th,e greatest mistake that
" Richardson,
" J. T. Smith,
" F. L Smyth,

" Wardrop.
., Wilson.

