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EXTRACTED FROM THE MINUTES OF THE PROCEEDINGS OF
THE LEGISLATIVE COUNCIL

FRIDAY 2 JULY 1982
JOINT INVESTIGATORY COMMITTEES - The Honourable W.A. Landeryou
moved, by leave, That, contingent upon the enactment and coming into
operation, this Session, of legislation to establish Joint Investigatory
Committees:
B
(b) The Honourables Joan Coxsedge, J.H. Kennan, N.B. Reid and Haddon
Storey be members of the Legal and Constitutional Committee.

¥ X X X X K ¥ X

Question - put and resolved in the affirmative.

WEDNESDAY 30 MARCH 1983
LEGAL AND CONSTITUTIONAL COMMITTEE - The Honourable
W.A. Landeryou moved, by leave, That the Honourable B.W. Mier be a
member of the Legal and Constitutional Committee.

Question - put and resolved in the affirmative.

TUESDAY 13 SEPTEMBER 1983
LEGAL AND CONSTITUTIONAL COMMITTEE - The Honourable Evan
Walker moved, by leave, That the Honourable J.H. Kennan be discharged
from attendance upon the Legal and Constitutional Committee.

Question - put and resolved in the affirmative.

WEDNESDAY 12 OCTOBER 1983
LEGAL AND CONSTITUTIONAL COMMITTEE - The Honourable Evan
Walker moved, by leave, that the Honourable W.A. Landeryou be
appointed a member of the Legal and Constitutional Committee.

Question - put and resolved in the affirmative.
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EXTRACTED FROM THE VOTES AND PROCEEDINGS OF
THE LEGISLATIVE ASSEMBLY

THURSDAY 1 JULY 1982

36 COMMITTEE APPOINTMENTS - motion made, by leave, and question -

That, contingent upon the coming into operation of the Parliamentary

Committees (Joint Investigatory Committees) Act 1982 -

* Ok X ¥ X X %

(b) Mr. Ebery. Mr. Evans (Ballarat North), Mr. Gray, Mr. Hill
(Warrandyte), Mr. Hockley, Mr. Jasper, Mr. King* and Mr.

Whiting be appointed members of the Legal and

Constitutional Committee.

(Mr. Fordham) - put and agreed to.

* Mr. King deceased on 28 January 1983. Succeeded on Committee by the
Honourable B.W. Mier.
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SUMMARY OF RECOMMENDATIONS

RECOMMENDATION 1

6 That the item numbers contained in section 3(2) should be renumbered to
take into account deletions of items as recommended in this Report and in

accordance with the amended Schedule 1 appended to this Report.

RECOMMENDATION 2

45 The Committee recommends that items number 17, 18 and 19 should be
omitted from the Bill, as touching upon substantive matters rather than those

which are appropriately contained in a statute law revision bill.

RECOMMENDATION 3

46 The Committee further recommends that clarity should be brought to
the provisions of the Constitution Act 1975 and those of the Public Account Act
1970 dealing with consolidated revenue and the consolidated fund. Accordingly,
this matter should be referred to the Legal and Constitutional Committee for
inquiry and report, with a view to the Committee making recommendations for

eliminating the confusion which currently exists.

RECOMMENDATION 4

56 The Committee recommends that in item 157 the words "appointed by

the" should be replaced by "appointed by".’

Xi



RECOMMENDATION 5

69 The Committee recommends that item 58 should be deleted from the

Bill.

RECOMMENDATION 6

77 The Committee recommends that item 176 should be made retrospective
to 14 December 1982.

RECOMMENDATION 7

81 The Committee recommends that item 307 should be deleted from the

Bill as being unnecessary.

RECOMMENDATION 8
84  Item 326 of the Bill should be amended to provide :
In section 16(b) the expression "appointed
under the State Development Decentralization
and Tourism Act 1978" is repealed.

RECOMMENDATION 9

91 The Committee recommends that Act No. 1528 appearing in the Second

Schedule should be amended to read Dunolly Cemetery Act1897.
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RECOMMENDATION 10
93 The Committee recommends that Act No. 9487 appearing in the Second
Schedule should be amended to omit the expression "Whole Act" and replace it
with the words "Sections 2 to 11"

RECOMMENDATION 11
94 The Committee recommends that the list of suggested amendments

appended to this Report become a part of the Statute Law Revision Bill 1984

before it is passed into law.

xiii



REPORT
The Legal and Constitutional Committee has the honour to report as follows:

1 By joint resolution of the Legislative Council and the Legislative
Assembly, agreed to on 27 March 1984, the proposals contained in the Statute
Law Revision Bill were referred to the Legal and Constitutional Committee for

inquiry, consideration and report.

2 The Committee heard evidence from:

Mr. Campbell Duncan, Legal Officer, Parliamentary Counsel's Office.

3 Explanatory memoranda dated 4 April 1984 and 10 April 1984 were

received from Mr. Campbell Duncan, Legal Officer, Parliamentary Counsel's
Office.

4 In his explanatory memorandum, Mr. Duncan pointed out that the Bill has
~two distinct components, namely Clause 3 and Schedule 1, and Clause 4 and
Schedule 2. The provisions contained in Clause 3 and Schedule | are much the
same in structure and purpose as recent statute law revision bills. Clause 4 and
Schedule 2 contain provisions continuing on from the Statute Law  Revision
(Repeals) Act 1982 in removing "spent" provisions from the statute book.
Generally, these provisions have a single effect upon commencement, such as
Acts amending other Acts or abolishing statutory bodies. Once they have had

this effect they have no continuing operation.



5 Clause 3. Clause 3(2) provides a series of dates on which various
Schedule 1 items shall be "deemed" to have come into effect. Mostly, thesev
"deemed" dates are necessary to ensure that amending Acts do (or did) their job
properly, free from technical problems. The Committee approves of the
inclusion in the Bill of clause 3, subject to the proviso that, due to a number of
jtems being deleted from Schedule | of the Bill, the item numbers contained in
cach sub-clause of cl.3(2) should be altered to correspond with the deletions.
The Committee appends to this Report an amended Schedule 1, with items
deleted and renumbered accordingly, in accordance with the recommendations

contained herein.
RECOMMENDATION 1
6 That the item numbers contained in clause 3(2) should be renumbered to

take into account deletions of items as recommended in this Report and in

accordance with the amended Schedule | appended to this Report.

7 Schedule 1 : The Committee's Approach. Items included in a Statute

Law Revision Bill should be confined to matters such as the correction of
references, spelling, printing, drafting, and grammatical errors and amendments
which should have been made as consequential amendments simultaneously with
the passage of legislation. The Bill is not intended to be the vehicle for

substantive changes to the law.

8 Accordingly the Committee dealt with matters included in Schedule 1 of

the Bill by dividing them into three categories, namely:

* Category | - correction of incorrect references to Acts, Ministers,
Officials and Funds
* Category 2 - correction of grammatical, numbering, and

referencing errors

* Category 3 - other items



Schedule 1 comprises 342 items. This is vastly more than have been contained
in recent statute law revision bills. This is mainly due to a number of orders

under the Administrative Arrangements Act 1983.

9 Those matters dealt with within Category 1 include :

* amendments consequential upon orders made under the
Administrative Arrangements Act 1983

* amendments consequential upon changed short-title of Acts -
including the Public Service Act 1974; Community Welfare Services
Act 1970; and other Acts

* amendments consequential upon the Public Account (Amendment)
Act 1970

* amendments which should have been made at the time of enactment
of other Acts

10 Those matters dealt with within Category 2 were further subdivided into:
* grammatical and numbering errors (including misprints)

* errors in references - to other provisions, to persons, documents,

office holders and so on

11 Category 3, other items, contains one proposed new item 43, to follow
item 42 in the Bill.

12 In accordance with the procedure adopted with earlier statute law
revision bills the Committee determined to carry out a "spot check" on certain
items contained in Categories 1 and 2 of the Bill, to ensure that these items
dealt correctly with the matters noted. For Category 3, the Committee sought

information from Parliamentary Counsel and reports accordingly.



13 Category 1| - Administrative Arrangements Act 1983. Amendments

consequential upon orders made under the Administrative Arrangements Act

1983 include items number:

1, 3, 8, 23, 24, 25, 34, 35, 36, 37, 38, 39, 40, 41, 56, 57, 62, 63, 76, 77,
78,79, 80, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 100, 101, 104, 106,
124, 126, 128, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141,
142, 143, 144, 145, 187, 188, 203, 221, 224(c), 229, 234(b)i), 235(a),
236(a), 251, 252, 253, 254, 261, 262, 263, 264, 265, 266, 267, 268, 269,
270, 272, 318, 319, 321, 323, 332, 333, 334, 337, 338(a), 339, 340 and
341(b).

The Committee "spot checked" items number 24, 38, 77, 84, 101, 126, 143, 252,
268 and 341(b).

14 These items appear in the original provision in the following form, with

amendment proposed by the Statute Law Revision Bill 1984 as follows:

[tem 24 : Country Fire Authority Act 1958

In section 21A for the words "Commissioner of
Crown Lands and Survey" there shall be
substituted the expression "Minister for

Conservation, Forests and Lands".

s. 21A Notwithstanding anything to the contrary in any Act but subject to
the provisions of section 8 of the Crown Land (Reserves) Act 1978
and by agreement with the COMMISSIONER OF CROWN LANDS
AND SURVEY the Governor in Council may grant any unalienated
Crown land to the Authority for the purposes of this Act at such
price and upon such terms and conditions as the Governor in Council

thinks fit.



As proposed to be amended by the Statute Law Revision Bill 1984 -

s.21A

Notwithstanding anything to the contrary in any Act but subject to
the provisions of section 8 of the Crown Lands Reserves Act 1978 and
by agreement with the MINISTER FOR CONSERVATION, FORESTS
AND LANDS the Governor in Council may grant any unalienated
Crown land to the Authority for the purposes of this Act at such
price and upon such terms and conditions as the Governor in Council
thinks fit.

15 Item 38 : Dandenong Valley Authority Act 1963

s.30(1)

In section 30(1) for the words "Commissioner of
Crown Lands and Survey" there shall be
substituted the expression "Minister for

Conservation, Forests and Lands'".
Notwithstanding anything in any Act -

(a) the Governor in Council, on the recommendation of the Minister
of Water Supply after consultation with the COMMISSIONER OF
CROWN LANDS AND SURVEY, may by Order published in the
Government Gazette declare that any land of the Crown which forms
or abuts on or is adjacent to the banks of any river within the district
shall, subject to such conditions as the Governor in Council thinks fit,
be placed under the management and control of the Authority for the

purposes of this Act;

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 30(1)

Notwithstanding anything in any Act -

(a) the Governor in Council, on the recommendation of the Minister
of Water Supply after consultation with the MINISTER FOR
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s. 3(3)

CONSERVATION, FORESTS AND LANDS, may by Order published in
the Government Gazette declare that any land of the Crown which
forms or abuts on or is adjacent to the banks of any river within the
district shall, subject to such conditions as the Governor in Council
thinks fit, be placed under the management and control of the

Authority for the purposes of this Act;

Item 77 : Forests Act 1958

In section 3(3) the words "of Forests" are

repealed.

The Governor in Council may on joint recommendation of the
Minister OF FORESTS and the Minister for Police and Emergency
Services at any time by Order published in the Government Gazette
excise from any fire protected area the whole or part of any urban
fire districts proclairned as such under the Country Fire Authority
Act 1958 or any corresponding previous enactment.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 3(3)

17

The Governor in Council may on the joint recommendation of the
Minister and the Minister for Police and Emergency Services at any
time by Order published in the Government Gazette excise from any
fire protected area the whole or part of any urban fire districts

proclaimed as such under the Country Fire Authority Act 1958 or any
corresponding previous enactment.

Item 84 : Forests Act 1958

In section 42(6) the words "of Lands the Minister

of Forests" are repealed.



s. 42(6)

The Governor in Council may at any time on the joint
recommendation of the Minister OF LANDS THE MINISTER OF
FORESTS and the Minister of Mines excise either temporarily or
permanently from any reserved forest any portion thereof which is
required for public use as mineral or medicinal springs, or for
reservation for visitors to any waterfalls, caves, or places of natural
beauty or interest or as health resorts or for sites for townships or
for State schools, or for providing roads and means of access thereto

or for irrigation purposes or water supply purposes ...

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 42(6)

The Governor in Council may at any time on the joint
recommendation of the Minister and the Minister of Mines excise
either temporarily or permanently from any reserved forest any
portion thereof which is required for public use as mineral or
medicinal springs, or for reservation for visitors to any waterfalls,
caves, or places of natural beauty or interest or as health resorts or
for sites for townships or for State schools, or for providing roads and
means of access thereto or for irrigation purposes or water supply

purposes ...

13 Item 101 : Gas and Fuel Corporation Act 1958

In section 32(1)(b) for the words "Commissioner
of Crown Lands and Survey" there shall be
substituted the words "Minister for

Conservation, Forests and Lands".

s. 32(1)(b) The following provisions shall apply with respect to lands taken

purchased or acquired by the Corporation under this Act: -

(a) ...



(b)

By agreement with the COMMISSIONER OF CROWN LANDS
AND SURVEY or the public statutory body concerned the
Corporation may purchase or acquire for the purposes of this
Act any such Crown land or land vested in that body at such
price or rent and upon such terms as are mutually agreed upon
and in default of agreement under this paragraph the Governor
in Council shall determine what land is to be purchased or
acquired by the Corporation and the price of rent and terms of

such purchase or acquisition;

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 32(1)(b) The following provisions shall apply with respect to lands taken

19

purchased or acquired by the Corporation under this Act: -

(a) ...

(b)

By agreement with the MINISTER FOR CONSERVATION,
FORESTS AND LANDS or the public statutory body concerned
the Corporation may purchase or acquire for the purposes of
this Act any such Crown land or land vested in that body at
such price or rent and upon such terms as are mutually agreed
upon and in default of agreement under this paragraph the
Governor in Council shall determine what land is to be
purchased or acquired by the Corporation and the price or rent

and terms of such purchase or acquisition;

Item 126 : Land Act 1970

In section 10(2) for the words "Crown Lands and
Survey" there shall be substituted the expression

"Conservation, Forests and Lands".



s. 10(2)

Each such Board shall be appointed by the Governor in Council and
shall consist of officers of the Department of CROWN LANDS
AND SURVEY or other competent persons.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 10(2)

Each such Board shall be appointed by the Governor in Council and
shall consist of officers of the Department of CONSERVATION,
FORESTS AND LANDS or other competent persons.

20 Item 143 : Land Conservation Act 1970

s. 3(1)

In section 3(1)(e) for the words "Secretary for
Lands" there shall be substituted the expression
"Director-General of Conservation, Forests and

Lands".

For the purposes of this Act there shall be a Land Conservation
Council consisting of -

@ ...

(b) ...

(c) ...

(d) ...

(e) the SECRETARY FOR LANDS or his nominee; ...

As proposed to be amended by the Statute Law Revision Bill 1984

s. 3(1)

For the purposes of this Act there shall be a Land Conservation
Council consisting of -

@) ...

(b) ...

(o) ...

(d ...

(e) the DIRECTOR-GENERAL FOR CONSERVATION, FORESTS
AND LANDS



21 Item 252 : Survey Co-ordination Act 1958

s. 15(4)

In the proviso to section 15(4) and in sections 20
and 21(2) and (3) for the words "of Lands" there
shall be substituted the expression "for

Conservation, Forests and Lands".

... Provided that where the Minister OF LANDS is satisfied, upon the
application of the proper officer of any department or public
authority, that the maintenance of any such mark or marks causes
undue expense or inconvenience to such department or authority, he
may by writing exempt such department or authority from such
maintenance and thereafter such maintenance shall be carried out by
the Surveyor-General or by such other department or public authority
or by such committee of management or body of trustees as the

Governor in Council by Order directs.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 15(4)

... Provided that where the Minister for CONSERVATION, FORESTS
AND LANDS is satisfied, upon the application of the proper officer
of any department or public authority that the maintenance of any
such mark or marks causes undue expense or inconvenience to such
department or authority, he may by writing exempt such department
or authority from such maintenance, and thereafter such
maintenance shall be carried out by the Surveyor-General or by such
other department or public authority or by such committee of
management or body of trustees as the Governor in Council by Order

directs.

s. 20 The Surveyor-General shall furnish to the Minister OF LANDS before the

thirty-first day of July in each year a report upon the progress of surveys

within Victoria under the Commonwealth national mapping scheme and

upon the co-ordination of surveys under this Act with such surveys under

the Commonwealth scheme and generally upon the administration of this

10



Act during the period of twelve months ended on the thirtieth day of
June then last past, and a copy of such report shall be laid before each

House of Parliament.
As proposed to be amended by the Statute Law Revision Bill 1984

s. 20 The Surveyor-General shall furnish to the Minister FOR
CONSERVATION, FORESTS AND LANDS before the thirty-first day of
July in each year a report upon the progress of surveys within Victoria
under the Commonwealth national mapping scheme and upon the co-
ordination of surveys under this Act with such surveys under the
Commonwealth scheme and generally upon the administration of this Act
during the period of twelve months ended on the thirtieth day of June
then last past, and a copy of such report shall be laid before each House

of Parliament.

s. 21(2)  The Minister of the department concerned or the chairman or
president of the public authority concerned or any such licensed
surveyor as aforesaid may require that any decision of the Surveyor-
General upon any such application as aforesaid be referred by the
Minister OF LANDS to the Governor in Council who may by order
exercise all or any of the powers of exemption hereinbefore provided,
and the decision of the Governor in Council on any such matters shall

be final.
As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 21(2)  The Minister of the department concerned or the chairman or
president of the public authority concerned or any such licensed
surveyor as aforesaid may require that any decision of the Surveyor-
General upon any such application as aforesaid be referred by the
Minister FOR CONSERVATION, FORESTS AND LANDS to the
Governor in Council who may by order exercise all or any of the
powers of exemption hereinbefore provided, and the decision of the

Governor in Council on any such matters shall be final.

11



s. 21(3)

The Minister of the department concerned or the chairman or
president of the public authority concerned may require that any
requisition of the Surveyor-General made pursuant to this Act be
referred by the Minister OF LANDS to the Governor in Council who
may Order cancel or confirm (either with or without modification)
such requisition, and the decision of the Governor in Council shall be

final.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 21(3)

The Minister of the department concerned or the chairman or
president of the public authority concerned may require that any
requisition of the Surveyor-General made pursuant to this Act be
referred by the Minister FOR CONSERVATION, FORESTS AND
LANDS to the Governor in Council who may Order cancel or confirm
(either with or without modification) such requisition, and the

decision of the Governor in Council shall be final.

22 Item 268 : Town and Country Planning Act 1961

s. 31(1)

In section 31(1)(b) for the word "Department"
there shall be substituted the word "Ministry".

A copy of every planning scheme shall within three months after the
publication of approval thereof in the Government Gazette or within
such further period as the Minister may in a particular case allow, be
lodged by the Secretary for Planning or, if the Minister so directs, by
the responsible authority - '

a ...

(b) At the office of the DEPARTMENT; ...

As proposed to be amended by the Statute Law Revision Bill 1984 -

12



s. 31(1)

A copy of every planning scheme shall within three months after the
publication of approval thereof in the Government Gazette or within
such further period as the Minister may in a particular case allow, be
lodged by the Secretary for Planning or, if the Minister so directs, by
the responsible authority -

@) ...

(b) At the office of the MINISTRY; ...

23 Item 341(b) : Wire Netting Act 1958

s. 51(6)

In section 51 -

(b) in sub-section (6) for the words "Secretary for
Lands" there shall be substituted the expression

"Director-General of Conservation, Forests and
Lands".

In respect of all loans granted to shires under the provisions of this
section all repayments shall be made to the Treasurer of Victoria,
and the Treasurer shall have and exercise all rights powers and duties
which by this Part are conferred or imposed upon the SECRETARY
FOR LANDS.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 51(6)

In respect of all loans granted to shires under the provisions of this
section all repayments shall be made to the Treasurer of Victoria,
and the Treasurer shall have and exercise all rights powers and duties
which by this Part are conferred or imposed upon the DIRECTOR-
GENERAL FOR CONSERVATION, FORESTS AND LANDS.

24 Category | : Public Service Act 1974. Amendments consequential upon

the changed short-title of the Public Service Act include items number :

13



2, 6,9, 21, 65,96, 149, 164, 167, 180, 216, 315 and 329.

The Committee checked all items in this category and highlights items number
2, 21 and 96 as typical examples.
25 These items appear in the original provision in the following form, with
amendment by the Statute Law Revision Bill 1984 as follows :
Item 2 : Agricultural Education Cadetships Act 1969

In section 4(2) for the expression "Public Service

Act 1958" there shall be substituted the

expression "Public Service Act 1974".

s. 4(2) A cadet referred to in sub-section (1) shall not during his course of
training be subject to the PUBLIC SERVICE ACT 1958.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 4(2) A cadet referred to in sub-section (1) shall not during his course of
training be sbuject to the PUBLIC SERVICE ACT 1974.

26 Item 21 : Co-operative Housing Societies Act 1958

In section 62(2) for the expression "Public
Service Act 1958" there shall be substituted the

expression "Public Service Act 1974".
s. 62(2)  The registrar and all other persons employed in or in connexion with

registrar shall be appointed pursuant to and shall hold their office or
employment under and subject to the PUBLIC SERVICE ACT 1958.

14



As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 62(2) The registrar and all other persons employed in or in connexion with
registrar shall be appointed pursuant to and shall hold their office or
employment under and subject to the PUBLIC SERVICE ACT 1974.

27 Item 96 : Fruit and Vegetables Act 1958.

In section 42 for the expression "Pyblic Service
Act 1958" there shall be substituted the

expression "Public Service Act 1974".

s. 42 Subject to the PUBLIC SERVICE ACT 1958 inspectors may be
appointed for the purpose of this Part.

As proposed to be amended by the Statute Law Revision Bill 1984 -

S. 42 Subject to the PUBLIC SERVICE ACT 1974 inspectors may be
appointed for the purpose of this Part. '

28 Category | : Community Welfare Services Act 1970. Amendments appear

in this category which are consequential upon the changed short title of the

Community Welfare Services Act including items number :
4, 29(b), 31, 32 and 33.

The Committee checked all items.

29 As examples, four of these items appear in the original provisions in the
following form, with amendment proposed by the Statute Law Revision Bill
1984 as follows :

15



Item 4 : Bail Act 1977

In section 3 in the interpretation of "Prison" and
in sections 4(2)(d)(ii) and 5(3) for the expression
"Social Welfare Act 1970" there shall be
substituted the expression "Community Welfare
Services Act 1970".

s.3 In this Act unless inconsistent with the context of subject-matter -

"Prison" includes remand centre or youth training centre under the
SOCIAL WELFARE ACT 1970 and any other place where persons may be
detained in legal custody and "imprisonment" has a corresponding

interpretation.

As proposed to be amended by the Statute Law Revision Bill 1984 -

"Prison" includes remand centre or youth training centre under the
COMMUNITY WELFARE SERVICES ACT 1970 and any other place
where persons may be detained in legal custody and "imprisonment" has a

corresponding interpretation.

s. 4(2) Notwithstanding the generality of the provisions of sub-section (1) a
court shall refuse bail -
(@) ...
() ...
(c) ...
(d) if the court is satisfied -
(i) ...
(ii)  that the accused person should remain in custody for his
own protection or, if he is a child or young person

within the meaning of the SOCIAL WELFARE ACT
1970, for his own welfare; ...

16



As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 4(2) Notwithstanding the generality of the provisions of sub-section (1) a
court shall refuse bail -
) ...
(b) ...
(@ ...
(d) if the court is satisfied -

(D) ..

(ii)  that the accused person should remain in custody for his
own protection or, if he is a child or young person
within the meaning of the COMMUNITY WELFARE
SERVICES ACT 1970, for his own welfare; ...

s. 5(3) If a parent or guardian of a child or young person within the
meaning of the SOCIAL WELFARE ACT 1970 consents to be surety
for the child or young person for the purposes of this sub-section,
the parent or guardian may be required to secure that the child or
young person complies with any condition imposed on him under

sub-section (2) ...
As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 5(3) If a parent or guardian of a child or young person within the
meaning of the COMMUNITY WELFARE SERVICES ACT 1970
consents to be surety for the child or young person for the purposes
of this sub-section, the parent or guardian may be required to
secure that the child or young person complies with any condition

imposed on him under sub-section (2) ...

30 Item 31 : Crimes Act 1958

In section 493 for the expression "Part III of the
Social Welfare Act 1970" there shall be
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substituted the expression "Part IV of the
Community Welfare Services Act 1970".

s. 493 Every sentence of imprisonment or of imprisonment or detention with

hard labour which is passed for any indictable offence with or without
whipping every sentence of attendance at an attendance centre or of
week-end imprisonment, every award of imprisonment or attendance at
an attendance centre or week-end imprisonment and every direction for
detention in a youth training centre within the meaning of PART Il OF
THE SOCIAL WELFARE ACT 1970 for any offence punishable on
summary conviction, shall be carried out in the manner for the time
being provided by any Acts in force relating to prisons or penal
establishments in that behalf according to the tenor of every such

sentence.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 493 Every sentence of imprisonment or of imprisonment or detention with

31

hard labour which is passed for any indictable offence with or without
whipping every sentence of attendance at an attendance centre or of
week-end imprisonment, every award of imprisonment or attendance at
an attendance centre or week-end imprisonment and every direction for
detention in a youth training centre within the meaning of PART IV OF
THE COMMUNITY WELFARE SERVICES ACT 1970 for any offence
punishable on summary conviction, shall be carried out in the manner for
the time being provided by any Acts in force relating to prisons or penal
establishments in that behalf according to the tenor of every such

sentence.

Item 32 : Crimes Act 1958

In section 502(4) for the expression "Division 4
of Part VII of the Social Welfare Act 1970" there
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shall be substituted the expression "Division & of

Part VIII of the Community Welfare Services Act
1970".

s. 502(4) Where a magistrates' court recommits any person to prison
pursuant to the foregoing provisions of this section the provisions
of DIVISION 4 OF PART VII OF THE SOCIAL WELFARE ACT 1970
shall apply as if the offender had just been convicted by that court
and been sentenced to be imprisoned for a term equal to the
unexpired portion of the term for which he is so committed to

prison.
As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 502(4) Where a magistrates' court recommits any person to prison
pursuant to the foregoing provisions of this section the provisions
of DIVISION 4 PART VIIl OF THE COMMUNITY WELFARE
SERVICES ACT 1970 shall apply as if the offender had
just been convicted by that court and been sentenced to be
imprisoned for a term equal to the unexpired portion of the term

for which he is so committed to prison.

32 Item 33 : Crimes Act 1958

In sections 508(8) and 519(3) the expression

"Social Welfare Act 1970" there shall be
substituted the expression "Community Welfare

Services Act 1970".

s. 508(8) In this section "hostel” means a hostel appointed as a youth hostel
under the SOCIAL WELFARE ACT 1970".

As proposed to be amended by the Statute Law Revision Bill 1984 -
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s. 508(8) In this section "hostel" means a hostel appointed as a youth hostel

under the COMMUNITY WELFARE SERVICES ACT 1970".

s. 519(3) The provisions of section 129 of the SOCIAL WELFARE ACT 1970
shall extend and apply to and with respect to the case of a prisoner
who is detained as mentioned in that section of that Act and who is

charged with the breach of a probation order.
As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 519(3) The provisions of section 129 of the COMMUNITY WELFARE
SERVICES ACT 1970 shall extend and apply to and with respect to
the case of a prisoner who is detained as mentioned in that section
of that Act and who is charged with the breach of a probation

order.

33 Category | : Other Acts. Amendments appear in this category which

are consequential upon the changed short title of other Acts include items

number :
95(b), 99(b), 246(b), 247, 249, and 297.
The relevant Acts include the State Bank Act 1958, the Teaching Service Act

1958 and the Drainage Areas Act 1958.

34 The Committee "spot checked" items number 95(b), 246(b), 247 and 297.
As an example, two of these items appear in the original provision in the
following form, with amendment proposed by the Statute Law Revision Bill
1984 as follows :
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Item 95(b) : Fruit and Vegetables Act 1958

In section 21(3) -

(a) ...
(b} for the expression 'State Savings Bank Act
1958" there shall be substituted the

expression 'State Bank Act 1958".

s. 21(3) The number and amount of half-yearly instalments shall be
calculated according to a table prepared in the form of the tables
in force for the repayment of advances made by the Commissioners

of the State Savings Bank of Victoria under Division Three of Part
Il of the STATE SAVINGS BANK ACT 1958.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 21(3) The number and amount of half-yearly instalments shall be
calculated according to a table prepared in the form of the tables
in force for the repayment of advances made by the Commissioners
of the State Savings Bank of Victoria under Division Three of Part
Il of the STATE BANK ACT 1958.

35 Item 246(b) : Superannuation Act 1958

In section 3(l) in paragraph (a) of the

interpretation "Officer" -
(a) ...
(b) for the expression "Education Service Act

1981 there shall be substituted the expression
"Teaching Service Act 1981".

s. 3(1) "Officer" (a)(i) the permanent staff of the public service or education

service -
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Under and in accordance with the Public Service Act 1974 or
the EDUCATION SERVICE ACT 1981 (as the case may be) or
the corresponding previous enactments; ...

As proposed to be amended by Statute Law Revision Bill 1984 -

s. 3(1) "Officer" (a)(i) the permanent staff of the public service or education

service -
Under and in accordance with the Public Service Act 1974 or
the TEACHING SERVICE ACT 1981 (as the case may be) or
the corresponding previous enactments; ...
36 Category | : Public Account Act 1970. Amendments consequential upon

the Public Account Act include item numbers

10, 17, 18, 19, 22, 28, 30, 97, 98, 152, 182, 196, 197(b), 198, 204, 215,
218, 222, 223, 224(a) and (b), 225, 226, 227, 228, 230, 232(b), 259, 317,
320, 322, 336, 338(b) and 341(a).

The Committee "spot checked" item numbers 17, 18, 19, 224(a), 224(b), 228(a),
228(b) and 232(b).

37 As an example, two of these items appear in the original provision in the
following form, with amendment proposed by the Statute Law Revision Bill

1984 as follows :

Item 224(a) and (b) : Soldier Settlement Act 1958

In section 24 -

(a) in paragraph (a) of subsection (1) for the
words "State Loans Repayment Fund" there
shall be substituted the words "Consolidated
Fund";
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s. 24(1)

(b) in paragraph (b) of sub-section (1) for the

words "Consolidated Revenue" there shall be

substituted the words "Consolidated Fund" ...

The value of any Crown land set apart pursuant to this Act or

section twenty-four of the Soldier Settlement Act 1945 or the Land
Settlement (Acquisition) Act 1943 and of the interest of the Crown

in any land acquired pursuant to this Act or the said Acts shall -

(a)

(b)

(if the land was land which might have been disposed of by
the Board of Land and Works or which might be disposed of
by the Minister under the Closer Settlement Act 1938) be
paid by the Commission into the STATE LOANS
REPAYMENT FUND out of loan moneys raised pursuant to
this Act; and

(in any other case) be entered in the accounts of the
Commission as a liability to the CONSOLIDATED REVENUE,
but without diminishing or affecting the power to raise loan

moneys pursuant to this Act.

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 24(1)

The value of any Crown land set apart pursuant to this Act or

section twenty-four of the Soldier Settlement Act 1945 or the Land

Settlement (Acquisition) Act 1943 and of the interest of the Crown

in any land acquired pursuant to this Act or the said Acts shall -

(a)

(b)

(if the land was land which might have been disposed of by
the Board of Land and Works or which might be disposed of
by the Minister under the Closer Settlement Act 1938) be
paid by the Commission into the CONSOLIDATED FUND out
of loan moneys raised pursuant to this Act; and

(in any other case) be entered in the accounts of the
Commission as a liability to the CONSOLIDATED FUND but
without diminishing or affecting the power to raise loan

moneys pursuant to this Act.

23



33 Item 232(b) :Stamps Act 1958

In section 137C -

(a)

(b) for the words "Consolidated Revenue
there shall be substituted the words
"Consolidated Fund".

s. 137C All sums received by the Transport Regulation Board under this
subdivision shall be paid to the Treasurer of Victoria at such
intervals and in such manner as is pr'escribed and shall be paid by
the Treasurer into the CONSOLIDATED REVENUE.

As proposed to be amended by Statute Law Revision Bill 1984 -
s. 137C  All sums received by the Transport Regulation Board under this
subdivision shall be paid to the Treasurer of Victoria at such

intervals and in such manner as is prescribed and shall be paid by
the Treasurer into the CONSOLIDATED FUND.

39 Category | : Public Account Act 1970. When he gave evidence before

the Committee, Mr. Duncan indicated that in his view item 19 should be
omitted from the Bill, as removing the term "Consolidated Revenue" and
substituting for it "Consolidated Fund" could not be classed as a matter
appropriate to be dealt with in a Statute Law Revision Bill. The use of the
terms "Consolidated Revenue" and "Consolidated Fund" imported a complexity
into the Constitution Act which could not be solved by the expedient of statute

law revision.

40 Items 17, 18 and 19 : Constitution Act 1975

In sections 89, 90 and 92 for the words
"Consolidated Revenue" there shall be

substituted the words "Consolidated Fund".

24



s. 89 All taxes imposts rates and duties and all territorial casual and other
revenues of the Crown in right of the State of Victoria (including
royalties) which the Parliament has power to appropriate shall form one
CONSOLIDATED REVENUE to be appropriated for the public service of

Victoria in the manner and subject to the charges hereinafter mentioned.

s. 90 The CONSOLIDATED REVENUE shall be permanently charged with all
the costs charges and expenses incidental to the collection management
and receipt thereof such costs charges and expenses being subject
nevertheless to be reviewed and audited in such manner as shall be

directed by any Act of Parliament.

s. 91 The CONSOLIDATED REVENUE arising from taxes duties rates and
imposts levied by virtue of an Act and from the disposal of the waste
lands of the Crown under any such Act made in pursuance of the
authority herein contained shall be subject to be appropriated to such

specific purposes as by an Act shall be provided in that behalf.

41 The Committee notes the comments of Dr. C.A. Saunders of the
University of Melbourne Law Faculty, in which she puts the proposition that the

meaning of the term "consolidated revenue" requires attention. She states :

It appears in sections 89, 90 and 92 [of the Constitution Act 1975] and
clearly refers to the central account for the receipt of revenues which
has been a feature of parliamentary government on the Westminster
model since 1787. Potential confusion results however from the use of
the term "Consolidated Fund" in section 93. The relation between the
Consolidated Revenue and the Consolidated Fund created by the Public
Account Act 1970 [illustrates] the problem.

Dr. Saunders goes on to point out that the Public Account Act was primarily an

amendment to the principal Act of 1958, However section 3 provided :
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In the Constitution Act ... unless inconsistent with the context or subject
matter -

(a) any reference to an account or fund under the title of "Consolidated
Revenue" or "Consolidated Revenue Fund" shall be deemed to be a
reference to the Consolidated Fund.

42 In 1975 the Constitution Act was re-enacted with references to the

Consolidated Fund in section 93 and elsewhere included for the first time:

The references to the Consolidated Revenue in sections 89, 90 and 92
were preserved. It is unlikely that in these circumstances the term
Consolidated Revenue could be construed to mean the Consolidated
Fund. The reason for the maintenance of the distinction between the

two is not obvious however. It [is also clear] that the confusion is
compounded by the Public Account Act 1958 itself. (Emphasis added.)

(See General Financial Arrangements Between the Commonwealth and Victoria

1981/82, Information Paper 3, Intergovernmental Relations in Victoria

Programme, Law School, University of Melbourne, 1982, at pp. 6-7.)

43 The Committee believes that "consolidated revenue" is a legal historical
term requiring substantive amendment if it is to be changed. The Committee
accepts the view of Dr. Saunders that a general revision of the provisions in the
Constitution Act 1975 and in the Public Account Act 1970 dealing with
consolidated revenue and the consolidated fund is in order. In those instances
where "consolidated revenue" has not been changed specifically in the
Constitution Act - that is, in ss. 17, 18 and 19 - by way of the Public Account
Act 1970 to '"consolidated fund", the Committee believes it should not be
changed simply by way of a statute law revision bill. It is persuaded further in
this view by the fact that the Constitution Act was amended in 1975, but that
the provisions referred to, despite that amendment, continue to refer to
"Consolidated Revenue". Furthermore, the definition of Consolidated Fund in
s.4 of the Public Account Act indicates that this term includes Consolidated

Revenue and the Loan Fund. In addition, Consolidated Revenue is subject to
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different political requirements - that is, through Parliamentary processes -

from the Loans Fund.

44 The Committee therefore believes that it is inappropriate to accept the
proposed amendment contained in item 17 of the Statute Law Revision Bill
1984, Items number 18 and 19 are similarly affected and should similarly be
omitted from the Bill. However, the Committee further believes that the
confusion created by the use of both terms and referred to by Dr. Saunders,
should be resolved by reference of the question to this Committee. Subsequent
to the Committee's inquiry, if deemed necessary, appropriate amendments

should be made to relevant Acts by way of substantive legislation.

RECOMMENDATION 2

45 The Committee recommends that items number 17, 18 and 19 should be
omitted from the Bill, as touching upon substantive matters rather than those

which are appropriately contained in a statute law revision bill.

RECOMMENDATION 3

46 The Committee further recommends that clarity should be brought to
the provisions of the Constitution Act 1975 and those of the Public Account Act
1970 dealing with consolidated revenue and the consolidated fund. Accordingly,
this matter should be referred to the Legal and Constitutional Committee for
inquiry and report, with a view to the Committee making recommendations for

eliminating the confusion which currently exists.

47 Category 1 : Amendments by Enactment of Other Acts. Amendments

which are required to be made, that should have been made at the time of

enactment of other Acts, include items number :

27



26, 29(a), 81, 95(a), 99(a), 103, 105, 110, 111, 112, 118, 120, 150, 174,
193, 194, 197(a), 214, 217, 231, 232(a), 233, 234(b)(ii), 235(b), 236(b),
246(a), 248, 273, 300, 308, 309, 312, 313, 314, 316, 335 and 342.

The Committee "spot checked" items number 29(a), 110, 232(a), 233, 235(b),

248, 300, 314 and 342.

48 As an example, two of these items appear in the original provision in the
following form, with amendment proposed by the Statute Law Revision Bill
1984 as follows :

Item 29(a) : Crimes Act 1958

In section 359(6) -

(a) for the expression "360, 361 and
362" there shall be substituted
the expression "360 and 361"; ...

s. 359(6) In this section and in sections 360, 361 AND 362 "prison" means
prison under Part IV of the Social Welfare Act 1970.

As proposed to be amended by Statute Law Revision Bill 1984 -
s. 359(6) In this section and in sections 360 and 361 "prison" means prison
under Part IV of the Community Welfare Services Act* 1970.

(*Act title changed by Item 29(b).)

Section 362 of the Crimes Act was repealed by Act No. 9008, s. 2(1).

49 Item 232(a) : Stamps Act 1958

In section 137C -

(a) for the words "Transport Regulation
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Board" there shall be substituted the
words "Road Traffic Authority"; ...

s. 137C All sums received by the TRANSPORT REGULATION BOARD
under this subdivision shall be paid to the Treasurer of Victoria at
such intervals and in such manner as is prescribed and shall be paid

by the Treasurer into the Consolidated Revenue,

As proposed to be amended by Statute Law Revision Bill 1984 -

s. 137C All sums received by the ROAD TRAFFIC AUTHORITY under this
subdivision shall be paid to the Treasurer of Victoria at such
intervals and in such manner as is prescribed and shall be paid by

the Treasurer into the Consolidated Revenue.

50 Category 2 : Correction of Grammatical and Numbering Errors.

Amendments which are required to be made by way of correction of

grammatical and numbering errors, including misprints, include items number :

5,7, 12, 20, 44, 59, 60, 66, 67, 68, 69, 70, 71, 73, 75, 107, 109, 113, 114,
119, 121, 122, 123, 125, 127, 146, 153, 154, 157, 159, 160, 165, 172, 173,
175, 177, 181, 184, 185, 186, 190, 191, 192, 195, 199, 202, 219, 237, 238,
239, 241, 243, 244, 245, 255, 256, 260, 271, 274, 275, 276, 277, 278, 281,
282, 283, 284, 285, 286, 287, 288, 289, 291, 292, 293, 294, 295, 296, 298,

310, 311, 327, 331.

The Committee "spot checked" items number 20, 113, 121, 127, 154, 192, 245,
271, 277, 285. '

51 As examples, four of these items appear in the original provision in the

following form, with amendment proposed by the Statute Law Revision Bill

1984 as follows :
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Item 20 : Construction Industry Long Service Leave Act 1983

In section 24(4)(a)(1) for the words "would

been received" there shall be substituted

the words "would have been received".

s.24(4) The amount of the long service leave charge under sub-section (1)

or (2) shall be the prescribed percentage of -

(@) inrespect of -

(i)

(ii)

a worker whose ordinary pay is less than the minimum
rate of pay prescribed in the award applicable to him or
where there is no award applicable to him in the award
most applicable to the type of construction work
performed by him - the ordinary pay which WOULD
BEEN RECEIVED by him during the month if he had
been paid at the minimum rate of pay prescribed in the
award; or

any other worker - the ordinary pay actually received

by him during the month; or ...

As proposed to be amended by the Statute Law Revision Bill 1984 -

s.24(4) The amount of the long service leave charge under sub-section (1)

or (2) shall be the prescribed percentage of -

(@) inrespect of -

(i)

(i1)

a worker whose ordinary pay is less than the minimum
rate of pay prescribed in the award applicable to him or
where there is no award applicable to him in the award
most applicable to the type of construction work
performed by him - the ordinary pay which WOULD
HAVE BEEN RECEIVED by him during the month if he
had been paid at the minimum rate of pay prescribed in
the award; or

any other worker - the ordinary pay actually received

by him during the month; or ...
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52

s. 26

Item 113 : Historic Shipwrecks Act 1981

In section 26 for the expression "(5) The"
there shall be substituted the expression
"(6) The".

(1) ...

(2 ...

(3) ...

(4) ...

(5) Subject to theSupreme Court Act 1958, the Judges ...

(5) THE Science Museum of Victoria shall be the official place of
lodgment of historic shipwrecks and historic relics which are the
property of the Crown unless the Minister, after consulting the Minister

for the Arts, otherwise determines.

As proposed to be amended by Statute Law Revision Bill 1984 -

s. 26

33

1) ...

(2) ...

(3) ...

(4) ...

(5) Subject to the Supreme Court Act 1958, the Judges ...

(6) THE Science Museum of Victoria shall be the official place of
lodgment of historic shipwrecks and historic relics which are the
property of the Crown unless the Minister, after consulting the Minister

for the Arts, otherwise determines.

Item |54 : Magistrates (Summary Proceedings) Act 1975
In section 78(3)(c)(i) for the expression

"summarv" there shall be substituted the

word "summary".
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s. 78(3)(c) In the case of indictable offences which are by this Act or any

other Act now or hereafter in force authorized to be dealt with

summarily -

(i)

the procedure, until the justices sitting as a Magistrates'
Court determine that the case shall be dealt with summarily
shall subject to the provisions of section 71 be the same in all
respects as if the offence were to be dealt with throughout as
an indictable offence, but when the Magistrates' Court
proceeds to deal with the offence summarily the procedure
shall be the same from and after that time as if the offence
were an offence punishable on summary conviction and the
provisions of this Act as to offences punishable on SUMMARYV

conviction shall so far as applicable apply accordingly; ...

As proposed to be amended by the Statute Law Revision Bill 1984 -

s. 78(3)(c) In the case of indictable offences which are by this Act or any

other Act now or hereafter in force authorized to be dealt with

summarily -

(i)

the procedure, until the justices sitting as a Magistrates'
Court determine that the case shall be dealt with summarily
shall subject to the provisions of section 71 be the same in all
respects as if the offence were to be dealt with throughout as
an indictable offence, but when the Magistrates' Court
proceeds to deal with the offence summarily the procedure
shall be the same from and after that time as if the offence
were an offence punishable on summary conviction and the
provisions of this Act as to offences punishable on
SUMMARY conviction shall so far as applicable apply
accordingly; ...
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54

s 81

As proposed

s 81

I[tem 277 : Transport Act 1983

(1)

(2)

(3)

(1)

(2)

In section 81(2) for the word "assets" there

shall be substituted the word "asset".

The Minister may from time to time after causing such
investigations to be made as he thinks fit and after consulting with
the Authorities concerned by Order under his hand published in the
Government Gazette transfer such assets or liabilities as are
specified in the Order from an Authority to another Authority.

Any land or other ASSETS transferred by Order under sub-section
(1) shall without any further authority upon publication of the
Order in the Government Gazette vest in the Authority to which it
is transferred and the Registrar of Titles and any other person
responsible for the maintenance of any register or other records

shall do all such things as are necessary to effect the transfer.

see

to be amended by Statute Law Revision Bill 1984 -

The Minister may from time to time after causing such
investigations to be made as he thinks fit and after consulting with
the Authorities concerned by Order under his hand published in the
Government Gazette transfer such assets or liabilities as are
specified in the Order from an Authority to another Authority.

Any land or other ASSET transferred by Order under sub-section (1)
shall without any further authority upon publication of the Order in
the Government Gazette vest in the Authority to which it is
transferred and the Registrar of Titles and any other person
responsible for the maintenance of any register or other records

shall do all such things as are necessary to effect the transfer.
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3 ..

55 Category 2 : Item 157 : Medical Practitioners Act 1970. In evidence

before the Committee, Mr. Duncan drew attention to item 157 which provides :

In section 37(c) the words "appointed by

the" are repealed.

s. 37(c) The remuneration of examiners APPOINTED BY and payments to
be made to persons organizations bodies for the purpose of examinations
as well as the remuneration and allowances of members of and persons
authorized by the Hospitals Accreditation Committee for the purposes of
inspecting approved institutions or any hospital or other institution which

is an applicant for approval as an approved institution;

In the original s. 37(c) (prior to amendment by s. 13(2) of Act No. 9760 in 1981
and s. 9(2) of Act No. 9918 in 1983) the provision stated that the remuneration
"of examiners APPOINTED BY THE Committee and payments to be made ...".
Clearly, in amending the provision the words "appointed by" were erroneously
left in, however "the" was in fact omitted. Thus, to clean up the provision, it is
necessary only to delete "appointed by". Consequently, item 157 should be
amended to provide that the words "appointed by" appear, rather than

"appointed by the'".

RECOMMENDATION 4

56 The Committee recommends that in item 157 the words "appointed by
the" should be replaced by "appointed by".
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57 Category 2 : Errors in References. Amendments which are required to

be made by way of correction of errors in references to other provisions, to

persons, documents, office holders and the like include items number :

11, 14, 15, 16, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 64, 72, 74, 102,
115, 116, 117, 129, 148, 151, 155, 156, 158, 161, 163, 166, 168, 169, 170,
178 179, 183, 189, 200, 201, 205, 206, 207, 208, 209, 210, 211, 212, 213,
220, 234(a), 240, 242, 250, 257, 258, 260, 279, 280, 290, 299, 301, 304,
305, 306, 330.

The Committee "spot checked" items number 11, 51, 64, 72, 178, 189, 257, 299,
301.

58 As examples, two of these items appear in the original provision in the
following form, with amendment proposed by the Statute Law Revision Bill
1984 as follows :

Item 51 : Employment Agents Act 1983.

In section 13(4) for the expression "section
18" there shall be substituted the expression

"section 19".

s.13 (1) Where -

(a)  the licensing authority is satisfied that the premises at which
the business in respect of which the licence was granted are
no longer suitable in respect of a business of the class in
question; ...

the licencing authority may revoke the licence.
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(4) The revocation of a licence by the licensing authority shall not
take effect until the time for appealing against the decision of the
licensing authority has expired and, if such an appeal is duly
brought, until it is disposed of pursuant to SECTION 8.

Section 18 of the Employment Agents Act 1983 deals with the power of the
Tribunal established under section 14(2) of the Act to summon any person to

appear before it to give evidence and to produce documents.

Section 19 of the Employment Agents Act 1983 deals with the procedure to be
followed by the Tribunal in hearing any appeal under section 15, where an
applicant is refused the grant of a licence, or a holder of a licence has that

licence revoked by the licensing authority. It states in part:

"(1) Evidence material to any appeal before the Tribunal -
(a) may be given orally or in writing; and
(b) shall, if the Tribunal so requires, be given upon oath or upon
affirmation or declaration instead of on oath where the same

is permitted by law.

(6) The Tribunal shall entertain, enquire into and decide upon each

appeal made to it under this section."”
Section 13(4) as proposed to be amended by Statute Law Revision Bill 1984 -
s.13  (4) The revocation of a licence by the licensing authority shall not
take effect until the time for appealing against the decision of the
licensing authority has expired and, if such an appeal is duly

brought, until it is disposed of pursuant to SECTION 19.

The Committee accepts the fact that this amendment is appropriate according

to the context.
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59 Item 72 : Firearms Act 1958.

In section 22(14) for the words "Chief
Secretary" there shall be substituted

the word "Minister".

s.22 (14) No fee shall be payable under this section on and after the first day
of January, 1971, for the issue or renewal of a pistol licence with
respect to any pistol which is used solely for the destruction of
animals in accordance with the provisons of section 14 of the
Protection of Animals Act 1966 and which is of a type approved by
the CHIEF SECRETARY for the purposes of this sub-section

As proposed to be amended by Statute Law Revision Bill 1984 -

s.22 (14) No fee shall be payable under this section on and after the first day
of January, 1971, for the issue or renewal of a pistol licence with
respect to any pistol which is used solely for the destruction of
animals in accordance with the provisons of section 14 of the
Protection of Animals Act 1966 and which is of a type approved by
the MINISTER for the purposes of this sub-section

60 Category 3 : Other Items. The items not listed in the other categories

include items number :

27, 42, 43 (proposed new item to follow item 42), 58, 61, 94, 108, 147,
162, 176, 302, 303, 307, 325, 326, and 328.

61 Parliamentary Counsel explained these items as follows.
Item 27 : Country Fire Authority (Amendment) Act 1983

In section 24(h) for the word "three" there shall

be substituted the word "four".
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This item corrects a provision which amends section 55 of the Country Fire
Authority Act 1958. The amending Act (the Country Fire Authority
(Amendment) Act 1983) changes the title of "local advisory committees" to
"local fire prevention committees". Section 24(h) of the amending Act makes
the appropriate substitutions in section 55 of the principal Act, but erroneously
refers to the term appearing "three" times. In fact it appears four times. Item
27 corrects this error, and is retrospective to the commencement of the

amending Act, 13 December 1983.

62 Item 42 : Drugs, Poisons and Controlled Substances Act 1981.

In section 3 -

(a) sub-section (3) is repealed; and

(b)  in sub-section (4) for the expression
"sub-sections (2) and (3)" there shall
be substituted the expression ''sub-

section (2)".

This item relates to permits issued under the now repealed Poisons Act 1962, in
respect of certain substances. The substances involved are industrial and
agricultural poison and what was called "domestic" poison (now called a
"hazardous substance" - this change of name is made by section 3(1) of the
Drugs Poisons and Controlled Substances Act 1981).

63 Under the Drugs Poisons and Controlled Substances Act 1981 as
originally enacted, the Health Commission was not empowered to issue permits
for these substances (section 21(1) of that Act). The transitional provisions of
that Act continued in force all permits issued under section 11 of the old
Poisons Act 1962, except permits in respect of those substances. In other
words, only those permits which the Health Commission was not to be able to
issue were to be cancelled (by section 3(3), read with section 3(4). However,
the 1981 Act did not come into operation in its original form; it was

substantially amended by the Drugs Poisons and Controlled Substances Act 1983
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and came into operation as amended thereby. The 1983 Act removed the
prohibition on the Health Commission granting permits in respect of those
substances (section 16(h) of the 1983 Act). However, the automatic
cancellation of old permits in respect of those substances remained. This is
anomalous in that all other permits issued under s.11 of the Poisons Act 1962

were continued in force.

64 The Committee accepts the submission of Parliamentary Counsel that
the original (proposed) automatic cancellation was a consequence of the
prohibition on issue of new permits. The amending Act removed that
prohibition, but failed to make a consequential removal of the cancellation
provision in the principal Act. Item 42 operates to remove that automatic
cancellation provision. To be effective, the item is retrospective to 18
December 1983.

65 Item 43 : Drugs Poisons and Controlled Substances (Amendment) Act
1983

In section 12 (10)(a) after the expression
'other person' there shall be inserted the

expression "(where fourthly occurring)".

This item clarifies a reference in an amending Act (the Drugs Poisons and
Controlled Substances (Amendment) Act 1983) to the place in the principal Act
where certain words are to be inserted. The amending Act (in section 12(10)(a))
inserts certain words after the expression "that other person”. In fact, that
expression appears four times. The words could not be inserted after each
occurrence of the expression and enable the provision to remain understandable.
On reading the provision it becomes clear that for reasons of grammar and in
accordance with the intention of Parliament when enacting the amending Act
(that is, the intention to limit the class of goods which a trustee may require to
be delivered up), the insertion should occur after the fourth occurrence of the
expression, as provided in the item. To be effective the amendment is made

retrospective to 18 December 1983.
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66 Item 58 : Estate Agents Act 1980

In section 64B(2) for the expression
"(12)" there shall be substituted the

expression "(2)".

According to Parliamentary Counsel, this item was included to correct what
appeared to be a typographical error in section 64B(2) of the Estate Agents Act
1980 (as inserted by section 37 of the Estate Agents (Amendment) Act 1983).
The provision involves a cross reference to powers and duties under an earlier

section, "other than sub-section (1) or (12) of that section".

67 Upon checking, the cross reference appears to be correct. The
Committee's view accords with that of Parliamentary Counsel that item 58
should be deleted from the Bill.

RECOMMENDATION 5

68 The Committee recommends that item 58 should be deleted from the
Bill.

69 Item 6] : Evidence (Commissions) Act 1982

In section 4(1) for the expression "(ba)
section 17" there shall be substituted

the expression "(bb) section 17".

This item corrects a paragraphing problem caused by two amending Acts, each
of which inserted into section 4(1) of the Evidence (Commissions) Act 1982 a
paragraph "(ba)". The item changes the second of these to "(bb)'. The relevant
amending Acts were the Energy Consumption Levy Act 1982, section 52 and the
Financial Institutions Duty Act 1982, section 106.
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70

[tem 9% : Freedom of Information Act 1982

In section 33(5) for the expression "sub-
section (3)" (where twice occurring) there
shall be substituted the expression "sub-

section (4)".

This item amends a cross-reference which occurs twice in section 33(5) of the

Freedom of Information Act 1982. The present cross-reference is to section
33(3) of that Act. Parliamentary Counsel submitted to the Committee that it

should, however, be to section 33(4).

s. 33(3)

s. 33(4)

Where a request by a person other than a person referred to in sub-
section (2) is made to an agency or Minister for access to a
document containing information relating to the personal affairs of
any person (including a deceased person) and the agency or Minister
decides to grant access to the document, the agency or Minister (as
the case may be) shall if practicable notify the person who is the
subject of that information (or in the case of a deceased person,
that person's next-of-kin) of the decision and of the right of appeal
against the decision provided by section 50(2)(9e) to the person or,

in the case of a deceased person, to the person's next-of-kin.

Where a request is made to an agency or Minister for access to

document of the agency, or an official document of the Minister that

contains information of a medical or psychiatric nature concerning the

person making the request and it appears to that principal officer of the

agency or to the Minijster, as the case may be, that the disclosure of the

information to that person might be prejudicial to the physical or mental

health or well-being of that person, the principal officer or Minister may

direct that direct access to the document, so far as it contains that

information, that would otherwise be given to that person is not to be

given to him but is to be given instead to a legally qualified medical

practitioner nominated by him and approved by the principal officer.
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Because section 33(4) may require a medical opinion to be formed, it appears
necessary that provision be made for the situation where the principal officer is
not a medical practitioner. Section 33(5) makes provision for cases where the
principal officer is not a medical practitioner but cross-refers to a request

mentioned in section 33(3). That is, it provides :

"Where but for this sub-section the principal officer of an agency
to which the provisions of sub-section (3) may apply would not be a
legally qualified medical practitioner, the agency shall appoint a
legally qualified medical practitioner to be the principal officer of

the agency for the purposes of sub-section (3)."

This appears clearly not to be the intention of Parliament, and the Committee
accepts that it is appropriate to alter the cross-referencing provision as

proposed in the Statute Law Revision Bill 1984.

71 Item 108 : Health Commission (Amendment) Act 1980

For section 1(3) there shall be substituted

the following sub-section :

"(3) The several provisions of this Act
except paragraph (a) of section 2
shall come into operation on the day
on which it receives the Royal Assent,
and paragraph (a) of section 2 shall
be deemed to have come into operation
immediately before the commencement of

section 51(1) of the Principal Act".

Parliamentary Counsel was of the view that the amendment is necessary "to

cure a problem in timing".
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72 The Health Commission (Amendment) Act 1980, in section 2(a),
. purported to amend proposed amendments (to be effected by section 51(1) of
the Health Commission Act 1977) before they occurred. That is, by making
amendments to a "proposed" provision. In the- opinion of Parliamentary
Counsel, "the amendment to the proposed provision failed because the Health
Commission (Amendment) Act 1980 received the Royal Assent on 9 December
1980, two days after section 51(1) of the Health Commission Act 1977 came

into operation (on 7 December 1980).

73 This meant that the Cancer Act 1958 was amended by section 51(1) of
the Health Commission Act 1977 as it stood prior to the Health Commission
(Amendment) Act 1980 rather than, as intended, being amended by the 1980
Act. The effect of the amendment proposed in the Statute Law Revision Bill is
to "deem" the amendment made by the Health Commission (Amendment) Act
1980 to have come into effect two days earlier than it in fact did, so that the
new section of the Cancer Act 1958 is deemed to have been inserted as
amended by the Health Commission (Amendment) Act 1980, which was the

intention of the Parliament.

74 Item 147 : Latrobe Valley Act 1958

In section 65(2)(b) -

(a) for the expression "$5000" there shall
be substituted the expression "50 penalty
units"; and

(b)  for the expression $2000" there shall be
substituted the expression "20 penalty

units".

Almost all penalties for offences under the Latrobe Valley Act 1958 were
amended to be "penalty units" (by the Water (Penalties and Borrowing Powers)

Act 1982). Two provisions for penalties under regulations under the Act were
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not so amended. This item effects that amendment. It should be noted that as
with a similar item contained in the Statute Law Revision Bill 1983, this item

does not change the actual penalty (1 penalty unit is $100).

75 Item 162 : Melbourne and Metropolitan Board of Works Act 1958

In section 248A(2) for the expression
"$200" there shall be substituted the

expression "2 penalty units'.

This item is similar to item 147, in that it substituted a "penalty units" penalty
equivalent to the present "dollars" penalty contained in the section. This
conversion was not made by section 3% of the Melbourne and Metropolitan
Board of Works (Administration) Act 1982 which made similar conversions to
other provisions of the Melbourne and Metropolitan Board of Works Act 1958.

76 Item 176 : Motor Car (Registration and Drivers' Licences) Act 1982
Section 7 is repealed.

This item repeals section 7 which purported to make amendments to section 20
of the Motor Car Act 1958, but by the time it came into operation on I
February 1983 similar amendments had already been made by section 9 of the
Motor Car (Penalties) Act 1982 which came into operation on 1 January 1983.
The item is not retrospective, but Parliamentary Counsel recommended that it
should be so (to 14 December 1982). 1f not made retrospective, section 7 of the
later Act would have the effect of amending section 20 of the Motor Car Act
1982 as substituted by section 9 of the earlier Act. This would produce
grammatical problems as follows "... the appropriate registration fee provided
for in the Second Schedule provided for in the Second Schedule is first paid ..."

The Committee accepts this and recommends accordingly.
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RECOMMENDATION 6

77 The Committee recommends that item 176 should be made retrospective

to 14 December 1982.
78 Item 302 : Transport Act 1983

In Schedule 12 in the item relating to
section 27A(1) of the Motor Car Act
1958 -

(@) for the expression "sub-section (1)"
there shall be substituted the
expression "sub-section (10)"; and

(b)  for the expression "section 211(1)"
there shall be substituted the

expression "section 213(4)".
Checking on this item discloses that it is designed to overcome
straightforward referencing problem.
79 Item 303 : Transport Act 1983
In Schedule 12 in the twenty-sixth item

relating to the Motor Car Act 1958 the

expression "37F(1)," is repealed.

a

That item purports to simultaneously both amend and repeal section 37F(1) of

the Motor Car Act 1983. This is potentially confusing and misleading.

Accordingly the purported amendment is deleted from the Schedule. The item

is retrospective to 1 July 1983 to make it clear that on that day the only deed

done to section 37F(1) of the Motor Car Act 1983 was its repeal.
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80 Item 307 : Transport Act 1983

In Schedule 12 in the item relating to
Part Il. of the Second Schedule of the
Superannuation Act 1958 the words "or

of the " are repealed.
On examination it appears that there is no grammatical error, which was the
reason for inserting the item. Accordingly, item 307 is unnecessary and should
be deleted.
RECOMMENDATION 7
31 The Committee recommends that item 307 should be deleted from the

Bill as being unnecessary.

82 Items 325 and 326 : Victorian Economic Development Corporation Act
1981

These items amend the Victorian Economic Development Corporation Act 1981.
The purpose of both items is to clarify the description of the "Victorian
Promotions Committee" which was abolished by the VEDC Act. The existing
description in section 16 (b) is clearly wrong - it refers to the "Victoria
Promotions Committee  appointed under the State Development
Decentralization and Tourism Act 1978". No such cormmittee was appointed

under that Act. Accordingly, that description is repealed by item 326.

Item 325 inserts the correct description. The new description is consistent with
another provision of the Act (section 18(2)) which refers to "the trusts declared
by deed made and executed on 22 March 1956". It also accords with the finding
in an Auditor-General's report, a copy of which was produced to the

Committee. The item is deemed to have come into operation on | July 1981,
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the day on which the Victoria Promotions Committee was abolished and its

assets transferred.

83 Item 326 : Victorian Economic Development Corporation Act 1981

In perusing this Item, the Committee noted that as it appears in the Bill, the

item states :
In section 16(b) the expression "appointed
under the State Development Decentralization
and Tourism Act 1978 is repealed.
Clearly the intention was to place inverted commas after 1978, and the
Committee recommends that this oversight be corrected.
RECOMMENDATION 8

84 Item 326 of the Bill should be amended to provide :

In section 16(b) the expression "appointed
under the State Development Decentralization
and Tourism Act 1978" is repealed.

85 Item 328 : Water (Penalties and Borrowing Powers) Act 1982
This item repeals an ineffective amending item from the Schedule to the Water
(Penalties and Borrowing Powers) Act 1982. It was ineffective as it purported

to amend section 45(2) of the Drainage of Land Act 1975, which had been
previously repealed by the Planning Appeals Board Act 1982.
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86 Proposed New Item. On the advice of Parliamentary Counsel, the

Committee is of the view that a new item should be inserted to follow

immediately after Item 42 in Schedule 1. That Item should provide :

10,002 Drugs, Poisons and Controlled Substances (Amendment) Act
1983

In section 4#(f) after the expression "drug of dependence"

there shall be inserted the expression "(wherever occurring)".

The purpose of this provision of the amending Act was to change references in
the principal Act (the Drugs, Poisons and Controlled Substances (Amendment)
Act 1981) from "drug of dependence" to "drug of addiction". In one of the
provisions in the principal Act (section 33(5)) the old term appeared four times.
In the context it is clear that it should have been changed in all four places,
because every time it is used it refers to an earlier use of the term "drug of
addiction" (in section 33(3)). The purpose of this amendment is to give clear

effect to that intention. It should be retrospective to 18 December 1983.

87 Clause 4 and Schedule 2. These provisions continue on from the Statute

Law Revision (Repeals) Act 1982 in removing "spent" provisions. Generally,
these are provisions that have a single effect upon commencement, such as
Acts which amend other Acts or abolish statutory bodies. Once they have had

this effect they have no continuing operation.

88 The Statute Law Revision (Repeals) Act 1982 repealed a large number of
Acts passed between 1958 and 1979. This Bill repeals a number of spent pre-
1958 Acts and a number of spent 1980 Acts.

89 The Committee perused the individual items contained in Schedule 2. and
recommends two amendments.
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90 Act No. 1528 : Dunolly Cemetery Act 1897. The Act appears in the
Schedule as Dunnolly Cemetery Act 1897. This is incorrect.

RECOMMENDATION 9

91 The Committee recommends that Act No. 1528 appearing in the Second
Schedule should be amended to read Dunolly Cemetery Act 1897.

92 Act No. 9487 : Port Phillip Authority (Amendment) Act 1980. In this
item, the words "Whole Act" should be deleted to be replaced by the expression

“Sections 2 to I1". The effect of this amendment is to retain section 12 of the
Act. That section is a "sunset clause". That is, it provides that on the 3rd
anniversary of the commencement of the Act the Port Phillip Authority shall
cease to exist. The Act came into operation on 3 June 1981. Thus. section 12
is not "spent" and it is inappropriate to repeal it at this stage. The section will

be spent on 3 June 1984.

RECOMMENDATION 10

93 The Committee recommends that Act No. 9487 appearing in the Second
Schedule should be amended to omit the expression "Whole Act" and replace it

with the words "Sections 2 to 11",

RECOMMENDATION 11

9% The Committee recommends that the list of suggested amendments
appended to this Report become a part of the Statute Law Revision Bill 1984

before it is passed into law.

Committee Room,
2 May 1984
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APPENDIX

STATUTE LAW REVISION BILL 1984

SUGGESTED AMENDMENTS

Clause 3, line 17, omit "27" and insert "24"
Clause 3, line 18, omit "42 and 43" and insert "39, 40 and 41".
Clause 3, line 19, omit "44" and insert "42".
Clause 3, lines 20 and 21, omit all words and expressions on these lines.
Clause 3, page 2, line 1, omit "75" and insert "72".
Clause 3, page 2, line 2, omit "108" and insert "105".
Clause 3, page 2, line 3, omit "109" and insert "106".
Clause 3, page 2, line 4, omit "116" and insert "113".
Clause 3, page 2, line 6, omit "148" and insert "145".
Clause 3, page 2, line 7, omit "151" and insert "148".
Clause 3, page 2, line 8, omit "I55" and insert "152".
Clause 3, page 2, line 9, omit "158" and insert "155".
Clause 3, page 2, line 10, omit "163" and insert "160".
Clause 3, page 2, line 11, omit "165" and insert "162".
Clause 3, page 2, line 12, omit "168 to 172" and insert "165 to 169".
Clause 3, page 2, after line 12 insert the following :

"(q) Item 173 on 14 December 1982;".
Clause 3, page 2, line 13, omit "178 and 179" and insert "175 and 176".
Clause 3, page 2, line 14, omit "183" and insert "180".
Clause 3, page 2, line 15, omit "200" and insert "197".
Clause 3, page 2, line 16, omit "201 and 202" and insert "198 and 199",
Clause 3, page 2, line 17, omit "240 and 241" and insert ""237 and 238".
Clause 3, page 2, line 18, omit "242" and insert "239".
Clause 3, page 2, line 19, omit "255 and 256" and insert "252 and 253".
Clause 3, page 2, line 20, omit "293 to 308" and insert "290 to 304".
Clause 3, page 2, line 21, omit "325 and 326" and insert "321 and 322".
Clause 3, page 2, line 22, omit "327" and insert "323".
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27
28
29

30
31
32
33
34

35

Clause 3, page 2, line 23, omit "330" and insert "326".
Schedule 1, page 5, omit items 17, 18 and 19.

Schedule 1, page 8, after item 42 insert the following new item:

A. 10,002 Drugs Poisons and In section 4(f) after the
controlled sub- expression
stances (Amend- "drug of dependence™
ment)Act 1983. there shall be inserted the
expression

"(wherever occurring)".
Schedule 1, page 9, omit item 58.
Schedule 1, page 20, item 157, after "by" omit "the".
Schedule 1, page 35, omit item 307.
Schedule 1, page 38, item 326, omit "1978 is" and insert '1978" is'.
Schedule 2, page 40, item relating to Act 1528, omit "Dunnolly" and
insert "Dunolly".
Schedule 2, page 46, item relating to Act 9487, omit "Whole Act" and

insert "Sections 2 to 11".
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EXTRACTED FROM THE MINUTES OF THE PROCEEDINGS OF
THE LEGISLATIVE COUNCIL

FRIDAY 2 JULY 1982
JOINT INVESTIGATORY COMMITTEES - The Honourable W.A. Landeryou
moved, by leave, That, contingent upon the enactment and coming into
operation, this Session, of legislation to establish Joint Investigatory
Committees:
¥ ¥ ¥ H X ¥ * *
(b) The Honourables Joan Coxsedge, J.H. Kennan, N.B. Reid and Haddon
Storey be members of the Legal and Constitutional Committee;

* ¥ X X X X X N

Question - put and resolved in the affirmative.

WEDNESDAY 30 MARCH 1983
LEGAL AND CONSTITUTIONAL COMMITTEE - The Honourable
W.A. Landeryou moved, by leave, That the Honourable B.W. Mier be a
member of the Legal and Constitutional Committee.
Question - put and resolved in the affirmative.

TUESDAY 13 SEPTEMBER 1983
LEGAL AND CONSTITUTIONAL COMMITTEE - The Honourable Evan
Walker moved, by leave, That the Honourable J.H. Kennan be discharged
from attendance upon the Legal and Constitutional Committee.

Question - put and resolved in the affirmative.

WEDNESDAY 12 OCTOBER 1983
LEGAL AND CONSTITUTIONAL COMMITTEE - The Honourable Evan
Walker moved, by leave, that the Honourable W.A. Landeryou be
appointed a member of the Legal and Constitutional Committee.
Question - put and resolved in the affirmative.
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EXTRACTED FROM THE VOTES AND PROCEEDINGS OF
THE LEGISLATIVE ASSEMBLY

THURSDAY 1 JULY 1982

36 COMMITTEE APPOINTMENTS - motion made, by leave, and question -

That, contingent upon the coming into operation of the Parliamentary

Committees (Joint Investigatory Committees) Act 1982 -

* K X X X X X

(b) Mr. Ebery. Mr. Evans (Ballarat North), Mr. Gray, Mr. Hill
(Warrandyte), Mr. Hockley, Mr. Jasper, Mr. King* and Mr.

Whiting be appointed members of the Legal and

Constitutional Committee.

(Mr. Fordham) - put and agreed to.

* Mr. King deceased on 28 January 1983. Succeeded on Committee by the
Honourable B.W. Mier.
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SUMMARY OF RECOMMENDATIONS

65 RECOMMENDATION 1

The Committee considers that it is essential for the current debate on the
effectiveness or otherwise of delegated legislation to be taken into account by
government. To this end, the Committee recommends that a legislative base
should be provided for the introduction of procedures to ensure that delegated
legislation making is in accordance with community needs. The principles to be
followed by departments and authorities in the making of delegated legislation
should also be contained in that Act.

69 RECOMMENDATION 2

The Committee accepts that principal legislation cannot deal with every
conceivable issue which may arise in the pursuit of a particular policy outlined
in that legislation. However, as far as possible principal legislation should spell
out the policy guidelines to be followed by bodies vested with delegated powers
to implement government policy as stated in a particular Act. Where delegated
legislation deals with policy implementation, it should not go outside the
boundaries laid down in the Principal Act, although its terms may further define
the policy aims to be pursued under the principal legislation. The Committee
therefore recommends that principal legislation should, as clearly and precisely
as possible, indicate the boundaries of policy to be implemented by subordinate

legislation passed in accordance with that principal legislation.
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71 RECOMMENDATION 3

The Committee recommends that Parliament should establish a Scrutiny of Bills
Sub-committee of the Legal and Constitutional Committee, that Committee to
comment generally on Bills before the Parliament and, particularly, to
comment to Parliament on the nature and scope of enabling clauses contained
in Bills. The Scrutiny of Bills Sub-committee should have the responsibility of

alerting the Parliament to any clause of a Bill which might be considered to :
(i)  trespass unduly on personal rights and liberties;

(i) make rights, liberties and/or obligations unduly dependent

upon insufficiently defined administrative powers;

(iii) make such rights, liberties and/or obligations unduly dependent

upon non-reviewable administrative decisions;
(iv) inappropriately delegate legislative power;

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

That Sub-Committee should not have the authority to comment on policy.

76 RECOMMENDATION &

The Committee endorses in principle the introduction of provisions "sunsetting"
regulations after they have been in operation for a stated period. Departments
and other bodies having oversight of regulations should be required to undertake

periodic reviews of those regulations to justify their continuation.™

¥  The exact nature and terms of sunset provisions to be incorporated are

outlined at pp. 253-279 in Part II of this Report, and Recommendations 21-
30.
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83 RECOMMENDATION 5

The Committee considers that in proposing subordinate legislation, it is
necessary for departments and authorities to take into account, as far as
possible, relevant financial and non-financial costs and benefits, and other
relevant intangibles where appropriate, in the drawing up of that subordinate
legislation. It therefore recommends that a formal review process be
introduced incorporating these aspects in the nature of a regulatory impact

statement procedure, prior to the introduction of subordinate legislation .

8% RECOMMENDATION 6

The Committee endorses the concept of regulatory agendas and recommends
that each department and authority should, at regular intervals, draw up a
regulatory agenda covering projected regulatory initiatives and action to be
taken over a two to three year period, the agenda to act as a guide. However
the Committee does not consider that, at this stage, any legislative
requirement should be placed on departments and authorities to introduce
regulatory agendas; .nor should departments or authorities be "locked in" to any

proposed programme contained in such an agenda.

90 RECOMMENDATION 7

The Committee considers that it is important to ensure that, where practicable,
departments, authorities and other bodies formulating delegated legislation
should consult with public interest groups, business, trades unions, community
groups and other bodies having an interest in the content and form of delegated
legislation. To that end, the Committee recommends that procedures which
already exist should be continued, and where they do not, should be introduced

to ensure that consultation is carried out in the appropriate case.
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91 RECOMMENDATION 8

The Committee affirms that consultative processes by government departments
and other bodies drawing up subordinate instruments of a legislative nature
should be pursued with interested parties in relevant instances. Consequently,
the Committee recommends that consultative mechanisms established or
upgraded in accordance with Recommendation 7 should be made known to
interested parties. The degree of consultation should be determined by the
nature of the subordinate legislation, its importance to the economy and the
community, and the potential effect upon governmental, community, and

business operations.*

92 RECOMMENDATION 9

The Committee considers that it is important to ensure that public interest
groups which have a role to play in consultation about government policies
(including those pursued through delegated legislation) and which are under-
resourced should be enabled to carry out that function, and that means should
be found to ensure that such groups are able to perform a consultative role. To
this end, the Committee recommends that government should explore possible
means of providing funds for groups, whether by way of incentives to individuals
or companies to fund them, by direct funding, or by other means, with suitable

accountability provisions.

94 RECOMMENDATION 10

The Committee recommends that the powers of the Legal and Constitutional

Committee in its Subordinate Legislation Sub-committee should not be

¥  The method of upgrading consultative mechanisms is spelled out in detail

at pp. 332ff, 381, and 387{f, Recommendations 56 and 90 of this Report.
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increased to take into account policy matters, but should be spelt out to ensure
that subordinate legislation is framed in accordance with the terms of the

Principal Act, as proposed in Recommendations 71-76.

96 RECOMMENDATION 11

The Committee recommends that a review should be carried out of all rules,
regulations, orders and other subordinate instruments which come into being in
exercise of prerogative power, with a view to ensuring that future subordinate
legislation is dependent on the exercise of parliamentary powers, not upon

residual powers as in the case of the royal prerogative.

101 RECOMMENDATION 12

The Committee recommends that no extra-parliamentary body should be
established to review subordinate legislation, but rather that the Subordinate
Legislation Sub-committee of the Legal and Constitutional Committee should

continue to deal with that review.

104 RECOMMENDATION 13

The Committee considers that it is important to ensure that, where
appropriate, laws are uniform throughout Australia. Where uniform legislation
has been agreed to amongst the states, it is important that delegated legislation
under a Principal Act should be, as far as possible, uniform. In this regard, the
Committee recommends that where consultation processes are operative or are
introduced, thése processes should take place prior to the state and federal
governments meeting to determine the content and structure of delegated

legislation.
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105 RECOMMENDATION 14

The Committee observes that the introduction of consultation and impact
analysis procedures for delegated legislation has implications for the framing of
delegated legislation passed in accordance with a Uniform Act. The Committee
recommends that if other jurisdictions do not introduce review procedures,
state consultative and regulatory impact methods should be utilised, where
appropriate, prior to discussions with federal and state officers. Victorian
officers participating in round table negotiation on the formulation of such
delegated legislation should have the benefit of the information available from

review prior to those discussions taking place.

106 RECOMMENDATION 15

The Committee recommends that the Victorian Government takes up with the
federal and other state governments the question of revocation procedures in
relation to subordinate legislation passed under uniform principal legislation,
with a view to ensuring that regular review of such legislation becomes a policy

where uniformity is agreed upon.

113 RECOMMENDATION 16

The Committee recommends that clause 1 of the Bill should be amended to

provide :
This Act may be cited as the Subordinate Legislation (Review and
Revocation Act) 1984.

115 RECOMMENDATION 17

The Committee recommends that clause 3 of the Bill should be amended to

read:

This Act shall come into operation on 1 July 1985.
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120 RECOMMENDATION 18

The Committee recommends that an amendment to the Subordinate Legislation
Act 1962, to be included in the Subordinate Legislation (Deregulation) Bill 1983,

should provide an orderly system for the use of types of subordinate legislation

for particular executive exercises of power. That amendment should provide:

(a)

(b)

(c)

(d)

(e)

(f)

Regulations : all subordinate instruments of a legislative
nature should be promulgated as regulations.

All other subordinate instruments - should be used for

machinefy provisions only, except as indicated below in
relation to court rules and by-laws.

Proclamations should be used only in relation to the date of

coming into effect of an Act or dates of coming into effect of
particular parts of an Act; or for the declaration of particular
dates - such as a fire-hazard day, the emergency date of
coming into operation of particular provisions or requirements,
and the like.

Orders in Council should be used only for machinery

provisions, such as across-the-board rises in fees in accordance
with a general government directive to departments and
authorities as.a result of CPl rises or any similar cost-

estimate mechanism.

By-laws should be used by local authorities (councils) only and

not by any other bodies, departments, or authorities for the
making of subordinate instruments. (That is, by-laws should be

used only by authorities that are elected bodies.)

Court rules should continue to be used as the means of making

rules of court by way of subordinate instrument.
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All subordinate instruments made by statutory authorities, government

departments and bodies should be made in accordance with the above provision.

That is, regulations for instruments of a legislative character; proclamations

for the coming into operation of provisions or emergency or special dates;

orders in council for mechanical or administrative matters only. University

rules and regulations should be promulgated in the same way as subordinate
instruments emitting from other statutory bodies - namely, they should be
regulations where dealing with legislative matters; proclamations where dealing
with particular dates; orders in council for mechanical matters or matters of
an administrative nature only. All statutory rules - including regulations (which
includes uni'versity rules and regulations and court rules, are, under the

provision, to be published in the Government Gazette and to come in the usual

way to the Legal and Constitutional Committee for oversight by its Subordinate
Legislation Sub-committee. In accordance with this Recommendation, as a
matter of urgency all existing Acts and subordinate legislation should be
reviewed to ensure that enabling clauses are amended to conform with the
proposed code and, in consequence thereof, subordinate legislation should be

remade to conform with the code.

122 RECOMMENDATION 19

The Committee recommends that if Recommendation 18 is not accepted, a
provision rationalising subordinate legislation along similar lines should be

drawn up as an amendment to the Subordinate Legislation Act 1962, to clarify

what form of subordinate instrument is to be used to what purpose by
departments and other bodies vésted with the power of delegated legislation.
That code should, amongst other matters, establish clearly that legislative
supplements to Acts should be called regulations, and that by-laws should be
restricted to local councils. A form of subordinate instrument covering
mechanical and administrative matters should be fixed upon. The code should
also stipulate the forms of subordinate legislation which are to come within the

purview of the Subordinate Legislation (Deregulation) Bill 1983.
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123 RECOMMENDATION 20

The Committee recommends further that, if Recommendation 18 is not
accepted, then as an interim measure whilst the subordinate legislation code is
being drafted, a new sub-section (3A) should be added to clause 4 of the
Subordinate Legislation (Deregulation) Bill 1983. This provision should ensure
that (in addition to statutory rules as defined in section 2 of the Subordinate

Legislation Act 1962) all other forms of subordinate legislation come within the

terms of the Bill, with the onus lying upon the Attorney-General to determine
what subordinate legislation should be excluded from the regulation review and
revocation procedures of the Bill. Thus, the proposed sub-section (3) in clause 8
should stand, and a new sub-section (3A) should provide :

Subject to section 3, all forms of subordinate instrument must
comply with the terms of this Act unless the Attorney-General, on
the advice of the Legal and Constitutional Committee, declares by
notice in writing published in the Government Gazette that an
instrument or class of instrument not being a statutory rule within
the meaning of paragraph (a), (b) or (c) of the interpretation of
"statutory rule" is not of a legislative character but relates only to
matters which are of a fundamentally declaratory or machinery
nature. Those exempted matters should include limited interest
regulations such as second-hand dealers' exemptions, staffing levels
in the Police Department, and salary levels set by Public Service
Board Determinations, as well as acfoss the board fee rises.

126 RECOMMENDATION 21
The Committee recommends that, due to the passage of the Subordinate

Legislation (Revocation) Act 1984 which in effect incorporates the proposed
section 3A(1)(a) of the Subordinate Legislation Act 1962 that proposed section

should be deleted from clause 5 of the Bill.
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128 RECOMMENDATION 22

The Committee recommends that the proposed section 3A(1)(a) in Clause 5 of

the Bill should be replaced by a new section 3A(1)(a) in the following terms :
Unless sooner revoked, a statutory rule -
(a) made prior to 1 January 1962 and exempted from revocation

by the Subordinate Legislation (Revocation) Act 1984 shall by
virtue of this Act be revoked on 1 July 1985.

130 RECOMMENDATION 23

The Committee considers that it is necessary to apply sunset provisions
automatically to delegated legislation. Accordingly, the Committee
recommends that the proposed section 3A of clause 5 of the Subordinate
Legislation Act 1962, as amended by Recommendation 21, should remain part of
the Bill.

133 RECOMMENDATION 24

The Committee recommends that no provision for extension of time should be

drawn into the proposed section 3A.%

135 RECOMMENDATION 25

The Committee recommends that, in the event of Recommendation 24 not

being adopted in full by the Parliament and the Parliament considering that the

¥ Subject to the extraordinary case arising in the instance of refusal of

request for exemption. (See further Clause 5 : Sunset (b) 10 Year

Exemption, at p.271£f.)
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sunset provisions should exist but with a possibility of a short extension being

granted, on specified grounds, for the completion of review of a particular

subordinate instrument, a new section 3A(1A)(a) should be inserted in clause 5

of the Subordinate (Deregulation) Bill 1983, to provide :

3A

(1A)(a) Where an extension of time is sought beyond the

(b)

(c)

(@

scheduled date of revocation of a subordinate instrument, the
Minister having responsibility for administration of that
particular instrument shall be required to make representation
to the Legal and Constitutional Committee, setting out the
grounds upon which such extension is sought.

Where the Legal and Constitutional Committee certifies in
writing that in its opinion, on representations by the relevant
Minister, in the special circumstances of the particular case
the public interest requires it, the date of revocation of a
particular subordinate instrument should be extended by a
period of not more than six months, then revocation shall take
place on the expiration of that extended date.

Where the Legal and Constitutional Committee certifies in
writing that in its opinion, on representations by the relevant
Minister, there are no special circumstances affecting the
public interest and requiring extension, the date of revocation
of a particular subordinate instrument shall take place as if no

extension had been sought.

Where the Legal and Constitutional Committee has made out a
certificate in accordance with sub-sections (b) or (c) above,
that certificate must be laid before both Houses of the
Parliament as soon as is practicable after the making of that
certificate.
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(e) The certificate of the Legal and Constitutional
Committee as made out in accordance with subsections
(b) or (c) above will be final, unless both Houses of the
Parliament, by a majority in each House, overrule the
decision of the Legal and Constitutional Committee as

notified in the certificate.

(f) If both Houses of Parliament overrule the certificate of
the Legal and Constitutional Committee, then in the
case of sub-section (b) above, the date of revocation of
the particular subordinate instrument will come into
effect six months after the date laid down in section 3(1)
of this Act; in the case of subsection (c) above, the date
of revocation of the particular subordinate instrument
will come into effect as laid down in section 3(1) of this
Act.

137 RECOMMENDATION 26

The Committee recommends that a further provision be inserted into clause 5

of the Subordinate Legislation (Deregulation) Bill 1983 to provide :

S.3A
(1B)(a) Where a Minister responsible for the administration
of a particular subordinate instrument believes that,
despite that instrument having been in operation for ten
years and the revocation date being imminent, it is
inappropriate in the particular circumstances of the
case, and in the public interest, that the particular
subordinate instrument should be revoked, the Minister
may make a report to the Legal and Constitutional
Committee requesting continuance of the subordinate

instrument.
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(b)

(c)

(d)

A report made under section 3A(1B)(a) to the Legal and
Constitutional Committee should contain :

(i) the contents of the subordinate instrument;

(ii) an outline of its sphere of operation:

(iii) the aim of the instrument;

(iv) an outline of the consultative procedure which
were undergone when the subordinate instrument

was originally formulated;

(v) an assessment of the operation of the instrument

over the period of its existence; and

(vi) an outline of the consultative procedures which
have been undergone in the review process.

The report made by the Minister in accordance with the
foregoing subsection shall be published in the
Government Gazetle, a metropolitan daily newspaper

and, where appropriate, a local newspaper, trade,
business or professional journal and a community interest

newspaper or circular.

Where in consequence of publication of the report
objections to the continuance of the subordinate
instrument in unrevised form are received by the
Minister within 30 days of that publication, the Minister
shall forward those objections, together with any
responses by the Minister, to the Legal and
Constitutional Committee for consideration in its
deliberations on the report.
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(e)

(f)

(g)

(h)

(V)

If, in the opinion of the Legal and Constitutional
Committee, objections received under subsection (1B)(d)
have not been properly taken into account by the
Minister, the Committee may grant a further period of
up to 30 days for those objections to be given adequate

consideration by the Minister.

Where the Legal and Constitutional Committee certifies
in writing that in its opinion, on the report of the
Minister, in the special circumstances of the particular
case the public interest requires it, the subordinate
instrument shall be granted a revocation date 10 years
beyond the date upon which the Legal and Constitutional
Committee issues its certificate under this section.

Where the Legal and Constitutional Committee certifies
in writing that in its opinion, on the report by the
Minister, there are no special circumstances affecting
the public interest and requiring the non-application of
the scheduled revocation date, the date of revocation of
the particular subordinate instrument shall take place as
if no report under this section had been made to the
Committee.

The certificate of the Legal and Constitutional
Committee as made out in accordance with sub-sections
(e) or (f) above will be final, unless both Houses of the
Parliament, by a majority in each House, overrule the
decision of the Legal and Constitutional Committee as
notified in the certificate.

If both Houses of Parliament overrule the certificate of
the Legal and Constitutional Committee, then in the
case of sub-section (e) above, the revocation date of the

subordinate instrument being the subject of the
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certificate will come into effect ten years after the date
upon which the Legal and Constitutional Committee
issued its certificate under this section.

(j).  If both Houses of Parliament overrule the certificate of
the Legal and Constitutional Committee, then in the
case of sub-section (f) above, the revocation date of the
subordinate instrument being the subject of the
certificate will come into effect as laid down in section
3(1) of this Act, except that the Committee may grant
an extension of six months by certificate tabled in

Parliament.

138 RECOMMENDATION 27

Where a 10 year exemption has been granted, the Committee recommends that
an obligation should lie on the Government Printer, and upon the authority
administering the delegated legislation, to mark clearly on the front of
thestatutory rule that it has been granted a 10 year exemption and remains in
the same form as at the original date on which it was passed. Further, when
reprints of such a statutory rule are required, the reprint should carry the date
upon which the 10 year exemption was granted and also indicate clearly beside
this date that the exemption was granted and that the rule remains as it was
passed on the original date, with amendments incorporated since that original
date.

140 RECOMMENDATION 28

The Committee recommends that every department or other body responsible
for formulating and administering delegated legislation require at least one
officer to take on the duties of delegated legislation officer those duties to
include responsibility for oversight of existing legislation to ensure that it is

reviewed in accordance with sunset provisions contained in the Subordinate
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Legislation (Deregulation) Bill 1983. Where an officer has already been
designated as responsible for delegated legislation, that officer should also be
made responsible for ensuring that delegated legislation is reviewed in
accordance with sunset provisions contained in the Subordinate Legislation
(Deregulation) Bill 1983.

141 RECOMMENDATION 29

The Subordinate Legislation (Deregulation) Bill should be amended to include a

new provision 3A(1C) of clause 5 stating :

It shall be the responsibility of each department, authority or other
body responsible for the administration of subordinate instruments
to ensure that a review of all subordinate legislation is made under
Acts it administers and for which it has responsibility before the 10
year life time of that legislation expires.

143 RECOMMENDATION 30

The Committee recommends that, due to their inclusion in the Subordinate
Legislation (Revocation) Act 1984, proposed sections 3A(2) and (3) of clause 5
of the Subordinate Legislation (Deregulation) Bill 1983 (contained in the Bill)

should be omitted from the Bill and proposed section 3A(4) should be omitted
from clause 5 of the Bill as being covered by the passage of the Interpretation
of Legislation Act 1984.

147 RECOMMENDATION 31

The Committee recommends that the proposed section 6(2B) in clause 6 of the
Subordinate Legislation (Deregulation) Bill 1983 should be amended so that the
word "proposes' is replaced with the word "intends"; and the word "propose" is

replaced with the word "declare".
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149 RECOMMENDATION 32

The Committee recommends that in the proposed section 6(2B) of clause 6 of
the Subordinate Legislation (Deregulation) Bill 1983 the words "considerations

of natural justice" should be omitted.

150 RECOMMENDATION 33

In consequence of Recommendations 31 and 32, the Committee recommends
that the proposed section 6(2B) of clause 6 of the Subordinate Regulation
(Deregulation) Bill 1983 should be amended to provide :

(2B) Where the Legal and Constitutional Committee intends to
adversely report on a statutory rule and it is of the opinion
that the operation of the statutory rule should be suspended
pending the consideration by Parliament of the statutory rule,
the Legal and Constitutional Committee may declare in the
report, that the operation of the statutory rule shall be
suspended by notification to the Governor in Council.

151 RECOMMENDATION 34

As a further consequence of Recommendations 31 and 33, the Committee
recommends that the word "proposes", where it appears in proposed section
6(2C) of clause 6 of the Bill, should be amended to be replaced with the word
"declares".

153 RECOMMENDATION 35

The Committee recommends that the time limit of seven days provided in the

proposed sections 6(2C) and (2D) of clause 6 of the Subordinate

Legislation(Deregulation) Bill 1983, during which a Minister should make a

XXXVii



recommendation to the Governor in Council to declare that a statutory rule
should not, despite the report of the Legal and Constitutional Committee, be
suspended, and the Governor in Council to make that declaration by publication

in the Government Gazette, should remain in the Bill.

155 RECOMMENDATION 36

The Committee recommends that the Governor in Council should have the
power to override a declaration that a statutory rule be suspended, pending
consideration by the Parliament of the Legal and Constitutional Committee's
report under the proposed sub-sections 6(2C) and 6(2D) of clause 6 of the
Subordinate Legislation (Deregulation) Bill 1983.

157 RECOMMENDATION 37
The Committee recommends that a new section 6(2DA) should be inserted
immediately following the proposed section 6(2D) in clause 6 the Subordinate

Legislation (Deregulation) Bill 1983 to provide :

(2DA) If the Governor in Council does not under sub-section (2D)
by Order in Council published in the Government Gazette

declare that the operation of a statutory rule shall not be
suspended and that the declaration of suspension by
theLegal and Constitutional Committee shall be of no
force or effect, the Governor in Council shall publish in
the Government Gazette a notice to the effect that the

statutory rule is suspended in accordance with the
declaration of the Legal and Constitutional Committee
pending consideration of the Committee's report by each
House of Parliament.
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159 RECOMMENDATION 38

The Committee recommends that section 6 of the Subordinate Legislation Act

1962 should be repealed and replaced by the following proposed section, to be

incorporated into the Subordinate Legislation (Deregulation) Bill 1983 :

Clause 6

Section 6 of the Subordinate Legislation Act 1962 shall be repealed
and replaced with the following section :

6 LR

(2F) (1) Where -

(2)

(a) the power to make a statutory rule is expressed to
be subject to the statutory rule being disallowed by

Parliament; or

(b) a statutory rule has been reported on adversely by
the Legal and Constitutional Committee

the statutory rule shall be disallowed unless each House of the
Parliament passes a resolution of affirmation of the rule in
accordance with the requirements of sub-section (2) of this
section.

Notice of a resolution to affirm a statutory rule must be given
in the House in question on or before the eighteenth day upon
which that House sits after the rule is laid before that House
and the resolution must be passed on or before the twelfth day
upon which that House sits after notice of the resolution has
been given in that House but the power of either House to pass
a resolution affirming the statutory rule shall not be affected
by the prorogation or dissolution of Parliament or of either
House of the Parliament and for the purpose of this section
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the calculation of days upon which a House has sat shall be

made as if there had been no such prorogation or dissolution.

(2A) Notice of resolution to affirm a statutory rule may be
expressed to apply to the whole or to any part of the statutory
rule and a resolution to affirm the whole or any part of a

statutory rule shall have effect according to its tenor.

(3) Where a statutory rule is not affirmed by Parliament the
failure of affirmation shall have the like effect to the repeal

of an enactment.

In accordar~= with this Recommendation, an urgent review should be
undertaken of the nature and extent of statutory rules which are subject to
disallowance by Parliament (as covered by section 6(1)(a) of the Subordinate

Legislation Act 1962) to determine whether they should be made in that way, or

whether the power to make those rules should not be expressed to be subject to
the statutory rule being disallowed by Parliament. If, following this review, it
is considered that certain rules should be subject to such a procedure, it would
be preferable to make them subject to affirmation by Parliament (to bring the
provision into line with the remainder of the proposed new section 6) and
therefore to replace the word "disallowed" where it appears in proposed section
6(1)(a) with the word "affirmed".

160 RECOMMENDATION 39

If Recommendation 38 is not accepted, then the Committee recommends that a
new provision should be inserted into the Subordinate Legislation (Deregulation)
Bill 1983 to provide for affirmative resolution by the Parliament if the
declaration by the Legal and Constitutional Committee under proposed sections
(2B) and (2C) of the Bill that a statutory rule be suspended, is not to be

confirmed by the Parliament. That provision should state :
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(2AA)  Where a statutory rule has been adversely reported on by
the Legal and Constitutional Committee and in accordance
with sub-sections (2B) and (2C) of section 6 of this Act that
Committee has declared suspension of the statutory rule,
the suspension shall be upheld and the statutory rule
disallowed unless each House of the Parliament passes a
resolution to affirm the statutory rule in accordance with
sub-section (2AB) of this section.

(2AB)  Notice of a resolution to affirm a statutory rule adversely
reported on by the Legal and Constitutional Committee in
accordance with sub-sections (2B) and (2C) of section 6 of
this Act must be given in the House in question on or
before the eighteenth day upon which that House sits after
the report of the Committee on the statutory rule is laid
before that House and the resolution must be passed on or
before the twelfth day upon which that House sits after
notice of the resolution has been given in that House but
the power of either House to pass a resolution affirming
the statutory ruie shall not be affected by the prorogation
or dissolution of the Parliament or of either House of the
Parliament and for the purpose of this section the
calculation of days upon which a House has sat shall be
made as if there had been no such prorogation or

dissolution.

161 RECOMMENDATION 40

If Recommendation 39 is endorsed rather than Recommendation 38, the

Committee further recommends that section 6 of the Subordinate Legislation

Act 1962 should be amended to provide :

6(1) Subject to sub-section (2AA) of this section, where -
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(a) the power to make a statutory rule is expressed to be
subject to the statutory rule being disallowed by
Parliament; or

(b) a statutory rule has adversely been reported on by the
Legal and Constitutional Committee - ...

163 RECOMMENDATION #1

If the Parliament does not accept Recommendation 38 or Recommendation 39
of the Committee, the Committee recommends that a new provision should be
inserted into clause 6 of the Subordinate Legislation (Deregulation) Bill 1983 to

provide :

(2DA) Where the Governor in Council makes an Order in Council
under sub~-section (2D) that the suspension of a statutory rule
as provided for by the Legal and Constitutional Committee in
its report under section (2B) of this Act should be of no force
or effect, that Order in Council should continue in effect
unless or until the Parliament passes a resolution in
accordance with section 6(1)(b) and (2) of this Act.

165 RECOMMENDATION 42

The Committee recommends that a provision should be inserted into the
Subordinate Legislation (Deregulation) Bill 1983 to provide that where a
statutory rule is declared by the Legal and Constitutional Committee to be
suspended, and that suspension is not overridden by Governor in Council, the
rule shall be deemed during the time of suspension to be void and of no effect,
and that the deeming shall continue where the rule is not affirmed by the
Parliament in debate under the proposed section 6 of the Subordinate

Legislation Act 1962 (see Recommendation 38). Further, where the suspension

of the Committee is overruled by Governor in Council, unless the Parliament
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affirms the lifting of the suspension by debate in accordance with proposed
section 6, the rule shall be deemed to have been void and of no effect from the
time of declaration of suspension by the Committee. It should further be
provided that if the adverse report of the Legal and Constitutional Committee
is debated in the Parliament, then at that time the Parliament should have the
option to determine whether acts done or not done under the rule should be

dealt with as if the rule was void and of no effect.

168 RECOMMENDATION 43

The Committee recormmends that support be given to the Government Printer's
bimonthly and biannual newsletters, and that the Department of Property and
Services should allocate funding and other resouces sufficient to ensure that a
publicity campaign is undertaken to inform potential subscribers of Government

Printer publications, in particular the Government Gazette and the bimonthly

and biannual newsletters.

169 RECOMMENDATION 44

The Committee recommends that the Department of Property and Services, in
conjunction with the Government Printing Office, should explore ways in which
statutory rules can be more widely disseminated, particularly to local libraries,

in the most cost-effective manner.

171 RECOMMENDATION 45

The Committee recommends that the proposed section 9B(1) of clause 7 should

be amended to read :

(1) The Minister administering the Act under which any statutory
rule is made shall ensure that a copy of the statutory rule

printed in accordance with section 4 or where a reprint of the

xLidii



statutory rule has been prepared in accordance with section 9
a copy of the reprint and any subsequent amending statutory
rule -

(a) can be purchased on demand by any member of the
public during normal office hours from the Sales Branch
of the Government Printing Office or some other
appropriate public office specified by the Minister by a
notice published in the Government Gazette; or

(b) is available for inspection by any member of the public
without charge during normal office hours at the
Department of the Minister or some other appropriate
public office specified by the Minister by a notice
published in the Government Gazette.

172 RECOMMENDATION 46

The Committee recommends that all Ministers should be required to ensure that
where their departments have regional offices, those regional offices should
carry at least one copy each of statutory rules and other delegated legislation
administered by the department, to be available for perusal by the public.
These offices should be specified by the Minister by a notice published in the
Government Gazette as provided in the proposed section 9B(1) of clause 7 of
the Subordinate Legislation (Deregulation) Bill 1983.

173 RECOMMENDATION 47

The Committee recommends that all Ministers should be required to ensure that
where they have on site operations, where statutory rules or other subordinate
legislation is relevant to the operations or works, these statutory rules or other
subordinate legislation should be available on site for perusal by the public.

Site offices should be required to be notified in the Government Gazette as
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provided in the proposed section 9B(1) of clause 7 of the Subordinate Legislation
(Deregulation) Bill 1983.

174 RECOMMENDATION 438

Recognising that the Government Gazette, although necessarily used for the

dissemination of much government information and in particular the publication
of statutory rules and other subordinate legislation, and being named in the
Subordinate Legislation (Deregulation) Bill 1983 as a means of informing the
public of the whereabouts of subordinate legislation for their perusal, is not
readily identified or obtained by many members of the public in Victoria, the
Committee recommends that the Minister for Administrative Services should

explore (and put into effect) practical ways of ensuring that the Government

Gazette reaches a wider public than is currently the case.

176 RECOMMENDATION 49

The Committee recommends that the proposed section 9B(2) in clause 7 be

omitted from the Subordinate Legislation (Deregulation) Bill 1983.

177 RECOMMENDATION 50

The Committeee recommends that a new subsection (2) of proposed section 9B
in clause 7 of the Subordinate Legislation (Deregulation) Bill 1983 should be

drafted to provide :
(2) Where a statutory rule has come into force -
(a) a person shall not be convicted of an offence consisting
of a contravention of the statutory rule or provision in

question unless it is proved that at the time of the
alleged contravention a copy of the statutory rule or of
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the reprint of the statutory rule could be purchased or
inspected as provided by subsection (1); and

(b) a person shall not be prejudicially affected or made
subject to any liability by the statutory rule or provision
in question unless it is proved that at the relevant time a
copy of the statutory rule could be purchased or
inspected as provided by subsection (1).

130 RECOMMENDATION 51

The Committee endorses in principle the proposal that guidelines for
preparation of subordinate legislation and procedures to be followed in that
preparation should be laid down in the Subordinate Legislation Act as a
schedule, these guidelines to be prepared by the Attorney-General in

consultation with the Legal and Constitutional Committee.”

181 RECOMMENDATION 52

The Committee endorses the inclusion of the proposed section 11 in the
Subordinate Legislation (Deregulation) Bill 1983, subject to Recommendation
78.

¥ The content of these guidelines as proposed under the Subordinate

Legislation (Deregulation) Bill 1983 will be discussed fully in this Report in
Schedule 2 : Guidelines, at pp.381-403.).)
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183 RECOMMENDATION 53

The Commmittee recommends that a new sub-section should be inserted in
proposed section 12 to precede proposed section 12(1) in clause 8 of the

Subordinate Legislation (Deregulation) Bill 1983. This would be numbered
12(Al), and provide :

(A1) Where a statutory rule is proposed to be made which
relates only to matters which :

(a) are made by way of proclamation; or
(b) are made by way of order in council; or

(¢) deal with relations, organisations or procedures within or

as between departments or statutory bodies;

the preparation of a regulatory impact statement is not required.

184 RECOMMENDATION 54

If the Committee's recommendation for a rationalisation of subordinate
instruments is not adopted as an amendment to this Bill, then the Committee
recommends that until such time as a subordinate instrument "code" is drafted
in accordance with Recommendation 18 a new sub-section 12(Al) to precede
proposed section 12(1) should be incorporated into clause 8 of the Subordinate

Legislation (Deregulation) Bill 1583 to provide :

(1) Where a statutory rule is proposed to be made which
relates only to matters which :

(a) are of a fundamentally declaratory or machinery nature
only; or
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(b)  deal with relations, organisations or procedures within or
as between departments or statutory bodies; or

(¢) involve the setting of fees where a rise is made at the
direction of the Department of Management and Budget
as an across the board measure calculated in accordance
with a Consumer Price Index rise or similar price rise

indicator,
the preparation of a regulatory impact statement is not required.

The Committee further emphasises that with acceptance of Recommendation
18, this provision would necessarily be incorporated in the Bill as an interim
measure until all enabling clauses in existing Acts, and subordinate instruments
made under them, have been revised and amended in accordance with the code
to be introduced by that Recommendation or Recommendation 19.

186 RECOMMENDATION 55

In consequence of Recommendation 53 the Committee recommends that the
proposed section 12(1) of the Subordinate Legislation (Deregulation) Bill 1983 be

amended to provide :

Subject to sub-section (A1) of this section, where a statutory

rule is proposed to be made the following provisions shall apply :
(@) [as provided in the Subordinate Legislation
(Deregulation) Bill 1983],
188 RECOMMENDATION 56

The Committee recommends that proposed section 12(1)(a) of the Subordinate
Legislation (Deregulation) Bill 1983 should be redrafted to provide :
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(a) A notice shall be published in the Government Gazette and in

a daily newspaper, and where appropriate a trade,
professional, business, and/or public interest journal,

newsletter, newspaper or circular

190 RECOMMENDATION 57

The Committee recommends that the word "analysis" in section 12(1)(a)ii)

should be replaced with "statement", the provision to read :

(1)(a) ...
(i) summarizing the results of the regulatory impact
statement; ...

192 RECOMMENDATION 58

To ensure that adequate access to regulatory impact statements is available to
those having a real interest in them, departments and authorities should adopt a
sensible approach to providing copies of regulatory impact statements on

request, within a reasonable time and at a reasonable fee where necessary.

194 RECOMMENDATION 59

The Committee recommends that proposed section 12(1)(a)(iv) should be

amended to read :

inviting public comments and submissions within such time, being
not less than 21 days from publication of the notice, as specified in

the notice ...

If, after the Subordinate Legislation (Deregulation) Bill 1983 becomes law and

comes into operation it becomes evident that the time period is too short, then
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an appropriate amendment should be made increasing time for public comment

and consultation.

196 RECOMMENDATION 60

The Committee endorses the inclusion of proposed section 12(1)(b) in clause 8 of
the Bill, noting that it puts into statutory form a process which currently exists
in many departments and authorities in relation to the formulation and review
of regulations, and that consideration of comments and submissions received
from outside the department or authority proposing a statutory rule is likely to
enhance the regulation making process.

198 RECOMMENDATION 61

The Committee recommends that as the Parliamentary Counsel's task is to
examine the legalities of proposed statutory rules, sub-section (1)(c)(i) of
proposed section 12 in clause & should be deleted from the Subordinate
Legislation (Deregulation) Bill 1983. However, provision should be made for the
objectives sought to be achieved by a statutory rule to be made clear to
Parliamentary Counsel and to all reading the rule. To that end, a statement of
the objectives of the statutory rule should be contained in the preamble to the
proposed rule, and should remain in the preamble when the rule comes into

effect.

201 RECOMMENDATION 62

The Committee endorses the inclusion of proposed section 13(2) of clause 8 in

the Subordinate Legislation (Deregulation) Bill 1983 in amended form, to read :

(2) It shall not be necessary to comply with section 12 or section
13(1) if -



(a)

(b)

the Premier certifies in writing that in her or his
opinion in the special circumstances of the
particular case the public interest requires that the
proposed statutory rule should be submitted for
making by or for the consent or approval of the
Governor in Council without complying with sub-
section (1); and

a copy of the certificate is submitted with the
proposed statutory rule.

205 RECOMMENDATION 63

The Committee recommends that proposed section 13(3)(e) of clause 8 should

become 13(3)(ab), to appear immediately following 13(3)(a) :

(3)

A proposed statutory rule shall be submitted to the Chief
Parliamentary Counsel for advice as to whether the proposed

statutory rule -

(a)

(ab)

appears to be within the powers conferred by the Act

under which it is proposed to be made;

appears without clear and express authority being
conferred by the Act under which the statutory rule is to

be made -

(i) to have a retrospective effect;

(ii) to impose any tax, fee, fine, imprisonment or other
penalty;

(iii) to shift the onus of proof to a person acused of an
offence; or

(iv) to sub-delegate powers delegated by the Act; ...
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207 RECOMMENDATION 64

The Committee recommends that proposed sub-section 13(3)(b) should be

redrafted to read :

(b) appears to be within the general objectives of the Act under
which it is proposed to be made; ...

209 RECOMMENDATION 65

The Committee recommends that proposed section 13(3)(c) in clause 8 should be

redrafted to read :

(c) appears to be consistent with and to achieve the objectives set
out in the proposed statutory rule or, where the proposed
Statutory rule is to amend an existing statutory rule, the
objectives set out in the existing statutory rule; ...

211 RECOMMENDATION 66

The Committee recommends that section 13(3)(d) of clause 8 be redrafted to

read :
(d) appears to be inconsistent with principles of justice and
fairness
213 RECOMMENDATION 67

The Committee recommends that proposed paragraphs (f) and (g) of section
13(3) of clause 8 remain a part of the Bill, but that paragraph (h) be omitted
from the Bill.
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216 RECOMMENDATION 68

The Committee does not believe it should be mandatory for departments or
authorities to seek Department of Management and Budget advice on the costs
likely to be incurred in administration of and compliance with proposed
statutory rules of a fundamentally declaratory nature, involving internal
departmental operations, or interdepartmental operations, or involving fee rises
across the board. It therefore recommends that proposed section 13(4)a) in
clause 8 should be removed from the Subordinate Legislation (Deregulation) Bill
1983.

218 RECOMMENDATION 69

The Committee recommends that if proposed section 13(4)(a) in clause 8 is,

despite Recommendation 68, retained in the Bill, then it should be redrafted to

provide :
"the estimated costs likely to be incurred directly and indirectly in
the administration of and compliance with the proposed statutory
rule; or..."

220 RECOMMENDATION 70

The Committee recommends that one department be given the task of being an
adviser to other departments and authorities on economic, social, community,
and business factors affecting the possible application of proposed regulations
and that that department should be the Department of Management and Budget
or the Department of Industry, Commerce and Technology. The Committee
emphasises, however, that the relevant department should be required to foster
its ability to take into account social and community factors from a human
rather than business perspective. Accordingly, the Committee recommends

that proposed section 13(4)(b) in clause 8 should remain a provision of the Act.
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223 RECOMMENDATION 71

The Committee recommends that proposed section 14(1)(h) should become

(1)(ab), so that the proposed section reads :

(1) Where the Legal and Constitutional Committee considers that
a statutory rule laid before Parliament under section 5 -
(a) does not appear to be within the powers conferred by the
Act under which the statutory rule was made;
(ab) without clear and express authority being conferred by
the Act under which the statutory rule was made -
(i)  has a retrospective effect;
(ii) imposes any tax, fee, fine, imprisonment or other
penalty;
(iii) purports to shift the onus of proof to a person
accused of an offence; or
(iv) provides for the sub-delegation of powers
delegated by the Act; ...
225 RECOMMENDATION 72

The Committee recommends that the proposed section 14(1)(b) be amended to

read :

(b)

does not appear to be within the general objectives, intention

or principles of the Act under which the statutory rule was

made; ...
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227 RECOMMENDATION 73

The Committee recommends that proposed section 14(1)(c) should remain in
Clause 8 of the Subordinate Legislation (Deregulation) Bill 1983.

229 RECOMMENDATION 74

The Committee recommends that proposed section 14(1)(d) should be amended

to omit "controversy" to read :

(d) contains any matter or embodies any principles, which matter
or principles should properly be dealt with by an Act and not
by subordinate legislation; ...

231 RECOMMENDATION 75
The Committee recommends that proposed sub-section 14(1)(f) in clause 8 be
amended to remove the words "rules of natural justice" and replace them with

the words "principles of justice and fairness" to provide :

is inconsistent with principles of justice and fairness

233 RECOMMENDATION 76
The Committee recommends that the remaining provisions - proposed

paragraphs (e), (f), (i), (j), and (k) of proposed section 14(1) of clause 8 remain a
part of the Bill.
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235 RECOMMENDATION 77

The Committee recommends hat proposed section 14(2) of clause 8 remain part
of the Bill, but that it be recast to provide :

(BA) A report of the Legal and Constitutional Committee under this
section may contain such recommendations and declarations of

suspension as the Committee considers appropriate, including :

(a) arecommendation that the statutory rule should be -
(i) disallowed in whole or in part; or
(i) amended as suggested in the report; and

(b) a declaration that the statutory rule should be suspended
in accordance with section 6 pending consideration by
Parliament under this Act.

238 RECOMMENDATION 78

The Committee recommends that Schedule 1 be omitted from the Bill.
Furthermore, sub-section (2) of proposed section 1l in clause 8 of the Bill

should be omitted.

(In the event of Recommendation 78 not being accepted, the Committee
proposes the following five recommendations (Recommendation 79 to

Recommendation 83.)

241 RECOMMENDATION 79

The Committee recommends that paragraph 1 of Schedule 1 be omitted from
the Bill and a "code" of subordinate legislation be incorporated into the

Subordinate Legislation Act 1962 in accordance with Recommendation 18.
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(Appropriate provision would necessarily be made so that subordinate legislation

already existing would be covered.)

243 RECOMMENDATION 80

The Committee therefore endorses the inclusion of paragraph 2 in Schedule 1,
and notes that under Schedule 2 guidelines are provided which ensure that
departments and authorities should alert themselves to the necessity (if there is

such a necessity) for consulting with other governmental bodies.*

245 RECOMMENDATION 81

The Committee recommends that where "cost" and "costs" appear in sub-
paragraphs 3(d) and (f) of paragraph 3, these terms should be qualified to
indicate that non-financial as well as financial costs and benefits are to be
given adequaté regard in reviewing proposed delegated legislation. To this end,

those sub-paragraphs should be amended to provide :

(d) a proposed statutory rule embodies the alternative which achieves
the objectives of that statutory rule at a financial and social cost
which is less than the financial and social benefits which may result
from the alternative:

(f) a detailed examination of the financial and social benefits and the

financial and social costs is undertaken.

For comments of the Committee on the content of these guidelines, see

Schedule 2 : Guidelines with Respect to the Preparation and Content. of

Statutory Rules, at pp.381-403.
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247 RECOMMENDATION 82

The Committee recommends that the question of which delegated legislation
should or should not be subject to regulatory impact procedures should not be
contained in a Schedule but in the body of the proposed Act in accordance with
Recommendation 53 and to this end paragraph % of Schedule | of the
Subordinate Legislation (Deregulation) Bill 1983 should be omitted from the
Bill.

251 RECOMMENDATION 83

The Committee recommends that paragraphs 5 and 6 of Schedule 1 remain in
the Bill, but, being unnecessary to the good operation of the proposed Act,
paragraph 7 of Schedule | be omitted from the Subordinate Legislation
(Deregulation) Bill 1983.

253 RECOMMENDATION 84

The Committee endorses the objectives underlying the procedures outlined in
Schedule 2, and recommends the inclusion of such a Schedule in the Bill, taking
into account amendments in accordance with the recommendations of this
Report.

255 RECOMMENDATION 85

The Committee recommends that Schedule 2 should be amended to ensure that
departments and authorities in proposing delegated legislation take into account
tangible and intangible costs and benefits, advantages and disadvantages, and do
not give undue emphasis to monetary costs. Those amendments should include a

new paragraph Al stating :

Al In this Schedule, wherever costs and benefits, advantages and
disadvantages are referred to, social and economic costs and
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benefits, advantages and disadvantages, are required to be taken
into account, and shall be given due consideration.

256 RECOMMENDATION 86

The Committee recommends that sub-paragraph 1(b)(iv) be amended to replace

the words "are disproportionate to" with "less than".

257 RECOMMENDATION 87

Wherever "costs" and "disadvantages" are referred to, the provisions should
refer equally to "benefits and "advantages". Consequently the Committee
recommends that the following amendment* be made to the provisions of

paragraph 1
(b) ...

(iv) Do not involve costs or disadvantages which are less than
the benefits or advantages sought to be achieved.

(c) Alternate means of achieving those objectives (whether wholly
or substantially and whether by way of self regulation, ... or
otherwise) shall be considered and an evaluation made of the
benefits and advantages expected to arise from each such
alternative as compai'ed with the costs and disadvantages,
both direct and indirect, tangible and intangible.

(e) (i) Where a proposed statutory rule is likely to impose any
appreciable burden, disadvantage or cost, whether direct
or indirect, tangible or intangible, upon any sector ...

*Amending words are underlined
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258 RECOMMENDATION 88

In accordance with Recommendation 85 the Committee recommends that the

following amendment* be made to the provisions of paragraph 2 :

(d) Among alternative approaches to any given regulatory
objective, the alternative involving the least net cost or the
greatest benefit to the community shall normally be chosen;

and

cee

259 RECOMMENDATION 89

In accordance with Recommendation 85 the Committee recommends that the

following amendment* be made to the provisions of paragraph 3 :

A statutory rule shall :
(d) Adopt the means of achieving those objectives which appear
likely to involve the least burden or the greatest advantage to

the community;

ooe

261 RECOMMENDATION 90

The Committee recommends that Schedule 2 be amended to make clear the

interests which should be consulted, where appropriate. To this end, a new

* Amending words are underlined.
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paragraph A2 is to be inserted to provide :

A2 In this Schedule, wherever consultation is required such
consultation should take place with the public, community

groups, special interest groups, trades unions, and business
interests where appropriate.

263 RECOMMENDATION 91
In accordance with non-sexist principles of language, the Committee

recommends that sub-paragraph (f) of paragraph (3) of Schedule 2 should be

redrafted to provide :
A statutory rule shall :

(f)  Be expressed plainly and unambiguously, consistently with the
language of the enabling Act and in accordance with modern
standards of drafting applying in the State of Victoria.

265 RECOMMENDATION 92

The Committee recommends that sub-paragraph (g) of paragraph 4 of Schedule
2 be redrafted to read:

Is inconsistent with principles of justice and fairness.

266 RECOMMENDATION 93

The Committee recommends that sub-paragraph (h) of paragraph 4 of Schedule
2 be replaced as sub-paragraph (ab), so that the paragraph reads :

4 A statutory rule shall not :
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(a) Exceed the powers conferred by the Act under which the
rule purports to be made;

(ab) Without clear and express authority in the enabling Act -~

(i)  have any retrospective effect;

(ii) impose any tax or fee, or any fine, imprisonment or

other penalty;

(iii) purport to shift the onus of proof to a person
accused of an offence;

(iv) provide for any further delegation of powers
delegated by the Act.

268 RECOMMENDATION 9%

The Committee recommends that no provision need be included in the
guidelines emphasising the need to deal in a common sense manner with any
proposed alternatives to regulation, but that in accordance with the Report on
the Interpretation Bill 1982 and section 35 of the Interpretation of Legislation

Act 1984 it should be taken by departments and other authorities proposing
regulations that they need not search exhaustively for alternatives, nor should
they presume that self regulation and/or the setting of performance standards

is inevitably preferable to regulation.

270 RECOMMENDATION 95

The Committee recommends that paragraph 5 of Schedule 2 should be omitted

from the Bill as being unnecessary.
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271 RECOMMENDATION 96

If this recommendation is not endorsed by the Parliament, the Committee

recommends that in accordance with the principle stated in the Report on the

Interpretation Bill 1982 and with stated government policy following

acceptance of that Report, the word "chairman" should be replaced by the title

"chairperson".

273 RECOMMENDATION 97

The Committee recommends that a new paragraph 5 be inserted in the
Subordinate Legislation (Deregulation) Bill providing :

5(a) Where a regulatory impact statement has been prepared under
Section 12 and a decision has been made that the statutory
rule the subject of that regulatory impact statement should be
made, the permanent head or chairperson of the department or
Statutory body making that determination shall, before it is
submitted to the Governor in Council, publish that decision in
the Government Gazette and a daily newspaper.

(b) Where a regulatory impact statement has been prepared under
Section 12 and a decision has been made that the statutory
rule the subject of that regulatory impact statement should
not be made, or that an alternative means should be used to
carry out the object as stated in the regulatory impact
statement, the permanent head or chairperson of the
department or statutory body making that determination shall,
before it is submitted to the Governor in Council, publish that
decision in the Government Gazette and a daily newspaper.
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276 RECOMMENDATION 98

The Committee recommends that Schedule 3 of the Bill become Schedule 1, as
this will give those dealing with the proposed Act a more immediate

understanding of the regulatory impact statement procedure.

278 RECOMMENDATION 99

The Committee recommends that paragraph 3 of Schedule 3 be redrafted to

provide :

A regulatory impact statement should include the following

matters -

3 An assessment of the monetary and social costs and benefits
of each alternative including resource allocation,
administration and compliance costs and where the benefits
and costs cannot be assessed solely in monetary terms an
outline of the social costs and benefits.

230 RECOMMENDATION 100

The Committee recommends that where the word "should" appears in Schedule

3 it be replaced by "shall" to read :

A regulatory impact statement shall include the following matters :

283 RECOMMENDATION 101

The Committee recommends that in having regard to the recommendation of
this Report and the content of the Subordinate Legislation (Deregulation) Bill
1983 generally, the Parliament recognise the need for resources to be available

to the Committee for the carrying out of its increased functions.
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REPORT

The Legal and Constitutional Committee has the honour to report as follows :

1 By resolution of the Legislative Council on 29 November and the
Legislative Assembly on 30 November 1983, the proposals contained in the
Subordinate Legislation (Deregulation) Bill 1983 were referred to the Legal and

Constitutional Committee for inquiry, consideration and report.

2 The Committee heard evidence from :

The Hon. A.J. Hunt, M.L.C., Leader of the Opposition, Legislative
Council, Parliament of Victoria

Mr. J. C. Finemore, O.B.E., Q.C., Chief Parliamentary Counsel

Mr. J. Butera, Parliamentary Counsel

Dr. R.F. Cranston, Senior Lecturer in Law, Australian National
University

The Hon. P.S.M. Philips, M.L.C., Parliament of New South Wales

Professor M.G. Porter, Director, Centre of Policy Studies,
Monash University

Dr. J. Pincus, Centre of Policy Studies, Monash Univesity

Mr. A.J. Forrester, Secretary, State Electricity Commission of
Victoria

Mr. P.H. MacSporran, Managing Solicitor, State Electricity
Commission of Victoria

Mr. H. Du Guesclin, Solicitor, State Electricity Commission of

Victoria
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Senator A.J. Missen, Australian Parliament
Ms. A. Gorman, Director, Social Impacts
Mr. H. Raysmith, Director, Victorian Council of Social Service
Ms. H. Halliday, Victorian Council of Social Service
Mr. M.R. Knight, Director of Research, Natural Resources and
Environment Committee of the Victorian Parliament
(Formerly Chief Assessment Officer, Ministry for
Conservation)
Mr. B.G. Marshall, Research Officer, Department of Community
Welfare Services
Ms. B.E. Penrose, Research Officer, Department of Community
Welfare Services
Mr. L.F. Jerrems, Chief Legal Officer, Melbourne and Metropolitan
Board of Works
Members of the Law Institute of Victoria Ad Hoc Committee:
Mr. C. Barlow
Mr. R. Eager
Ms. E. Grimm
Mr. R. Hatch
Mr. E. Kyrou
Mr. R. Wright
Mr. P. Bolger, Executive Officer, Education Department
Mr. K.C. Crompton, Associate Director, Victorian Chamber of
Manufactures
Dr. D.E. Hore, Deputy Director-General, Department of
Agriculture
Mr. K.C. Wheatland, Secretary, Department of Agriculture
Ms. M.M. Powell, Subordinate Legislation Officer, Health
Commission of Victoria
Mr. H. L. Race, Legislation Officer, Health Commission of
Victoria
Mr. 1.G. Baker, Director of Finance, Department of Management
and Budget
Mr. R.B. Craigie, Policy and Planning Division, Department of

Management and Budget



3 The Committee received written commentaries from :

The Hon. A.J. Hunt, M.L.C., Leader of the Opposition, Legislative
Council, Parliament of Victoria

The Hon. P.S.M. Philips, M.L.C., Parliament of New South Wales

Mr. J. Butera, Parliamentary Counsel

Senator A.J. Missen, Australian Parliament

Mr. C. Arup, Lecturer, Department of Legal Studies, La Trobe
University

Mr. K.P. O'Connor, Director, Policy and Research Division, Law
Department

Mr. D. Brereton, Lecturer, Department of Legal Studies, La Trobe
University

Professor G.S. Reid, Department of Politics, University of Western
Australia

Professor E. Campbell, Faculty of Law, Monash University

Mr. P. Hanks, Faculty of Law, Monash University

Professor J.E. Richardson, Commonwealth Ombudsman

Centre of Policy Studies, Monash University

Law Institute of Victoria

Victorian Chamber of Manufactures

4 Additionally, the Committee's Director of Research gained valuable
insights on the Bill's provisions in discussions with Professor Dennis Pearce,
Dean of the Faculty of Law; Australian National University and formerly
adviser to the Senate Scrutiny of Bills Committee; Professor Douglas Whalen,
also of the Australian National University and presently adviser to the Senate
Standing Committee on Subordinate Legislation and Dr. Jim Davis, Senior
Lecturer in Law at the Australian National University and presently advisor to
the Senate Scrutiny of Bills Committee. The Director of Research was also
fortunate in having the opportunity of presenting a paper on the Bill at the
Australian Study of Parliament Group Conference held in Brisbane in 1984; the
fesponse of participants to the ideas contained therein was of value in the

writing of this Report.



5 The Committee sought the response of government departments,
authorities and other bodies to the content of the Subordinate Legislation
(Deregulation) Bill 1983 by writing to them enclosing a copy of the Bill and
requesting their comments. Replies were received from a number of

departments and authorities, including :

Dandenong Valley Authority
Department of Conservation, Forests and Lands
- Division of Conservation
- Division of Forests
- Division of Lands
Department of Management and Budget
Department of the Premier and Cabinet
Education Department
Gas and Fuel Corporation of Victoria
Melbourne and Metropolitan Board of Works
Ministry of Employment and Training
Ministry of Transport
- Port of Melbourne Authority
- Port of Portland Authority
- Road Construction Authority
- Road Traffic Authority
Ministry of Water Resources and Water Supply {(now Rural Water
Commission)
Rural Finance Commission
State Electricity Commission of Victoria
State Insurance Office
Victorian Ethnic Affairs Commission

Victorian Tourism Commission

6 The response from the Department of the Premier and Cabinet indicated
that it had requested departments and authorities not to reply directly to the
Committee, but rather to send their replies to the Department of the Premier

and Cabinet so that it might coordinate a response. In the event, the



Department of the Premier and Cabinet put what it termed the government's
position on the question of regulation review and revocation, and did not at that
time inform the Committee of the content of the various departments' and

authorities' submissions on the Bill.

6.1 In the Committee's view, this was unfortunate, in that it impeded the
progress of consideration of the issues and report writing which were, to a
significant degree, dependent upon the response of government departments and
instrumentalities. Subsequently the Committee wrote to the Department of the
Premier and Cabinet requesting copies of the submissions sent to it. As a result
of this request the Committee was disappointed to receive from the
Department a summary only of these submissions. The departments and
authorities who expressed their views to the Department of the Premier and

Cabinet included :

Education*

Gas and Fuel Corporation
Management and Budget*
State Electricity Commission*
Transport¥

Agriculture

Community Welfare Services
Consumer Affairs

Health Commission

Industrial Affairs

Industry, Commerce and Technology
Labour and Industry

Law

Minerals and Energy

* These departments/authorities also forwarded their comments to the

Legal and Constitutional Committee.



Planning and Environment
Police and Emergency Services

Youth, Sport and Recreation
The total number of departments/authorities who forwarded their comments to

the Department of the Premier and Cabinet was 17 - five of which also

forwarded them to the Committee.

6.2 The Committee notes that under the Parliamentary Committees Act

1968 it has power to send for (and receive) any papers and records relevant to
its inquiries. It would be regrettable indeed if a Parliamentary Committee
were constrained, by lack of co-operation of any government department or
other authority or body, in particular the Department of the Premier and

Cabinet, to utilise its powers under the Act.

6.3 To gain the views of departments, authorities and other bodies first
hand, the Committee called a representative number of such bodies before it,
to discuss in detail certain aspects of the Bill. A number of these appeared
before the Committee and their evidence was most helpful. However, the
Committee was disturbed to learn (on an informal basis) that, prior to the
attendance of two departments to give evidence, a telex had been sent to all
departments.  The telex stated not only that departmental representatives
should conform with the guidelines for public servants responding to
Parliamentary Committee inquiries (see Appendix 1), but also that
representatives should adhere to the statement of the government on the
question of regulation review and revocation. That statement was contained in
a letter sent to the Committee from the Department of the Premier and

Cabinet. (See Appendix II.)

6.4  Following this episode, one department appeared before the Committee
stating that it had received "riding instructions" from the Department of the

Premier and Cabinet as to how it should conduct itself before the Committee.



In the Committee's view these "instructions" went beyond the guidelines to

public servants.

6.5 By formulating what it termed a policy statement as its response to the
Committee and circulating it to government departments on this basis
(requesting that they adhere to it) the Department of the Premier and Cabinet
appears to have pre empted the findings of the Committee on the Subordinate
Legislation (Deregulation) Bill 1983, which was referred by the Parliament to
the Committee on a bi-partisan basis for review and report. Additionally, this
served to inhibit witnesses unnecessarily in what appeared to be a non-

controversial enquiry.



INTRODUCTION

7 Objectives and Outline of the Subordinate Legislation (Deregulation) Bill

1983. The Subordinate Legislation (Deregulation) Bill is designed to review the
drafting, introduction, operation and life-time of regulations. It provides that
where regulations are to be introduced, departments and other statutory bodies
should consider alternative methods of meeting the needs which proposed
regulations are to serve. Advance publicity should be given to the making of
regulations; interested parties should be consulted; the Minister should review
the process and ensure that the framing of regulations is the most apposite
means of meeting the needs existing in the area perceived to require regulation.
Guidelines for the procedure to be followed are incorporated in the legislation
as a schedulc being an interim measure until the Attorney-General and the
Legal and Constitutional Committee draw up guidelines. Under the Bill the
latter can be amended from time to time in consultation between the Victorian

Parliamentary Legal and Constitutional Committee and the Attorney-General.

7.1 Where a decision is made by a department or other relevant authority
that regulations should be introduced, a Regulatory Impact Statement must be
prepared by the drafting body (unless otherwise exempt). The Explanatory
Memorandum on the Framework of the Bill stipulates this as "in essence, a cost
benefit analysis of the proposed regulations, ... [taking] into account both
economic and social costs and benefits". It must be "properly thought through
and evaluated". The making of an impact statement must be "advertised and
comments sought from those affected by the proposal before submission of the

statutory rule to the Governor in Council".

7.2 A legal review must be undertaken by Chief Parliamentary Counsel, to
check the regulations' "clarity and validity, and their compliance with the
guidelines" set out in the schedule to the Bill, before submission of the

statutory rule to the Governor in Council.



7.3 A financial review must be undertaken by the Department of
Management and Budget "to check the Regulatory Impact Statement to ensure
that it has been properly prepared and appears to take into account all relevant
factors". Under the Bill, if no impact statement has been required (because the
regulations have been determined not to place a burden upon the public), the
Department of Management and Budget must assess the likely cost of

administration of and compliance with the regulations.

7.4  The Legal and Constitutional Committee of the Victorian Parliament is
granted "very substantially broadened" powers under the Bill, to "in essence
review validity, legal and social implications, equity, ... and a range of other
matters". The Committee may recommend disallowance or amendment of a
rule and, "where natural justice so requires", may (subject only to the veto of
the Governor in Council on the recommendation of the responsible Minister)
arrange for suspension of the regulation pending its consideration by

Parliament.

7.5 Where matters are deemed to be "urgent" by the Premier, under a
personal certificate stating that "in the special circumstances of the particular
case, the public interest requires" it, regulations may enter a "fast track"

walving particular requirements set down by the Bill.

7.6  The Bill further provides, amongst other matters, that statutory rules
must be readily available for purchase or inspection and a person cannot be
convicted of an offence against a statutory rule unless it was available at the

time of the alleged offence.

7.7  Additionally, sunset provisions are contained in the Bill. All regulations
made prior to 1962 and never incorporated in bound volumes will be
automatically repealed on 30 June 198%4; all other regulations will be subject to

a sunset time limit of 10 years. As regards the latter, under the Bill regulations



cannot be extended beyond the sunset period : sunsetting is automatic.
However if an authority or department did wish to gain an "extension", in effect
they could undertake the procedures for review and assessment outlined in the
body of the Bill (including the making of a Regulatory Impact Statement in the
appropriate case), then repromulgate the regulations as "new" regulations with

a new date of commencement.

8 The Committee's Approach. The Subordinate Legislation (Deregulation)

Bill and recommendations of the Committee must be seen against a backdrop of
issues relating to delegated legislation generally, its history, and current
controls - parliamentary, ministerial, judicial and administrative.
Contemporary debate on regulation and its efficacy or otherwise, the need for
review of the process, and the possible introduction of revocation procedures
fixed in accordance with lifetimes of regulations established by Parliament, are

equally important in placing the Bill and recommendations in context.

8.1 Part 1 of this Report ("Regulations Generally") covers these issues, as
well as other matters which are of relevance to the formulation and proposed

operation of the Subordinate Legislation (Deregulation) Bill.

8.2  Part Il of the Report ("Subordinate Legislation (Deregulation) Bill 1983")
covers the history of the Bill and recent government and other initiatives to
establish review of regulation procedures and operation; it also analyses the

individual provisions of the Bill, including each of the schedules.

8.3 The Committee generally endorses the principles expressed in the Bill.
However its extensive inquiries, research and hearing of evidence from
witnesses have caused it to recommend revision of particular aspects of the
proposed legislation. These proposed revisions are contained in the

recommendations of this Report.
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PARTI

REGULATIONS GENERALLY

DELEGATED LEGISLATION

Background Issues

9 Introduction. Delegated legislation or subordinate legislation is

legislation which is said to be secondary to the laws which pass through

Parliament.

Its existence generally hangs upon a provision or provisions in a

principal Act, authorising its formulation. In Victoria, the most common forms

of enabling provisions (provisions which authorise the formulation of delegated

or subordinate legislation) appearing in Acts are :

The Governor in Council may make regulations for or with
respect to any matter or thing authorized or required to be
prescribed by this Act or necessary to be prescribed for
carrying out or giving effect to this Act.

The Governor in Council may make regulations for or with
respect to all imatters that are required or permitted by this
Act to be prescribed for carrying out or giving effect to this
Act.

The Governor in Council may make regulations for or with
respect to all matters that are authorised or required by this
Act to be prescribed for carrying out or giving effect to this
Act.

The Governor in Council may make regulations for or with
respect to all matters required or permitted by this Act to be

prescribed for carrying out or giving effect to this Act.

The Governor in Council may make regulations for or with
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respect to any matter or thing authorized or required to be by
this Act or necessary or expedient to be prescribed for
carrying out or giving effect to this Act.

or
The Governor in Council may make regulations for or with
respect to all matters which by this Act are required or
permitted to be prescribed or which are necessary or
expedient to be prescribed for carrying out or giving effect to
this Act.

or

The Governor in Council may make regulations for or with
respect to all matters which by this Act are required or
permitted to be prescribed or are necessary to be prescribed
for carrying out or giving effect to this Act.

(See Butera, Subordinate Legislation in Victoria, LLM Thesis, University of

Melbourne, 1983, at p.59; see also Pearce, "The Interpretation and Drafting of

Enabling Provisions and Regulations" in Second Commonwealth Conference on

Delegated Legislation - Documents of the Conference, vol. 2, 1980, Canada,

Appendix, at p. 199.)

9.1 When the Governor makes regulations in accordance with any such
provision, it is said that subordinate or delegated legislation has been brought
into effect, to accord with the intention of Parliament in passing the principal
Act. The terms "delegated legislation" and "subordinate legislation" are used
interchangeably. As Butera points out, the use of the word "subordinate" or
"delegated" is intended to "establish that such laws are of a lesser nature than
Acts of Parliament and are dependent on an Act of Parliament for their
validity". (Subordinate Legislation in Victoria, LLM Thesis, University of
Melbourne, 1983, at p. 4.)

9.2 Reid asserts that the expression "subordinate legislation" may be a

12



misnomer for some legislation that is made outside Parliament, under the aegis

of an authorising Act. He says:

['Subordinate legislation' as a term] pre-judges a basic relationship in
government. It assumes, without examination, that there is a
legislative hierarchy, that there are superior laws and subordinate
laws, superior legislators and subordinate legislators, and that the
practice of delegating an authority to legislate is acceptable
because, by definition, its exercise and its products are
'subordinate'.

("Parliamentary Control of the Executive" in Commonwealth Conference of

Delegated Legislation Committees, Vol. 3, 19, at p. 21.)

9.3 Other writers have taken up this point, deploring the use of
delegated legislation and implying or stating explicitly that it is not controlled
by Parliament. They say that delegation of legislative powers enables the
executive (or even bureaucrats) to rule uncontrollably. (See further "The
Growth of Delegated Legislation : An Historical Perspective", at p.28.) Has

this criticism substance? Is "subordinate legislation" a misnomer?

9.4 The Subordinate Legislation Act 1962 (Victoria) uses the term

"statutory rule" as an umbrella term covering types of subordinate legislation
covered by that Act, however it is not sufficiently broad to cover all forms of
legislative power which accrue to government departments, statutory bodies, or
other bodies which may be authorised to make rules governing the community

and/or the operation of such departments or bodies. The definition states :

2. (1) In this Act unless inconsistent with the context or

subject-matter -

"Statutory Rule" means -
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(a)

(b)

(c)

(d)

any regulation or rule made by the Governor in
Council;

any regulation made by any body corporate or
unincorporate the making of which is subject to the
consent or approval of, or subject to being
disallowed by, the Governor in Council;

any rule order form scale or regulation which
relates to any court or procedure practice or costs
of any court; and

any instrument of a legislative character made
pursuant to the provisions of any Act which is an
instrument of a class which has been declared by
notice in writing under the hand of the Attorney-
General published in the Government Gazette to be

statutory rules -

but does not include any regulation or rule that is made by a local

authority or by any person or body of persons having jurisdiction

limited to a district or locality unless it is a statutory rule by virtue

of the operation of paragraph (d) of this sub-section.

(2) Any declaration by the Attorney-General for the purposes

of this section may be revoked by notice in writing under the hand

of the Attorney-General published in the Government Gazette.

9.5 Although they are a percentage only of all subordinate legislation

brought into being, the volume of statutory rules is relatively high. The annual

number of statutory rules increased from 337 in 1970 to 501 in 1980. From 1

January 1983 to 31 December 1983 in Victoria 447 statutory rules were made.

Over that period, many other pieces of subordinate legislation were made in a

form other than that of statutory rules - such as orders in council,
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proclamations, by-laws, rules and other instruments of a legislative character
made pursuant to powers conferred by Victorian Parliamentary Acts but not
declared by the Attorney-General to be statutory rules. The nature and extent
of the various types of subordinate legislation is the starting point of any

inquiry into the practice of delegation of legislative powers by the Parliament.

10 Types of Delegated Legislation. In 1983 Butera researched the

principal public general Acts of Victoria, ascertaining that of 428 Acts, 356
"contained one or more provisions enabling the making of subordinate
legislation in one or more different forms". He then examined and classified
these provisions according to the type of subordinate legislation they
empowered. He identified the types of subordinate legislation existing in
Victoria as :

* regulations

* orders in council

* proclamations

* court rules

* by-laws and rules

* university statutes and regulations

* other instruments of a legislative character

(See Butera, Subordinate Legislation in Victoria, LLM. Thesis, University of

Melbourne, 1983. The following section draws extensively upon this Thesis.)

10.1 Regulations. The following general statements are applicable to

regulations :
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() Regulations are subordinate legislation usually made by the

Governor in Council.

(ii) Where regulations are made by an authority other than the
Governor in Council the regulations are generally subject to
the approval or consent of the Governor in Council. (Those

requiring no such approval or consent are of limited scope.)

(iii) Regulations made by the Governor in Council may be
subject to the approval of or be made on the
recommendation or advice of an authority specified in the
Act.

(iv) As the Acts in which the provisions appear are classified as
public general Acts the matters in respect of which
regulations are to be made could be classified as being of

general application.

When it is said that regulations are made "by the Governor in Council" it is
meant that they are made by the Governor, with the advice of the Executive

Council : s. 3 Interpretation of Legislation Act 1984. The Executive Council is

usually constituted by at least two State Ministers of the Crown and the
Governor; by convention all Ministers are members of the Executive Council
but not all attend each meeting. (Generally the Council consists of five
persons, four Ministers and the Governor.) Some enabling Acts state that
regulations are to be made "with approval” or "on the recommendation or
advice of" a named statutory body or person. In such a case, where regulations
are enacted under the provision, the instrument must state on its face that the
regulations have in fact been made with the approval or on the recommendation
or advice of that statutory body or person. (See Appendix IIIA for the standard

form by which regulations are made, at p. 427.)

10.1.1 Regulations may be of a general character (intended to cover the

field of a principal Act which has wide-ranging application) - as under the
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Education Act 1958, for example; they may be of a more specific application

(limited to particular localities or persons), as with regulations made under the
Melbourne Wholesale Fruit and Vegetable Market Trust Act 1977 or the West
Moorabool Water Board Act 1968. Under the Credit Act 1984 it is provided

that regulations may be of general or specific application; section 167(2) of

that Act states :

Except as otherwise expressly provided by this Act, the regulations
may be of general or of specially limited application and may differ
according to difference in time, place or circumstance.

10.1.2 An Act may also empower regulations to be made which cover
administrative rather than policy matters. These include regulations relating to
procedures of statutory bodies or committees, meetings of such bodies or
committees, remuneration and travel allowances, long service leave and record

keeping. For example, Statutory Rule No. 284 of 1983 (Sunday Entertainment

(Fees) Regulations 1983), came into being at a meeting of the Executive

Council on 25 October 1983. The purpose was to give effect to the direction of
the Treasurer to increase departmental fees and charges by at least 10 per
cent. On the same day, the Council dealt with regulations made for the same

purpose in relation to other Acts. The regulations included :

Boilers and Pressure Vessels (Certification of Welders) (Fees)

Regulations 1983

Boilers and Pressure Vessels (General) (Fees) Regulations 1983

Boilers and Pressure Vessels (Steam Engine Drivers and Boiler

Attendants) (Fees) Regulations 1983

Lifts and Cranes (Certification of Operators) (Fees) Regulations

1983

Scaffolding (Certification of Scaffolders) (Fees) Regulations 1983
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Scaffolding (Certification of Scaffolding Inspectors) (Fees)

Regulations 1983

Scaffolding (Fees) Regulations 1983

Again on 25 October 1983 four Ministers and the Governor were needed to bring

into effect the Port of Melbourne Authority (Berth Charges) Regulations 1983,

Amendment No. 2/1983. The purpose of this statutory rule was to amend the

principal regulatiéns by deleting the table of charges set out in Regulation 310

and inserting a new table of charges in Regulation 310 in its place.

10.2 Orders in Council. Butera comments that the following general

statements are applicable to Orders in Council :

(i)

(i)

(iii)

(iv)

Orders in council can be used as a means by which the
Governor in Council is empowered to make subordinate

legislation.

An Act enabling the Governor in Council to make
subordinate legislation by an order in council may require
that the order in council be made with the approval of or on
the recommendation or advice of an authority specified in

the Act.

Where subordinate legislation is empowered to be made by
order in council the subject-matter may be of general or

limited application.

Subordinate legislation of this type is generally of a less

important nature than regulations.

Orders in council can be made only by the Governor in Council. The utilisation

of orders in council for the making of subordinate legislation has apparently

lessened since 1962 : "more recently enacted Acts use regulations and confine

18



the use of orders in council to particular situations". (At pp. 16-17. See
Appendix IIIB for the standard form by which orders in council are made, at p.
429.)

10.3 Proclamations. General statements covering proclamations include

(i) Proclamations can be used as a means by which the
Governor or the Governor in Council is empowered to make

subordinate legislation.

(ii) An Act enabling the Governor or the Governor in Council to
make subordinate legislation by proclamation may require
that the proclamation be made on the recommendation or

advice or an authority specified in the Act.

(iii) Where subordinate legislation is empowered to be made by
proclamation the subject-matter may be of general or

limited application.

(iv) Subordinate legislation by proclamation is generaliy of a less

important nature than regulations.

Proclamations are generally made in one of two situations : first, to notify the
coming into operation of a particular Act or a specified provision (or provisions)
of an Act, on assent by Governor in Council or the Crown; secondly, for the
making of subordinate legislation. (Butera, at pp. 17-20. See Appendix IIIC for

the standard form by which proclamations are made, at p. 430.)

10.4 Court Rules. These regulate practice and procedure of courts and

include matters such as forms, costs, time limits, attendance, administration of
affirmations or oaths, evidentiary matters, pleadings and duties of officers of
the courts. (See Magistrates' Courts Act 1971, Magistrates (Summary

Proceedings) Act 1975, County Court Act 1958, Supreme Court Act 1958;
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also Butera, pp. 21-22.)

10.5 By-laws and Rules. Generally :

(i)

(ii)

(iii)

(iv)

(v)

The Governor in Council may be empowered to make rules.

An Act may empower an authority specified in the Act to

make by-laws and rules.

Where an authority is empowered to make by-laws or rules
the Act may require that the by-laws or rules be confirmed
or approved by the Governor in Council before they can

come into operation.

In addition to or in lieu of confirmation or approval by the
Governor in Council an Act may confer power on the
Governor in Council to amend or revoke by-laws by Order in

Council.

The subject-matter of by-laws and rules is usually of more
limited application than regulations and the power is
commonly conferred in respect of a particular area within

which the authority is given jurisdiction.

10.6 University Statutes and Regulations. Subordinate legislation may be

made by universities under their respective Acts and must be submitted to the

Governor. (See for example section 31, Melbourne University Act 1958.)

University regulations deal generally with "good government" of the university

or college and staff, student, course and awarding of degrees matters. (See for

example the Victorian Institute of Marine Sciences Act 1974; Melbourne

University Act 1958; also Butera, at pp. 23-24.)
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10.7 Other Instruments of a Legislative Character. This category

includes notices by Governor in Council or notices, orders or determinations
made by a minister or other authority empowered by a particular Act. (See

Butera, pp. 24-25.)

11 Overlap of Delegated Legislation. Looking at the types of

subordinate instruments available for use, the immediate question is why should
some forms be chosen rather than others, and why should different forms
apparently be equally appropriate in certain circumstances? Why varying forms
of subordinate instrument to effect like results? It is not possible to state
categorically that regulations are invariably the form used to deal with
substantive issues, whilst other forms are used for mechanical or routine
administrative matters. Sometimes regulations are used for administrative

matters. (See para. 10.1.2.)

11.1 Orders in_council are used for administrative purposes and for

making subordinate legislation. They may be used :

* to extend the meaning of an interpretation in an Act or to
limit the general effect of an interpretation in an Act or as a
means of defining persons, objects or things to which an Act or

provisions of an Act apply

* to apply or to exclude the application of the Act or provisions
of the Act to persons, areas or circumstances specified by the

order

* to exempt persons or things from compliance with the Act or

provisions of the Act

* to enable or facilitate the implementation of the Act or

provisions of the Act
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* to constitute or incorporate bodies or define areas within
which the Act or provisions of the Act are to apply or the
bodies to operate and to enable consequential provisions to be

made

* to prohibit or restrict conduct or activities specified in the

order
(See generally Butera, p. 18 and Schedule 2.)
These are the same purposes as those for which the regulation making power is

frequently used.

11.2 Proclamations can be made for the following purposes :

* to extend the meaning of an interpretation in an Act or to
limit the general effect of an interpretation of an Act or as a
means of defining persons, objects or things to which an Act or

provisions of an Act apply

* to apply or to exclude the application of the relevant Act or
provisions of the Act to persons, areas or circumstances

specified by the proclamation

* to exempt persons or things from compliance with the Act or

provisions of the Act

* to enable or facilitate the implementation of the Act or

provisions of the Act

* to prohibit or restrict conduct or activities specified in the
proclamation
* to declare a general or special state of emergency and to
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enable consequential provisions to be made

(See generally Butera, pp. 20-21 and Schedule 3.)

Apart from the last three items above, regulations and orders in council are

often used for each of the purposes for which proclamations are used.

11.2.1 As Butera states, it is "difficult to find any reason why in any
particular Act a proclamation is used as a means of making subordinate
legislation". Using the proclamation power may, however, take the subordinate

legislation outside the strictures imposed by the Subordinate Legislation Act

1962. The unsatisfactory nature of the present position is illustrated in relation
to the prescribing of drugs under the Poisons Act. Drugs are prescribed by way
of proclamation, but the Act deems proclamations used for this purpose to be
statutory rules. Thus although they are "proclamations", they are subject to the

Subordinate Legislation Act 1962 by way of their being deemed to be statutory

rules. Representatives of the Health Commission, in giving evidence before the
Committee, pointed out that the retention of the word "proclamation" for this

purpose was a matter of tradition only, having no other purpose or value.

11.3 By-laws and Rules. By-laws are another form of subordinate

legislation which do not generally come within the Subordinate Legislation Act
provisions, however some by-laws and rules are exceptions to this. Those made
under the regulation making power of the Melbourne and Metropolitan Board of
Works are, under section 241 of the Melbourne and Metropolitan Board of Works
Act 1958, declared to be "statutory rules" and subject to the Subordinate
Legislation Act; similarly by section 45 of the Psychological Practices Act 1965

rules made by the Victorian Psychological Council are "statutory rules" under

the Subordinate Legislation Act.

11.3.1 In some instances, rules or by-laws are required to be laid before

Parliament; some are made by Parliament; some are not subject to
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confirmation or approval by the Governor in Council and are not subject to
revocation by order in council. Examples of the third category are those made
under the Markets Act 1958, the Workers Compensation Act 1958 and the

Sewerage Districts Act 1958. Examples of the first category are particular

rules made under the Legal Profession Practice Act 1958 and those made under

the State Bank Act 1958. An example of the second category arises in the case

of the Ombudsman Act 1973, where rules made under that Act are made by

Parliament.

11.4 University Statutes and Regulations. There is an apparent anomaly

in the area of university statutes and regulations. That is, "statute" is given a
meaning akin, apparently, to "regulation". Section 30 of the Melbourne

University Act 1958 speaks of "statutes" made under the Act. Section 30

provides that "No new statute or regulation of the University or alteration or
repeal of any existing statute or regulation shall be of any force until approved

by the graduate committee ..." Section 31 states:

All statutes and regulations made pursuant to this Act shall be
reduced to writing, and the common seal of the University having
been daffixed thereto shall be submitted to the Governor to be
allowed and countersigned by him; and if so allowed and
countersigned shall be binding upon all persons members of the
University and upon all candidates for degrees to be conferred by
the same; and the production of a verified copy of any such statutes
and regulations under the said seal shall be sufficient evidence of
the authenticity of the same in all courts of justice and before
persons acting judicially.

The entire division dealing with subordinate legislation is, in fact, headed

"Statutes and Regulations". No definition of "statute" appears in the Act.

11.4.1 No doubt this has an historical origin. However it is questionable

whether history should overrule good sense. The way in which "statute" is

24



generally understood by Members of Parliament, lawyers, judges and members
of the public is as "Act"; that is, as "principal legislation". It is not generally a
term used to denote subordinate legislation, and its use is a recipe for
confusion, in an area already overburdened with anomalies and unnecessary or

meaningless distinctions.

11.5 Other Instruments of a Legislative Character. With other

instruments of a legislative character, such as notices by the Governor in
Council or notices, orders or determinations by a Minister or other authority

empowered by the Act, the purposes for which they may be used include :

* extending the meaning of an interpretation in an Act or
limiting the general effect of an interpretation in an Act or as
a means of defining persons, objects or things to which an Act

or provisions of an Act apply

* exempting persons or things from the application of the Act or

provisions of the Act
* determining classifications, salaries and conditions applicable
to persons in the public service or other government

employment

* enabling or facilitating the implementation of the Act or

provisions of the Act

* prohibiting or restricting conduct or activities specified

12 Criticism of Overlap. In 1980 the Subordinate Legislation

Committee (now constituted as a sub-committee of the Legal and

Constitutional Committee under the Parliamentary Committees Act 1968) drew

the attention of Parliament to the unsystematic nature and use of subordinate

legislation and the overlap between types. In its Final Report Upon a General
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Inquiry into Subordinate Legislation (Consolidation and Review) that Committee

said :
One matter which has exercised the Committee's mind over a
number of years is the need for clarification of terms to provide a
more recognisable and singular classification of delegated
legislation. An examination of the provisions of various Acts to
make subordinate legislation indicates the following diversity of
types of instruments of delegated legislation presently in existence:
Act Instrument of Delegated Legislation
Cancer Act 1958 Regulations, Orders
Explosives Act 1960 Regulations, By-laws
Marine Act 1958 Regulations, Rules
Marketing of Primary Regulations, Proclamations, Orders

Products Act 1958

Supreme Court Act 1958 Regulations, Orders, Rules
No standard guidelines are available as to the matters which should
be contained in each of the instruments and it appears to be merely
an historical selection of a title based on the terminology of the
relevant Act.

12.1 Butera comments that there appears to be "no difference between

the provisions empowering the Governor in Council to make subordinate
legislation by notices and those providing for orders in council to be used". (At
pp. 25-26.) Further, in other cases the Governor in Council "is not involved or
required to give any approval" and the Minister or authority has complete
discretion as to the exercise of the power. Subordinate legislation effected in
this way may relate to less important matters than subordinate legislation
effected by previously noted methods - however again, the picture is unclear,

and there are no firmly established standards or criteria governing the use of
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this type of subordinate legislation in contradistinction to other types of
subordinate legislation. That this is so has far reaching implications for
oversight and control of regulation making. (See further "The Current Debate"
at p.86; also Part II, "The Provisions of the Bill" at p.239 ff.)
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THE GROWTH OF DELEGATED LEGISLATION

An Historical Perspective

13 The New Despotism? Are problems arising in the subordinate

legislation field of recent origin, or do they derive from years past? In 1929 the

then Lord Chief Justice of England, Hewart, wrote The New Despotism. The

book deplored what Hewart saw as the unprecedented disposition of power
flowing from Parliament to government departments by way of delegation of
legislative authority to them. In his view this delegation was a new

phenomenon, unseen in previous times. He wrote :

A little enquiry will serve to show that there is now, and for some
years past has been a persistent influence at work which, whatever
the motives or the intentions that support it may be thought to be,
undoubtedly has the effect of placing a large and increasing field of
departmental ‘authority and activity beyond the reach of the
ordinary law. Whether this influence ought to be encouraged, or
whether it ought rather to be checked and limited, are questions
into which, for the moment, it is not necessary to enter. But it does
at least seem desirable that the influence itself should be clearly
discerned, that its essential nature and tendency should be quite
plainly exhibited, and that its various methods and manifestations
should not be allowed to continue and multiply under a cloak of
obscurity. The citizens of a State may indeed believe or boast that,
at a given moment, they enjoy, or at any rate possess, a system of
representative institutions, and that the ordinary law of the land,
interpreted and administered by the regular Courts, is
comprehensive enough and strong enough for all its proper purposes.
But their belief will stand in need of revision if, in truth and in fact,
an organised and diligent minority, equipped with convenient drafts,
and employing after a fashion part of the machinery of
representative institutions, is steadily increasing the range and the
power of departmental authority and withdrawing its operations
more and more from the jurisdiction of the Courts. (At pp. 5-6.)
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To Hewart, Ministers fell into the categories of despot or puppet. If despots,
they possessed powers enabling them to rule without reference to the "rule of

law"; if puppets, their bureaucratic masters had these powers.

13.1 Hewart argued that puppet or despot would achieve this purpose by :
* getting legislation passed in skeleton form
* filling up the gaps with his own rules, orders, and regulations
* making it difficult or impossible for Parliament to check the

said rules, orders, and regulations

* securing for them the force of statute
* making his own decision final
* arranging that the fact of his decision shall be conclusive

proof of its legality

* taking power to modify provisions of statutes
* and preventing and avoiding any sort of appeal to a court of
law

He said there existed "... a mass of evidence [that] establishes the fact that
there is in existence a persistent and well-contrived system, intended to
produce, and in practice producing, a despotic power which at one and the same
time places Government departments above the Sovereignty of Parliament and
beyond the jurisdiction of the Courts". (At p. 21.)

14 Aftermath of "The New Despotism". The book resulted from a

series of criticisms arising in the 1920s and climaxing with Hewart's
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pronouncements. Law professors and the press entered the fray, protesting
about the "usurpation of Parliamentary power by the bureaucracy", or the "too
ready relinquishing" by Parliament of its powers and responsibilities to "faceless
bureaucrats" having no accountability to the public. There was also the
suggestion that administrative law was somehow "un-English", an unwelcome
intrusion from the Continent. (See for example Allen, Bureaucracy Triumphant,
1931.)

14.1 Yet the views in The New Despotism were challenged by history and

by contemporary writers. As far back as 1901 llbert considered delegated
legislation to be an area of legal and administrative importance "as yet

imperfectly explored" (Legislative Methods and Forms, London). Legislation by

delegation was then by no means new. Later, in 1921 Carr's important work,

Delegated Legislation, fully discussed the development of this method of

government in Britain.

14.2 In Parliamentary Powers of English Government Departments,

published in 1933, Willis challenged directly Hewart's proposition. Tracing the
history of delegating Acts from the Statute of Proclamations passed in 1539
under the reign of King Henry VII up to the early 1930s, Willis pointed out "how
respectable is their antiquity". His argument was that far from Parliament
loosening its control over the legislative process, in the twentieth centu'ri,'

Parliamentary surveillance had increased. He said:

When Lord Hewart speaks of the encroachments of the executive ...
or appeals to the public to see that control of Parliament is
reasserted [one might ask] What control? Twenty years ago
Parliament never did more than discuss the general principle of a
bill; today it laboriously goes through the clauses one by one, and
when the bill has become law bombards the Minister with intimate
questions about its operations. And there is no evidence that
members were then less careless about the orders lying on the table.
Nor is it safe to assume that there were then no grants of arbitrary
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power; for the nineteenth century Statute Book reveals that any
prostitute near a military camp who refused to submit to a physical
examination might be imprisoned, and that when the Board of Trade
had reason to believe that any British ship was unfit to proceed to
sea the Board might without more ado detain the ship for a survey."

(At p.20, citing the Contagious Diseases Act 1866, 29 & 30 Vict., c. 35, s. 28
and the Merchant Shipping Act 1873, 36 & 37 Vict., c. 85, s. 12. For a general
historical review of delegated legislation see Report of the Committee on
Ministers Powers, Cmnd 4060, 1932, London and Hewitt, The Control of

Delegated Legislation, 1953 at chapter 1, "Origin and Development", pp. 13-29.)

14.3 As a direct consequence of the debate the Committee on Ministers
Powers had been appointed by the British Government to review the use of
delegated powers by government departments. Its terms of reference were "to
consider the powers exercised by ... Ministers of the Crown by way of ...
delegated legislation ... and to report what safeguards are desirable or
necessary to secure the constitutional principles of the sovereignty of

Parliament and the Supremacy of the Law".

14.4 The Committee reported in 1932. It unearthed a statute of 1385
which it claimed as the earliest example of delegated power to legislate. And
contrary to those denouncing the use of delegated legislation the Report
revealed no general abuse of power. Rather, the Committee on Ministers
Powers saw the practice of delegation as having "definite advantages, provided
that the statutory powers are exercised and the statutory functions performed
in the right way” : Cmnd 4060, at p. 4. But the Committee concluded that the

question of advantage or disadvantage tended to miss the point, for :

... in truth whether good or bad, the development of the practice is
inevitable. It is a natural reflection in the sphere of constitutional
ldw, of changes in our ideas of government which have resulted from

changes in political, social and economic ideas, and of changes in
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the circumstances of our lives which have resulted from scientific

discoveries. (At p. 5.)

14.5 Criticisms of delegated legislation, wrote the Ministers Powers
Committee, are not to be ignored, but must be dealt with in a reasonable way,

rather than by hyperbole :

Their true bearing is rather that there are dangers in the practice;
that it is liable to abuse, and that safeguards are required. The
problem which the critics raise is essentially one of devising the
best safeguards. (At p. 54.)

In the upshot, the Report recommended that all rules and regulations should be
required by law to be published, and that a standing committee should be
established by each House of Parliament "for the purpose of considering and
reporting ... on every regulation and rule made in the exercise of delegated
legislative power, and laid before the House in pursuance of statutory

requirement”. (At pp. 67-68.)

The Australian Experience

15 Origins of Delegated Legislation. In Australia, the pros and cons of

"government by delegation" have similarly been canvassed. Pearce confirms
that any suggestion that such a process of government has suddenly come upon

us is erroneous. In Delegated Legislation in Australia and New Zealand, the

leading Australian text, he notes that since Governors Phillip and Hobson "first
read the delegated legislation proclaiming the respective establishment of the
colonies that were to become Australia and New Zealand, legislation made by
delegates of parliaments has governed the lives of members of the public in

those countries'.

15.1 Alford reviews early regulations introduced to affect the flow of

convicts and assisted immigrants to the colonies. When assisted immigration
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was first introduced, preference was given to unmarried women between the

ages of fifteen and thirty years and members of working-class families. Alford

- comments :

Although the regulations governing assisted immigration to
Australia were subsequently modified, the emphasis on assisting
young unmarried female immigrants in at least equal proportions to
unmarried male immigrants remained constant throughout the

period.

(Production or Reproduction? An Economic History of Women in Australia,

1788-1850, 1984, Melbourne, at p. 99.)

The private bounty system of immigration was introduced by way of
regulations, to operate in conjunction with the government system. Bounties

were paid to individuals and companies :

... proportionate to the number of eligible Emigrants whom they
may introduce into the Colony from this Country, the Candidates
for such Bounties being entrusted with the selection of the
Emigrants and with whatever relates to the management of the
voyage. Under the Government system on the other hand, the
Emigrants have been selected and the ships engaged and dispatched
by Government Officers in this County, acting under the Officer
styled the Agent General for Emigration. |

(Land and Emigration Commissioners, enclosure in Russell to Gipps, 7 October

1840, quoted Alford, Production or Reproduction?, 1984, Melbourne, at p.99.)

15.2 Regulations dealt with the master-servant relationship, and with
parcelling out of land. In 1818 Governor Macquarie issued a proclamation
conferring jurisdiction in wage disputes upon magistrates. This applied to all
classes of labour - convict and free, male and female and included provision for

back payment of wages up to 10 pounds Sterling in cash or kind. Breaches of
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"acceptable conduct" included "any misdemeanour, miscarriage, or ill behaviour
in such his or her Service or Employment". Authorities acknowledged that the
master was placed in a most advantageous position as a result. (See Alford,

Production or Reproduction?, at pp. 216-217.) On the matter of land, Alford

reports that regulations governing free immigration to the colony of New South
Wales published by the Colonial Office in 1318 "included the provision that no

land grants were given to women". She comments :

Consistent with this was Governor Macquarie's subsequent refusal to
grant land to women. Replying to one unmarried woman applicant,
Miss Eliza Walsh, Macquarie asserted : 'I cannot comply with your
request, it being contrary to the Regulations to give Grants of Land
to Ladies. ... When pressed on the matter of government policy on
land grants to women, Governor Macquarie acknowledged that he
had not received any instructions at all, but had determined the
policy himself, on the basis that women were 'incapable of
cultivating land'. (At p. 194.)

15.3 Whilst recognising that dangers exist in delegating legislative power
and that these should be acknowledged, Pearce nonetheless refutes the
argument of critics of delegated legislation that parliament should never

delegate its powers, saying :

[Their] arguments ... proceed from basic assumptions as to the
relative positions of the parliament and the executive in our form of
government and as to the body that should be charged with the duty
of producing legislation. Assuming for the moment that it is correct
to say that, in our constitutional arrangements, the parliament is
supreme, the fact that the parliament chooses to delegate part of
its function to the executive does not mean that the parliament
ceases to be supreme. The exercise of the power can be checked
and, if it is being misused, it can be withdrawn. It must be stressed
that legislative power can only be acquired if the parliament SO
provides. In any case, it'is at least arguable that the parliament and
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the executive each have a role to play within the constitutional
framework and neither is superior to the other.

(At p. 4; see also Griffith, "The Constitutional Significance of Delegated
Legislation in England" (1950) 48 Michigan Law Review 1079.)

15.4 On the contention that legislation should not emanate from the
executive, Pearce comments that this "simply flies in the face of history ... the

executive has always produced legislation". He continues :

In practical terms also, it would be impossible for the parliament to
attempt to become the sole source of legislation ... It is suggested,
therefore, that criticism of delegated legislation directed to its
abandonment is invalid both in constitutional theory and from the
viewpoint of sheer practicality. (At p. 6.)

16 Developing Controls. Nonetheless, the English debate of the 1920s

and 1930s was reflected in Australia, and some jurisdictions were prompted to
look more closely than had previously been the case at powers of delegation; at
parliamentary processes of delegation; and at the need for proper and adequate
policing of the devolution of legislative powers onto government departments,
statutory authorities and other bodies. Thus in 1932 by standing order the
Senate Standing Committee on Regulations and Ordinances was established to
scrutinise regulations passed under Commonwealth laws, ordinances of the
Territories, rules and by-laws arising under Commonwealth Acts. Criteria

adopted by that Committee were to ensure that any such delegated legislation :

(@) is in accordance with the relevant statute under which it is

made;
(b)  does not trespass unduly on personal rights and liberties;

(c) does not unduly make the rights and liberties of citizens
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dependent upon administative decisions which are not subject
to review of their merits by a judicial or other independent

tribunal; and

(d) does not contain matter more appropriate for Parliamentary

enactment.

Similar bodies, though comprising Members of both Houses, were established in
1937 in South Australia by way of joint standing order of the Houses, and in

Victoria by the Subordinate Legislation Committee Act 1956. (See further

"Parliamentary Committee Control", at pp.56; also Evans, "Interparliamentary
Committee Contacts : Backbenchers of the World Unite?", paper presented to

the Australasian Study of Parliament Group, Brisbane, May 1984.)

l16.1 Some fifty years later at the first Commonwealth Conference of
Delegated Legislation Committees, held in Canberra and comprising delegates
from all Australian States, the Australian Government, Canada and two
Provinces (Ontario and Saskatchewan), Ghana, India, Papua New Guinea, the
United Kingdom, and Zambia, it was agreed that the delegation of the power to
legislate is "essential and indeed desirable in the modern state". The
Conference report concluded that it is "no longer seriously advanced, as it was
by some authorities in the past, that the delegation of the power to legislate to
the executive government is to be avoided and restricted". Delegates endorsed

the views expressed in the Fourth Report (Statutory Instruments No.10) of the

Joint Committee on Regulations and Other Statutory Instruments of the

Canadian Parliament, when that Committee stated :

Subordinate legislation is an historically accepted means of
governance. There is no longer any point in arguing that it is
fundamentally improper or that it should be used only occasionally
or for mere matters of detail. What is essential is to surround the
making of subordinate legislation with procedural safeguards and
measures of control so that the rights and liberties of the subject,
which is the object of our constitutional order to protect while
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maintaining a viable system of government, may be secured as well
under subordinate legislation as under statute. Subordinate
legislation must not become a means, even unwittingly, of
suppressing rights and liberties or of subverting parliamentary
supremacy over the law. The Crown's power has never stood higher,

the potential for its abuse has never been greater.,

(Senate Standing Committee on Regulations and Ordinances, Vol I, Report of
the Conference, 1981 AGPS, Canberra, at p.4.)

Rationale for Delegation of Legislative Power

17 Legitimate and Desirable Delegation. In 1947 Jaffe outlined the

rationale underlying the delegation of legislative power. He wrote :

Power should be delegated where there is agreement that a task
must be performed and it cannot be effectively performed by the
legislature without the assistance of a delegate or without an
expenditure of time so great as to lead to the neglect of equally
important business.

(Jaffe, "An Essay on Delegation of Legislative Power" (1947) 47 Columbia Law

Review 361.)

17.1 In The Control of Delegated Legislation Hewitt points out that

urgency was given as the reason for the passage of the 1539 Statute of
Proclamations, and this is one of the most frequently cited bases for delegating
sometimes extensive powers in modern times. Emergency situations such as
war mean that it is not possible to expend the time legislation would otherwise
take in going through the Parliamentary process. In outlining his rationale for

delegation, he expanded Jaffe's statement to include :

* emergency situations such as war, epidemics, or strikes
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* lack of time for Parliament to deal adequately with all aspects

dealt with by delegated powers
* limitation of knowledge of Parliament, including

- technical knowledge : specialised provisions may be
necessarily laid down by experts who are not Members of
Parliament, but are better equipped to appreciate

factors relevant to particular operations

- familiarity with local conditions : as in the case of local
council by-laws and planning provisions relevant to a
relatively small locality, or not affecting the entire

geographical jurisdiction of a particular parliament

- unknown future conditions : where subordinate
legislation may be necessary to regulate the flow of
traffic or relieve congestion and modify regulations

dealing with traffic flow as the need arises

* "political feeling" - as where an Act has been passed by a
majority, but with considerable argument from the party or
parties in opposition - this may mean that if it is necessary to
return to Parliament every time administrative steps are
required to be taken to put into effect the policies contained
in the principal Act, "all the fires of controversy" may be
relit; all the "arguments attending the original debate" may
surface once more, thus making administration on judicial and

uniform lines impossible

* experimentation - slow Parliamentary methods may inhibit
legitimate experimentation and innovation, to the detriment

of the community Parliament is designed to serve

Hewitt cautions, however, that necessary safeguards provided by Parliament

against abuse of delegated power should be maintained. (The Control of
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Delegated Legislation, at p. 7; also Stamp "Recent Tendencies Towards the

Devolution of Legislative Functions to the Administration" (1924) Journal of
Public Administration 26.)

17.2 Pearce makes reference to four circumstances in which delegation
of powers "can be considered both legitimate and desirable” but similarly adds
the rider - as long as adequate safeguards exist. His nominated four

circumstances are :
* to save pressure on parliamentary time

* legislation too technical or detailed to be cuitable for

Parliamentary consideration

* legislation to deal with rapidly changing or uncertain
situations
* legislative action in cases of emergency
17.3 He expands upon these circumstances, pointing out that less time is

given over by Australian Parliaments for sitting; this deprives governments of
time for passing essential legislation and Opposition Parties of "opportunities to

demonstrate the deficiencies of governments". He continues :

The upshot  of this is that parliaments become places where only
broad policy issues can be considered. Debate on such issues is, in
any case, that which Parliament is best equipped to carry on. It is
also that which most readily and profitably attracts public
attention. The details of administration fit ill in this scheme of
things and hence are better left to delegated legislation. The
decision whether there should be legislation on a topic is something
of concern to the community at large. The arguments in favour and

against must be publicly stated. But once the decision to legislate is
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taken, the details can be worked out by the executive - within limits
specified in the empowering Act. (At p. 5.)

17.% As for technicality and detail, parliaments "have neither the time
nor the expertise to consider such matters". Pearce acknowledges that the onus
is on Parliament to determine whether particular legislation is warranted, but
"detail is best included in delegated legislation" once that determination is

made. (Citing the Weights and Measures (National Standards) Regulations 1968

(Cth) and regulations relating to fire-drills, construction of water-tight holds,
life-saving appliances and the like consequent upon the ratification of the 1967

U.N. Convention on Safety of Life at Sea: at pp. 5-6.)

17.5 Pearce gives the example of new drugs coming on to the market as
an instance where delegation of powers is necessary to keep abreast of
fluctuating circumstances which cannot readily be dealt with through
Parliamentary processes. Any lists of prohibited drugs or drugs to be supplied
on prescription only should not be rigid; .new discoveries, reclassification,
changing standards for drug analysis and control should be capable of relatively
rapid follow-up. (At p. 6.) Regulations dealing with consumer protection and

passed under the Trade Practices Act 1974 (Cth) would be another example of

acceptable use of the subordinate legislative power. (See Bowne, "Consumer
Act's Powers Are Wasted - Uniform Legislation Is Unnecessary When Problems
Can Be Solved Within The Act" (1984) Business Review Weekly (12-18 May) 67.)

17.6 In times of emergency it is not always feasible to recall Parliament.
The good of the community sometimes depends upon the ability of a
government to act swiftly despite the fact that Parliament is not sitting. Broad
outlines of legislation should be decided upon by Parliament in advance of
conceivable emergency situations, but such legislation "should not detail what
steps may be taken as they may not be adequate for the particular emergency".
(At p. 6.) A good example of this need was outlined to the Committee in

evidence by representatives of the Department of Agriculture in relation to
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emergency regulations covering the sudden outbreak of foot and mouth disease
amongst livestock, or fruit fly in orchard areas. (See Transcript 26 June 1984,
at p.376.)

18 Necessary Control Mechanisms. At the same time Pearce, like

Hewitt, the 1980 Commonwealth Conference of Delegated Legislation
Committees and others, emphasises that in a democratic society the proper and
relevant use of delegated powers should be maintained by the existence and
operation of mechanisms adequate to ensure that abuses do not occur. He
concludes that while it "has to be conceded that delegated legislation will
always be with us, steps must be taken to ensure that executive convenience
and paternalism does not lead to the making of legislation that is undesirable".
Those steps involve the operation of parliamentary responsibility, ministerial

responsibility, judicial review, and administrative review.
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CONTROL OF DELEGATED LEGISLATION

Parliamentary Responsibility

19 Overriding Control. Parliament has ultimate control over delegated

legislation. This control may be exercised by revoking, in an Act passed
subsequent to the enabling Act, the power conferred upon the body making the
delegated legislation; alternatively it may be exercised by passing a subsequent

Act or amendment to vary the delegated power.

20 Interpretation and Parliament's Intention. The Interpretation of

Legislation Act 1984 governs the exercise of delegated power in that it

stipulates the way in which subordinate instruments should be interpreted. For
example, section 22 provides that subordinate instruments are to be construed

subject to the empowering Act:

(1) Every subordinate instrument shall be construed as
operating to the full extent of, but so as not to exceed -

(a) the legislative power of the State of Victoria; or

(b) the power to make the subordinate instrument conferred

by the Act under or pursuant to which it is made -

to the intent that where a provision of a subordinate instrument, or
the application of any such provision to any person, subject-matter
or circumstance, would, but for this section, have been construed as
being in excess of that power, it shall nevertheless be a valid
provision to the extent to which it is not in excess of that power and
the remainder of the subordinate instrument and the application of
that provision to other persons, subject-matters or circumstances
shall not be affected.

(2) The provisions of this section are in addition to, and not
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in derogation of, any provision of a subordinate instrument or of the
Act under or pursuant to which a subordinate instrument is made
relating to the construction, or extent of the operation, of that

subordinate instrument.

Section 23 states that where an Act confers power to make a subordinate
instrument, expressions used in such instrument shall, unless the contrary
intention appears, have the same meanings as in the Act conferring power. As
with Acts, subordinate instruments are to be interpreted by courts in
accordance with section 35 of the Interpretation of Legislation Act, which

provides :

In the interpretation of a provision of an Act or subordinate

instrument -

(a) a construction that would promote the purpose or object
underlying the Act or subordinate instrument (whether or
not that purpose or object is expressly stated in the Act
or subordinate instrument) shall be preferred to a
construction that would not promote that purpose or

object; and

(b) consideration may be given to any matter or document

that is relevant including but not limited to -

(i)  all indications provided by the Act or subordinate
instrument as printed by authority, including

punctuation;

(ii) reports of proceedings in any House of the

Parliament;
(iii) explanatory memoranda or other documents laid

before or otherwise presented to any House of the

Parliament; and
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(iv) reports of Royal Commissions, Parliamentary
Committees, Law Reform Commissioners and
Commissions, Boards of Inquiry or other similar
bodies.

(See Legal and Constitutional Committee, Report on the Interpretation Bill

1982, 1983, Government Printer, Melbourne; Scutt, "Judicial Recourse to
Extrinsic Materials : The Report of the Victorian Parliamentary Legal and
Constitutional Committee” (1984) 58 (No. 4) Law Institute Journal 387; Scutt,

Interpretation of Legislation : Victorian Parliamentary Legal and Constitutional
Committee Report" (1984) 19 (No. 3) Australian Law News 26; Corns,

"Purposeful Construction of Legislation and Judicial Autonomy" (1983) 58 (No.
4) Law Institute Journal 391; also Acts Interpretation (Amendment) Act 1984

(Cth), s.7 - new s.15AB covering interpretation of federal legislation by
recourse to extrinsic aids; Federal Attorney-General's Department, "Use of
Extrinsic Aids in the Interpretation of Federal Legislation" (1984) 19 (No. 5)

Australian Law News 38.)

21 Enabling Clauses. Parliament has a further means of controlling

delegated legislation, namely in its scrutiny of those clauses coming before it in
Bills which confer power to make delegated legislation upon a particular
government department, minister, statutory body or other authority. An
enabling clause may be framed in very broad, general terms, or may be explicit
as to the nature of the power conferred and the matter or matters upon which
the relevant body is empowered to make regulations, proclamations, by-laws or
other subordinate legislation; alternatively, it may combine the general with
the explicit. In at least some cases, it is difficult to understand why enabling

provisions are drafted to combine the two.

21.1 For example, the regulation making power conferred under the

Drugs, Poisons and Controlled Substances Act 1981 is framed in broad general

terms, and at the same time refers to specific uses of the power. Matters upon

which regulations may be made are outlined in specific terms. The very
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comprehensiveness of the regulation making power raises questions as to why it

should be considered necessary to preserve also a general power. Section 129 in
Part XI of that Act provides:

$.129(1) For the purpose of preventing the improper use of

drugs of dependence and drugs of addiction and restricted

substances or any preparation of them or any of them the Governor

in Council may make regulations for or with respect to regulating or

controlling the manufacture sale possession administration use

supply distribution and storage of those substances and preparations

and in particular, without affecting the generality of the foregoing

provisions of this section or of any other provisions of this Act, for

or with respect to -

(a)

(aa)

(ab)

(b)

regulating the issue by medical practitioners dentists or
veterinary surgeons of prescriptions for any such
substance or preparation and the dispensing of any such

prescriptions;

prohibiting either absolutely or subject to conditions the
issue by medical practitioners, veterinary surgeons and
dentists of prescriptions or orders or classes of
prescriptions or orders for any such substance or

preparation;

prohibiting either absolutely or subject to conditions or
in any specified circumstances or classes of
circumstances the prescription, sale, supply, dispensing
or administration of any such substance or preparation;

requiring persons engaged in the manufacture sale supply
dispensing, administration, prescription and distribution
of any such substance or preparation to keep books and

records and furnish information in writing or otherwise;
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(c)

(ca)

d

(e)

1)

(@)

the custody accumulation administration use supply and
storage of any such substance or preparation;

prohibiting either absolutely or subject to conditions or
in any specified circumstances or classes of
circumstances the prescription, sale, supply, dispensing
or administration of any such substance or preparation;

regulating the transfer or conveyance of any such
substance or preparation;

regulating the supply of any such substance or
preparation to drug-dependent persons;

regulating and controlling advertising by any person in
relation to any such substances or preparations or any of
them and prescribing the form and contents of such
advertisements;

generally prescribing all such matters and things as are
necessary or convenient to be prescribed for carrying
this Act into effect; and

prescribing a penalty of not more than 100 penalty units
for any contravention of or failure to comply with the
regulations made under this section.

21.2 After having stated in the preamble to section 129(1) that the

Governor in Council may make regulations dealing with the regulation or

control of manufacture, sale and so on, of substances and preparations, the

paragraphs list exhaustively every apparently conceivable circumstance where

such regulation or control might be required. The preamble also states that the

generality of the regulation-making power shall not thereby be limited - then in

effect restates this in paragraph (g).
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21.3 Section 130 again reiterates the litany of "not limiting the
generality" of the power conferred by section 129. Yet the section then goes on

to specify matters which seem unlikely to limit the provisions of that section.

21.4 s.130. The provisions of section 129 with respect to the
making of regulations shall (without prejudice to the generality of
the powers conferred by the said section) extend and apply to the
making of regulations for or with respect to providing that any
specified breach of the regulations made under the said section shall
be regarded -

(@) as infamous conduct in a professional respect within the
meaning and for the purpose of any Act; or

(b) as conduct discreditable to a pharmacist within the
meaning and for the purposes of section eighteen of the
Pharmacists Act 1974; or

(¢) as immoral conduct in connexion with the conduct of
dental practice within the meaning and for the purposes
of the Dentists Act 1972.

21.5 Section 131 makes no statemeni about "not limiting the generality"
of the Governor in Council to make regulations, yet it is difficult to understand
why such distinction should be made. Then, section 131(1)(a) inserts the "not
limiting the generality" clause so that it applies only to the circumstances
outlined in (a).

21.6 s.131. For the purpose of protecting persons engaged in
the manufacture sale use or distribution of special poisons or for the
protection of the public from special poisons the Governor in
Council may make regulations for or with respect to -
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(a)

(b)

(c)

(@)

(e)

@O

(@)

prohibiting the possession manufacture sale supply
distribution or use of any special poisons either
absolutely or except under such circumstances or
conditions as may be prescribed (including, without
limiting the generality of the foregoing, prohibiting a
person from having in his possession, manufacturing,
selling, distributing or using any special poison or class
of special poisons unless he is authorized by or licensed
or permitted under this Act or the regulations so to do);

prescribing any special poison to be an hallucinogenic

drug for the purposes of Part VI;

forms to be used for the purposes of section 20 of this
Act;

the issue, renewal, suspension and revocation of warrants
and permits under section 20 applications for warrants
and permits and the conditions to which the warrants and

permits are to be subject;

prescribing penalties not exceeding 100 penalty units for
breach of any condition, limitation or restriction to
which a warrant or permit under section 20 of this Act is

subject;

prescribing precautions to be taken in and regulating or
controiling the manufacture storage use or handling of
any such special poisons; and

prescribing penalties not exceeding 100 penalty units for
breaches of the regulations.

21.7 This is not an end to the enabling clauses. The Act goes on further
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to provide :

s.132. The Governor in Council may make regulations for
or with respect to -

(@) prescribing forms to be used for the purposes of this Act;
(b)  the colouring of any poison or controlled substance;

(c) the sale supply and safe custody of poisons or controlled
substances including the specifications of cupboards and
other receptacles and the manner of storage of any
poison or controlled substance;

(d) prohibiting the sale or supply of any product (whether by
wholesale or by retail) or any class of products
containing any poison or controlled substances unless the
product or class of products is packaged in accordance
with regulations made under this section and contains no
more than a specified concentration of any specified

poison or controlled substance;

(e) the minimum size of packages or containers in which
poisons or controlled substances or any class of poisons
or controlled substances may be sold or supplied or
offered for sale or supply;

(f) specifying the containers in which any poison or
controlled substance may be sold or supplied and
prohibiting the use of such containers for other

substances;

Paragraphs (g), (h) and (i) repealed by section 13(3)(a) of the Drugs, Poisons and
Controlled Substances (Amendment) Act 1983.]
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9

@

(m)

n)

(o)

(p)

(@

prohibiting and controlling advertising by any person in
relation to potent substances or any class of potent
substances and prescribing the form and contents of such
advertisements;

providing for the dispensing of prescriptions for poisons
or controlled substances issued by medical practitioners,
dentists or veterinary surgeons in other States;

labelling and specifying the particulars (including
antidotes) to be included in labels attached to containers
of poisons and controlled substances;

application for and the issue renewal cancellation and
suspension of licences permits and authorities issued
under this Act;

prescribing conditions limitations and restrictions to
which licences warrants and permits issued under this
Act shall be subject;

prescribing fees (not exceeding the maximum fees fixed
by Part II.) to be paid for the issue or renewal of licences
and permits under this Act and prescribing
proportionate fees where a licence or permit is granted
during the currency of a year;

the inspection of premises stocks books and any other
documents relating to poisons or controlled substances;

exempting from all or any of the provisions of this Act
and the regulations substances or preparations containing
any poison or controlled substance which by their nature
are not capable of being used in evasion of this Act and
the regulations or which are sold or supplied by a
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(r)

(s)

(t)

(v

(v)

(x)

(y)

pharmacist or according to the prescription of a medical
practitioner veterinary surgeon or dentist for any

individual and specific case;

particulars to be recorded in the Sale of Poisons Book
and the procedure to be followed in relation to the sale
or supply and recording of poisons or controlled
substances;

precautions to be observed in connexion with the sale or
supply of poisons or controlled substances ordered by
letter telegram cable radiogram or telex;

specifying the persons or classes of persons authorized or
entitled to purchase obtain use or be in possession of any
poison or controlled substance;

providing that all persons are authorized or entitled to
purchase or obtain or have in their possession or use
specified poisons or controlled substances or specified
classes of poisons or controlled substances;

providing for the disposal of automatic machines

forfeited pursuant to the provisions of this Act;

prohibiting the sale or supply of any poison or controlled
substance by self-service methods other than any

methods prescribed;
prescribing a penalty of not more than 100 penalty units
for any contravention of or failure to comply with the

regulations;

the administration and use of potent substances or any
class of potent substance;
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(z2) regulating and controlling the issue by medical
practitioners, dentists or veterinary surgeons of
prescriptions for any potent substance and the dispensing
of any such prescriptions;

(za) regulating and controlling the sale or supply by
pharmacists of potent substances to persons without
direction from a medical practitioner, veterinary

surgeon or dentist;

(zb) prescribing the manner in which potent substances may
be dispensed by pharmacists and the keeping of records
of each transaction effected by a pharmacist;

(zc) regulating and controlling the dispensing and sale or
supply of restricted substances by pharmacists without a
prescription from a medical practitioner, dentist or
veterinary surgeon in emergency circumstances to the
extent that the quantity of any restricted substance so
dispensed sold or supplied does not exceed three days
medication or, where a restricted substance is or is
contained in a pre-packed pharmaceutical preparation,
the minimum standard package containing the

preparation;

(zd) generally prescribing all such matters and things as are
authorized or required to be prescribed or are necessary
or convenient to be prescribed for carrying into effect
the objects of this Act.

133. Forms set out in any regulation made under this Act or

forms to the like effect may be used for the purposes thereof and
shall be sufficient in law.
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21.8 Again section 132 makes no overriding "not limiting the generality
of" statement. Then, following a lengthy list of matters in relation to which
regulations may be made, it provides in paragraph (zd) that regulations may be
made '"generally prescribing all such matters and things as are authorised or
required ... or necesssary or convenient ..." for the carrying into effect of the
objects of the Act.

21.9 Superfluity arises once more in that section 132(a) states that
regulations may be made prescribing forms to be used for the purposes of the
Act, whilst s.131(c) provides for regulations to be promulgated in relation to
section 20 of the Act.

21.10 The drafting of the enabling provisiohs in this way tends to
obfuscate, for those charged with the duty of drawing up regulations, the
matters which are to be the subject of subordinate legislation. Regulation
makers are faced with a morass of instructions with no clear indication of what
the Parliament really wants. Owing to the verbosity of the enabling clauses
readers and, most importantly, the regulators themselves are confronted with a
situation which itself engenders confusion in an area which most particularly

requires clarity.

21.11 Many of the matters could have been dealt with more briefly; some
require no specific reference. Of course, the form of the provisions may be the
result of representations from different interest groups, without proper co-
ordination. This may lead to abuse and the frustration of the Parliament's

intention.

2].12 Commenting on parliamentary control over empowering clauses,

Pearce states :

The form of the empowering provision must be such that it does not
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21.13

allow the making of whatever legislation on a matter seems
appropriate to the delegate. Frequently, an Act of Parliament does
little more than determine that controls over particular conduct
should be exercised. No attempt is made to indicate what those
controls should be. In some circumstances this is inevitable ...
However, this situation is to be avoided if at all possible and
empowering provisions should indicate with precision the matters on
which delegated legislation can be made. Not only is this desirable
from the point of view that there should be constraints on the power
of the executive to make legislation, but also it is only where a
defined legislative power is given that the courts can view

legislative action by a delegate. (Delegated Legislation, at p. 9.)

Where delegated legislation exceeds the powers granted by the Act

under which it is purported to be made, that legislation will be invalid. But as

Pearce points out, the wider the grant of power, "the more limited is the courts'

power of review" :

21.14

If the courts cannot review delegated legislation, there is one less
check on the abuse of delegated power. Following on from this, the
adoption of provisions which preventA the courts reviewing delegated
legislation should be avoided. There is no good reason why the
executive should be empowered to make regulations within specified
limits and not have the question whether those limits have been

exceeded available for testing. (At pp. 9-10.)

This issue was alluded to by the Subordinate Legislation Committee

in its Final Report Upon a General Inquiry into Subordinate Legislation

(Consolidation and Review). It said :

It is obvious to the Committee that departments are seeking
legislation which contains a general regulation making power rather

than setting out matters which are to be dealt with by subordinate
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legislation. In these cases the Bill is drafted to lay down particular
principles but reliance is placed on the contents of statutory rules
for day to day administration and implementation of policy.
Matters on which subordinate legislation may be made should be set
out in precise and not general terms. If Parliament is to delegate
powers such delegation should be beyond doubt and clearly limited.

21.15 That Committee went on to indicate problems of review of

delegated legislation coming before it for consideration, saying :

... there is an increasing volume of statutory rules. The Committee
believes that proper detail of the items under which subordinate
legislation may be made would obviate unnecessary amendments and
certainly lessen the volume of statutory rules. Too frequently the
Committee has had to seek amending regulations to clarify intent
and, in some instances, has found it necessary to advise departments
that legislation is necessary to allow for the making of certain

statutory rules.

It is not the role of the Committee to examine regulation making
clauses in Bills prior to submission to Parliament but it points out
the inherent problems if this examination is not carried out during
initial drafting.” (At pp. 6-7.)

(See also House of Commons, Third Report of the Special Committee on
Statutory Instruments, Session 1968-1969, 1969, Ottawa.)

22 Parliamentary Control Generally. The problem facing Parliament in

its role as overseer of delegated legislation both in relation to enabling clauses
and generally, is the burden of work placed upon that body. Also Members of
Parliament do not necessarily possess the requisite expertise to ensure that
oversight is effective.
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22.1 Referring to the Australian Parliament, but commenting generally
upon the parliamentary process in Australia, Reid has said that the 'relative
decline in the significance of Parliament has been evident for many years",
Reasons for this are the lack of persons concerned about the role of Parliament
in a democracy; the division of Parliament into two "nominally powerful, and
often conflicting" Houses, each accommodating competing factions - "each of
which is usually divided between leaders and led"; furthermore, the official
secretariat of Parliament is "fragmented into even more parts than the
Parliament itself"; and, "following the Westminster style of government, both
Houses grant important priorities in debate and decision making to Executive
Ministers of State". In his view, the outcome has been that the lower House
"has become the captive of the Executive Government of the day and is now a
sadly repressed and debilitated Parliamentary Chamber." ("The Changing
Political Framework" in The Political Process : Can it Cope? 1978, Sydney; see
also Reid, "The Parliamentary Contribution to Law Making" (1980) 15 (1)
Politics 40.)

22.2 These factors make it difficult for Parliament to adequately review
all legislation coming before it. Rarely does a Bill appear in Parliament which
does not come from the executive; as ultimately, Bills will (in the majority of
cases) be passed on party lines, opportunities for review are reduced. In
Victoria, in 1982 a total of 173 Bills were introduced and 141 passed into law; in
1983, the total passed was 166. It is therefore difficult to be assured that
Parliament as a whole can be more diligent in scrutinising legislation, even
limiting itself to enabling clauses which in effect take legislative powers out of

its hands and place them in the hands of the executive.

23 Parliamentary Committee Control. However, the Victorian

Parliament has devised procedures which are able to make the role of the
Parliament more effective than would otherwise be the case : namely, by way
of the previously referred to Subordinate Legislation Committee and the Legal
and Constitutional Committee. The role of the Subordinate Legislation

Committee upon its establishment by statute in 1956 was outlined as being :
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... to consider whether the special attention of Parliament should be

drawn to any regulation on the grounds that :

(a) the regulations appear not to be within the regulation-
making power conferred by, or not to be in accord with
the general objects of the Act pursuant to which they
purport to be made;

(b) the form or purport of the regulations calls for
elucidation;

(c) the regulations unduly trespass on rights previously
established by law;

(d) the regulations unduly make rights dependent upon
administrative and not upon judicial decisions; or

(e) the regulations contain matter which, in the opinion of
the Committee, should properly be dealt with by an Act
of Parliament and not by regulation.

Under the Act the Committee was given the power to recommend disallowance
to Parliament, the disallowance to take effect upon resolution of both Houses.
Similar Committees and procedures (although in a number of cases disallowance
taking effect by resolution of one House only) exist in New South Wales, the
Northern Territory, Queensland, South Australia, Tasmania, Western Australia
and the Federal Parliament. (See Senate Standing Committee on Regulations
and Ordinances, Commonwealth Conference of Delegated Legislation
Committees, Vols. I, I and III, 1981 AGPS, Canberra.)

23.1 In 1982 by way of the Parliamentary Committees (Joint
Investigatory Committees) Act the Subordinate Legislation Committee was
incorporated as a Sub-committee of the Legal and Constitutional Committee, a

joint Parliamentary Committee comprising Members from both Houses and
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from each of the political parties.

23.2 Parliament has exercised control in providing that the functions of
the Legal and Constitutional Committee are, amongst other matters :

(b) to consider whether the special attention of Parliament

should be drawn to any regulations on the ground that -

(i) the regulations appear not to be within the
regulation-making power conferred by, or not to be
in accord with the general objects of, the Act
pursuant to which they purport to be made;

(i) the form or intention of the regulation requires

explanation;

(iii)) the regulations unduly trespass on rights previously
established by law;

(iv) the regulations unduly make rights dependent upon
administrative and not upon judicial decisions; or

(v)  the regulations contain matter which in the opinion
of the Committee should properly be dealt with by
Act of Parliament and not by regulations -

and to make such reports and recommendations to the Council and
the Assembly as it thinks desirable as a result of any such
consideration.

The Parliamentary Committees Act 1968 in section 3(1) defines "regulations "

as :

(@) any regulation or rules which purport to be made under any
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Act of Parliament and which by such Act or any other Act are
required to be laid before both Houses of Parliament; and

(b) statutory rules within the meaning of the Subordinate
Legislation Act 1962 :s . 3(1)

All subordinate legislation does not, therefore, come within the jurisdiction of
the Legal and Constitutional Committee, for as previously pointed out, the
Subordinate Legislation Act does not necessarily cover all forms of delegated
legislation, and not all delegated legislation is required to be laid before both

Houses of Parliament. (See generally Butera, Subordinate Legislation in

Victoria and pp. 11-27 of this Report. This issue will be dealt with in Part II of
this Réport, "Provisions of the Bill", "Clause 4 : Declaration of Instrument

which is not of a Legislative Character", at p.243 ff.)

24 Summing Up. The role of the Legal and Constitutional Committee

is to continue oversight of all statutory rules, and to work on references coming
to it from the Attorney-General and/or from the Parliament itself. The
Committee acts in an advisory role to Parliament when Parliament refers to it
any particular Bill which it considers requires in-depth review and report. Since
its establishment, the Committee has dealt with a number of Bills in this way,
including the Statute Law Revision Bill 1982; the Statute Law Revision
(Repeals) Bill 1982; the Interpretation Bill 1982; the Statute Law Revision Bill
1984; and the Bill which is the subject of this Report, the Subordinate
Legislation (Deregulation) Bill 1983. Whether, in order to improve its
effectiveness in scrutiny of bills and subordinate legislation the role and powers
of the Committee should be expanded and/or changed is a matter of direct
importance to the present inquiry into the terms of the Subordinate Legislation
(Deregulation) Bill. Indeed, Pearce recommends specifically that the form of
empowering clauses is Ma matter on which parliamentary committees that
review delegated legislation could well act as advisers to the Parliament". This
is a matter of concern to the Committee, particularly taking into account the
functions of the Committee's. Subordinate Legislation Sub-committee. It will be

dealt with later in Part I of this Report, in "Enabling Provisions", at p.149 ff.
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Ministerial Responsibility

25 Introduction. In the Australian system of elected government, it is

generally held that government departments are responsible to their respective
ministers; ministers are, ultimately, answerable to Parliament and, through
Parliament, to the electorate. Thus, where legislative powers are delegated to
ministers and their departments, theoretically the minister has control over the
form of legislation that is drafted and put into effect, and the nature of the
power thereby exercised. Theoretically, Parliament has control because the
minister is answerable to Parliament and, through Parliament, to the people;

This system is known as responsible government.

25.1 With statutory bodies and boards, less direct control is exercised by
the responsible Minister. However ultimately a particular Minister bears
responsibility for such bodies. The degree of control is dependent on the
statute establishing the particular authority or other body. (On the issue of
control of public bodies and of their regulation-making powers, see

"Contemporary Issues", Sunset Provisions, at p. 160; and see generally Public

Bodies Review Committee, Audit and Reporting of Public Bodies, 1981,

Government Printer, Melbourne.)

26 Origins and Current Concerns. Yet is "ministerial responsibility"

ultimately meaningful? Reid traces the development of responsible government
and ministerial responsibility in the Australian colonies, concluding that
Australia's colonial origins may affect the way the system operates today.
("Responsible Government and Ministerial Responsibility" (1980) 39 (3/4)

Australian Journal of Public Administration 301.) Lumb makes a similar point,

saying :

In the first seventy years of Australian constitutional development
the Executive was not subject to parliamentary control. The
officers of government were appointed by the Governor and the
Secretary of State for the Colonies, and their executive status was
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therefore subordinate to and subject to the jurisdiction of those
officials. It is true that ministers invariably held seats in the
legislative body as official nominees, but while this made them
subject to legislative criticism, it did not make them subject to

legislative control.

(The Constitution of the Australian States, 4th ed., 1977, at p. 64.)

Spann looks at the past and draws conclusions for the twentieth century:

... Australians got responsible government, and did not receive it
unwillingly. But some features of the old system survived. The
existing structure of departments was only imperfectly assimilated
to the new ministries ... The practice of giving public officials their
own statutory powers, common before self-government, continued
after it, and it was not an established convention that official heads
of departments ... were subject in all matters to a minister. Indeed,
in certain respects this has survived until the present day.

(Government Administration in Australia, Sydney, 1979, at p. 34; and see

particularly chapters 2 and 18.)

26.1 That there has been a concern about ministerial responsibility and
control of bureaucracy in Australia, both on the Commonwealth level and in
relation to state governments and administrations is evidenced by the volume of
writing on the subject, and enquiries which have been held into public service
bureaucracy, and parliamentary and ministerial control. (See for example the
Bland Administrative Review Committee, approx. 12 unpublished reports, 1975-
76, Canberra, ACT; Bland Committee of Inquiry into the Victorian Public

Service, 1974, Government Printer, Melbourne; Royal Commission on

Australian Government Administration, ("the Coombs Commission") 1976,

AGPS, Canberra; New S‘outh Wales' Government Review of Administration ("the

Wilenski Enquiry"); Review of Commonwealth Administration - Report ("the
Reid Report") January‘l983, AGPS, Canberra, ACT.) One of the reports
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commissioned by the Coombs Royal Commission concerned the problems of
accountability in a Westminster system with special reference to the concept of
ministerial responsibility. Reid describes it as '"the most penetrating
examination of the notion of ministerial responsibility yet published in
Australia". ("Responsibility and Accountability and the Coombs Inquiry" (1976)
35 (4) Australian Journal of Public Administration 320, at p. 322.)

26.2 The Report, written by Professor H.V. Emy of the Department of
Politics at Monash University, concluded that ministerial responsibility and its
attendant debates lie at the base of the problems of modern government. He
said that on the surface, ministerial responsibility "is a doctrine of democratic
accountability; inwardly it helps to preserve the values of a pre-democratic

society". (Royal Commission on Australian Government Administration :

Report, 1976, Canberra, Appendix vol. 1, at p. 32.) In summary, his view was :

* ministerial responsibility, as a system for ensuring
accountability of both the executive and administrative arms

of government, is defunct

* a new system of managing the administrative arm and ensuring

its and the executive's accountability is required

* a new system is to be found in institutionalising a set of

measures to be called "accountable management”
Emy says a system of control should be created within the system to ensure .

that the bureaucracy remains accountable to ministers, and through ministers,

to the Parliament and the people. (At pp. 15, 47.)

27 Reliance on Public Servants and Advisers. = Where delegated

legislation is concerned, the strength of government departmental officers and
their practical independence may give rise to a suggestion that control is not

exercised sufficiently closely by ministers over its formulation. The growth of
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administration may result in insufficient oversight by the responsible minister.
In the case of statutory bodies, local authorities and other bodies which
exercise delegated legislative power, the possibility of ministerial control will
be even less. The degree of ministerial control and supervision is dependent
upon the system established within each department for oversight of
bureaucratic operations by the minister. In the case of statutory bodies and
other instrumentalities, it has been the tradition for ministers to distance
themselves on the basis that such bodies exercise their powers and functions
with a degree of autonomy not available to government departments.
Ultimately, where a minister does exercise control, she or he is to a very great

degree dependent upon the advice of public servants.

28 Summing Up. The quality of advice is important, particularly in

relation to subordinate legislation. A minister will in many cases have
expertise in the particular portfolio area to which he or she is appointed;
however this cannot always be counted on. Expertise will be developed, in
many cases, "on the job" - however to a large degree this may well be
dependent upon the quality of advice emanating from the minister's senior
departmental advisers. It is important that ministerial responsibility be
fostered by mechanisms which ensure that the quality of advice is set at as high
a level as possible.  Ministers should be equipped to judge the necessity of
introducing subordinate legislation.  They should also be assured that
administrative officers proposing that power to pass subordinate legislation be
exercised have themselves sought the highest degree of expertise available in
formulating that proposal. One of the aims of the Subordinate Legislation
(Deregulation) Bill is, in the Committee's view, to assist ministers to make
decisions as to the need for and the value (or otherwise) of regulations in a
particular area coming within the relevant portfolio. It is also designed to
ensure that departmental officers advising the minister are equipped, as far as
possible, to give the best advice. The efficacy of the Bill in this regard is

addressed in Part II of this Report, particularly in Clause 8 - Examination of

Proposed Statutory Rules, "Clause 8 : Proposed Section 13 - Examination of

Proposed Statutory Rules by Department of Management and Budget" at p.356,
ff; Clause 8 : Schedule 1 Guidelines, at p.373 ff; Clause 8 : Schedule 2
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Guidelines, at p.381 ff; and "Schedule 3 - Provisions Applying to Regulatory
Impact Statements" at p.404.)
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Judicial Review

29 Judicial Safeguards Generally. Pearce outlines various safeguards

which must be built into the system to ensure that Hewart's "blue print for
despotism" does not become a reality. One important means of checking the
abuse of delegated power is that of judicial review. Parliament may exclude
the possibility of judicial review of delegated legislation, but only in the
clearest terms. Courts are reluctant to acknowledge that they do not have
jurisdiction. As was stated in William Cook Pty Ltd v Read [1940] V.L.R. 214 :

When a subordinate legislative body is given power to make rules
limited to particular subject-matters, the ordinary principle is that
it must not travel outside the area committed to it, and the
protection of the subject against excursions by such body beyond its
prescribed area is the power of the Court to declare such excursions
ultra vires and null and void. This is very important protection
against excessive exercise of power by subordinate bodies. It would
require a clearly expressed intention by the Legislature to remove
this safeguard against excess of the limited powers committed to
such a body. It is an important encroachment upon the ordinary rule
of law to make unimpeachable the acts of a subordinate body, even

if it has gone beyond the express limits of the authority given to it.
(At 217-218.)

30 Limiting Judicial Review. Various formulae are used to prevent

judicial review of thé exercise of delegated power, such as the inclusion, in the
enabling Act, of a provision stating that rules or regulations "shall be of the
same effect as if they were contained in this Act", or that rules made and laid
before Parliament and not disallowed will "be of full force and effect and be
judicially noticed", or will have "force of law". Another method is to include a
"conclusive evidence" clause, such as that contained in the Friendly Societies

Act, 1890 which provided :
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The Registrar shall on being satisfied that any amendment of a rule
is not contrary to the provisions of this Act issue to the society an
acknowledgment of registry of the same which shall be conclusive
evidence that the same is duly registered.

The matter came before the High Court and it was held that such a provision
does not prevent the court from reviewing the validity of a registered rule.
Chief Justice Griffith said :

I think the true view is that the acknowledgment of registration is
only conclusive that the things which could lawfully be done have
been done, and that it cannot have the effect of declaring that a
thing which could not be lawfully done has been lawfully done. (At
1108.)

(See Carroll v Shillinglaw (1906) 3 CLR 1099; also Hewitt; The Control of
Delegated Legislation, 1953, Wellington, New Zealand at pp.8-11l; Pearce,

Delegated Legislation in Australia and New Zealand, 1977 Melbourne, Part I

generally and in particular at Chapter 14, p. 92.)

30.1 Pearce comments that it is clear from the cases that courts are
reluctant to allow their power to review the validity of delegated legislation to
be ousted, however "the courts cannot simply ignore the words of an Act"
purporting to provide that the delegated legislation is to have effect as if
enacted in the empowering Act. He says that courts "may limit the operation
of the words, but some effect must be given to the legislative directive ... It
has been conceded by the courts that [the] formula ... that the legislation, after
having been made and notified, is to be treated as if it had been enacted in the
Act giving power to make it ... markedly limits the basis on which the courts
can question the validity of delegated legislation to which it relates - but it is
not sufficient to exclude judicial review entirely". (At pp. 271-272. See also
Institute of Patent Agents v Lockwood [1894] AC 347, per Herschell LC; also
Hewitt, The Control of Delegated Legislation, 1953, at pp. 8-9.)
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31 Judicial Test of Validity. As a general matter, the right of a court

to determine the validity of delegated legislation is not in question. The test of

validity has been laid down as involving five elements:

1 To determine the meaning for the words used in the Act of
Parliament itself to describe the subordinate legislation which

the Authority is authorised to make.

2 To determine the meaning of the subordinate legislation itself.

3 To decide whether the subordinate legislation complies with
that description.

4 To determine the true scope of the measure.

5 In conjunction with the fourth element, to determine the legal

effect of the measure.

(See Lord Diplock in McEldowney v Forde [1969] 2 All ER 1039: also Chief
Justice Barwick in Esmonds Motors Pty Ltd v The Commonwealth (1970) 120 3
CLR 463; Justice Dixon in Swan Hill Corporation v Bradbury (1937) 56 CLR
746.)

31.1 In Delegated Legislation in Australia and New Zealand Pearce

devotes a major part of the work to the judicial review of delegated legislation,
outlining the grounds on which delegated legislation may be invalid as being

directly related to the following principles :

* formal requirements have to be complied with when making

the delegated legislation

LR

* delegated legislation must deal with subjects that are within

the scope of the power provided in the empowering Act

* dealing with subjects within the scope of the empowering Act,
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the delegated legislation must not exceed the prescribed limits

of the power granted by the empowering Act

delegated legislation must be consistent with the Act under
which it is made and should not be inconsistent with another

Act or the general law

delegated legislation must not be repugnant to the Act under

which it was made, to another Act, or to the general law

delegated legislation must be exercised for the purpose set out

in the empowering Act and not for another purpose

delegated legislation must not have an effect that "is so
unreasonable that it cannot be regarded as falling within the
contemplation of the legislature" in passing the Act enabling

the making of delegated legislation

after its meaning has been determined by the court, the
operation of delegated legislation must not be such as to

impose no certain obligation on the person affected by it

invalidity may arise because the delegated legislation makes
no provision itself for the subject with which it is concerned,
but sub-delegates the power to legislate to another body (at
pp.93-94)

Administrative Law Act. In 1978 the Victorian Parliament took a

specialised approach to judicial review of administrative decisions, passing the

Administrative Law Act.

In his second reading speech on the Act, the Attorney-General

outlined the aims of the Bill as being :
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(a)

(b)

(c)

(d)

To set up a new procedure by general order for review, which
will enable persons complaining of administrative decisions to
seek a review, without having to select the particular

prerogative writ that fits their case.

To ensure that people are not prevented from challenging
erroneous decisions merely because they cannot find out what

was the tribunal's reason for deciding aginst them.

To ensure that any persons whose interests are substantially
affected by an erroneous decision shall be entitled to be heard
to challenge it, whether or not they bring themselves within

the technical rules relating to locus standi.

To ensure that the power of the Supreme Court to review
decisions shall not be restricted by the privative provisions
appearing in various Acts, which operate merely to limit the

power of the Supreme Court to do justice.

(Parliamentary Debates, 25 October 1978, at p. 5091.)

32.2 In conclusion the Attorney-General said :

The [Act] will clarify the law relating to prerogative writs. It does

not extend the powers of the courts to tribunals that are not within

their jurisdiction at present, nor does it extend the classes of

persons who may have recourse to the courts. But the Bill will

ensure that in appropriate cases ordinary citizens will be able more

easily to seek the aid of the courts against injustice flowing from

administrative decisions, by reason of the removal of technical and

procedural obstacles that exist at present.

(Parliamentary Debates, 25 October 1978, at p. 5092.)

69



32.3 The Act came into operation on | May 1979 "to make provision with
respect to the review of certain decisions made by certain administrative
tribunals, and for other purposes". By section 3 of the Act any person affected
by a decision of a tribunal may make application to the Supreme Court or a
judge of that court for an order calling on the tribunal or the members of it,
and also any party interested in maintaining the decision, to show cause why the

decision should not be reviewed.

32.4 Such an application must be made no later than thirty days after the
giving of notification of the decision or the reasons for it (whichever is the
later). The applicant must be supported by evidence on affidavit showing a '
prima facie case for relief. If the court is satisfied that no matter of
substantial importance is involved, or that "in all the circumstances such
refusal will impose no substantial injustice upon the applicant" then,
notwithstanding that there is a prima facie case, the court may refuse to grant

the applicant relief.

32.5 Decisions which are covered by the Act include any

... decision operating in law to determine a question affecting the
rights of any person or to grant, deny, terminate, suspend or alter a
privilege or licence and includes a refusal or failure to perform a

duty or to exercise a power to make such a decision: s.2

Persons who are entitled to relief under the Act - that is, those "affected" in

relation to a decision - include any

. person whether or not a party to proceedings, whose interest
(being an interest that is greater than the interest of other members
of the public) is or will or may be affected, directly or indirectly, to
a substantial degree by a decision which has been made or is to be
made or ought to have been made by the tribunal : s.2
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The bodies whose decisions come within the purview of the Act are those being

... @ person or body of persons (not being a court of law or a tribunal
constituted or presided over by a Judge of the Supreme Court) who,
in arriving at the decision in question, is or are by law required,
whether by express direction or not, to act in a judicial manner to

the extent of observing one or more of the rules of natural justice *
S.2

32.6 The court is empowered by section 9 to grant interim relief to an
applicant "in order to prevent irreparable damage pending judicial review";
here, the court may by order suspend the operation or postpone tlie coming into
effect of a decision made or to be made by a tribunal, or ;estrain the
implementation of the decision for a period of fourteen days after reasons for
the decision have been provided by the tribunal, "or for such further time as the

Court or Judge shall deem fit".

32.7 The powers of the court in relation to relief are outlined in section 7
of the Act:

... the Court or Judge may discharge the order or may exercise all
or any of the jurisdiction or powers and grant all or any of the
remedies which upon the material adduced and upon the grounds
stated in the order might be exercised or granted in proceedings for
or upon the return of any prerogative writ or any proceedings in
action for quo warranto or in an action for a declaration of

invalidity in respect of the decision or for an injunction to restrain
the implementation thereof and may extend the period limited by
statute for the making of the decision but shall not exercise any

other jurisdiction or power or grant any other remedy.

32.3 The Act was introduced to pave the way for positive relief for

persons aggrieved. Like all new legislation, it has its positive and less positive
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characteristics. On the whole it is a reform creating a climate wherein further
advances may occur. The Committee received a number of comments about
the operation of the Act. The Director of the Policy and Research Division of
the Law Department wrote that in his view the Act is a "simple piece of
legislation that is working well", containing as it does "a simple, speedy

procedure for obtaining an order nisi and getting it listed". He continued :

[The Act] operates against any body obliged to accord natural
justice. As the application of that concept widens, so does the
operation of the Act ...

He was, however, of the opinion that the Act had a limited scope, although
"within its corfines it is ... an excellent piece of legislation". He referred to

the wider scope of the Administrative Decisions (Judicial Review) Act 1977

(Cth). (O'Connor, written submission, 12 July 1984, at p.l.)

32.9 Mr. P. Hanks, Senior Lecturer in Law at Monash University also saw

the Act as limited :

I see [the Act] as doing no more than consolidating the procedures
for judicial review of some administrative decisions and providing a
limited right to demand reasons for some decisions. The limitation
of the Act to those Administrative bodies which can be described as
'tribunals’ is difficult to defend and is no doubt confusing ... I should
think that a review of the Act should try to move it down the track
taken by the Administrative Decisions (Judicial Review) Act 1977
(Cth.)

(Written submission, 17 July 1984, at p. 1.)

32.10 Professor E. Campbell of the Faculty of Law at Monash University

wrote :
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My principal criticisms of the Act are -

(1) The availability of the statutory review procedure is far too
narrowly defined and in that respect is less satisfactory than
the provisions of 0 54 of the RSC

(2) The duty to furnish reasons for decision is also far too limited
in its sphere of action. The nature of the duty also needs to be
clarified, perhaps along the lines of the reasons provisions in
the [Administrative Decisions (Judicial Review)] Act.

(3) While section 12 of the Act removes a number of privative
clauses in prior Acts there may be other such clauses, not
caught by section 12, which ought to be overridden.

(Written submission, 12 July 1984, at p. 1.)

32.11 Campbell went on to add :

I would suggest also that if the Administrative Law Act 1978 were
to be reviewed, attention should be given to the desirability of
codifying the grounds on which applications for judicial review may
be made, as in sections 5, 6 and 7 of the [Administrative Decisions
(Judicial Review)] Act. It seems to me that at the very least review
should be available for any error of law regardless of whether the
alleged error appears on the face of the record.

(At p. I; see also Campbell, The Administrative Law Act 1978 (Victoria),
January 1984, paper delivered to the Law Institute/ Monash University Faculty

of Law Continuing Legal Education Committee seminar, Melbourne; Campbell,

State and Federal Judicial Review of Administrative ‘Action, January 1984,

paper delivered to Law Institute/Monash University Faculty of Law Continuing

Legal Education Committee seminar, Melbourne.)
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33 Semi-Judicial Review. And as well as judicial review, in Australia

semi-judicial review mechanisms have been developed at federal level; latterly
proposals for semi-judicial review mechanisms have also surfaced in some state

jurisdictions. This increases oversight of the operation of delegated powers.

33.1 At federal level the Administrative Appeals Tribunal Act 1975 and

the Administrative Decisions (Judicial Review) Act 1977 (the latter referred to

by the commentators on the Administrative Law Act 1978) provide an

additional tier of judicial control over administrative decisions, and thus over
the operation of delegated legislation. The former Act (amended substantially
in 1977) provides for "tribunal review" of administrative decisions and a
systematised oversight mechanism of the degree to which administrative
decisions are or ought to be subject to review by a court, tribunal or other body;
the latter Act provides for judicial review by means of alternative methods to
the traditional ones of the prerogative writs, injunction or declaratory judgment

procedure.

33.1 The Administrative Appeals Tribunal is a semi-judicial body which
has the power to undertake a full review of a decision on its merits : Re Becker
and Minister for Immigration and Ethnic Affairs (1977) 15 A.L.R. 696, at 700;
see also ss. 25, 43 Administrative Appeals Tribunal Act 1975. "Decisions" that

may be reviewed in this way include :

* the making, suspending, revoking or refusal to make an order

or determination

* the giving, suspending, revoking or refusing to give a

certificate, direction, approval, consent or permission

* the issuing, suspending, revoking or refusing to issue a licence,

authority or other instrument

* the act of imposing a condition or restriction
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* the making of a declaration, demand or requirement

* the retaining or refusal to deliver up an article

* the doing or refusing to do "any other act or thing"

(Section 3(3) Administrative Appeals Tribunal Act 1975 (Cth); also section 25(5)

and the Schedule to the Act; and see generally Sykes, Lanham and Tracey,

General Principles of Administrative Law, at Chapter 25 "Statutory Remedies -

Federal", particularly pp.207-214.)

33.3 Under the Administrative Decisions (Judicial Review) Act 1977

(Cth) a person aggrieved by a decision to which the Act has application may
apply for an order of review on particular grounds; the Act provides for the
application to be made to the Federal Court of Australia constituted under the
Federal Court of Australia Act 1976 (Cth). The phrase a "decision to which this

Act applies" is defined in section 3(1) as "a decision of an administrative
character made, proposed to be made, or required to be made, as the case may
be (whether in the exercise of a discretion or not), under an enactment, other
than a decision by the Governor General". The making of a decision or the

failure to make a decision is spelled out widely in section 3(2) as including :
* the making, suspending, revoking or refusing to make an order
giving, suspending, revoking, or refusal to give a certificate,

direction, approval, consent or permission

* the issuing, suspending, revoking or refusing to issue a licence,

authority or other instrument

* the imposing of a condition or restriction, making a

declaration, demand or requirement

* the retaining or refusing to deliver up an article or doing or

refusing to do any other act or thing
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33.4

Grounds of review are specified in section 5 of the Act as being :

a breach of the rules of natural justice

nonobservance of procedures required by law to be observed in

connection with the making of the decision

lack of jurisdiction to make the decision

nonauthorisation of the decision by the enactment in

pursuance of which it was purported to be made

error of law whether or not the error appears on the face of

the record of the decision

improper exercise of power where the decision purports to be

made in pursuance of a power conferred by an enactment

fraud

no evidence or other material to justify the making of the

decision

the fact that the decision was "otherwise contrary to law"

"Improper exercise of power" is identified in section 5(2) as including :
prop P &

taking an irrelevant consideration into account

failing to take a relevant consideration into account

exercising a power for a purpose other than a purpose for

which the power is conferred

exercising a discretionary power in bad faith
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* exercising a personal discretionary power at the direction or

behest of another person

* exercising a discretionary power in accordance with a rule or

policy without regard to the merits of the particular case

* an exercise of a power "that is so unreasonable that no

reasonable person could have so exercised the power"

* an exercise of a power in such a way that the result of the

exercise of the power is uncertain

* any other exercise of a power in a way that constitutes abuse

of the power

(See generally General Principles of Administrative Law, at Chapter 25,

"Statutory Remedies - Federal", particularly pp. 197-207.)

33.5 Some criticisms have been levelled at the Administrative Decisions
(Judicial Review) Act. The supervisory jurisdiction of the Federal Court under
the Act is not co-extensive with that of the High Court under section 75 of the

Constitution. However an amendment to the Judiciary Act 1903 (Cth) was

introduced to overcome the deficiency in jurisdiction : s. 39B. Currently the
Administrative Review Council is reviewing the Administrative Decisions
(Judicial Review) Act, and it seems that changes may result from that review.
(See Administrative Review Council, Issues Paper, 1984, Canberra, ACT; also
Griffith, "The Administrative Review Tribunal" (1984) 58 (No. 7) Law Institute
Journal 822; Campbell, The Administrative Law Act 1978 (Victoria), January

1984, Melbourne; Campbell, State and Federal Judicial Review of

Administrative Action, January 1984, Melbourne.)

34 Government Initiatives. As a matter of principle the Victorian

Government is committed to the establishment;of a system somewhat in the
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nature of the federal system. The setting up of an Administrative Appeals
Tribunal or a body with similar powers to those of the federal Administrative
Appeals Tribunal is expected to provide the citizens of Victoria with rights in
regard to administrative decisions {exceeding those laid down in the

Administrative _Law _Act 1978) including decisions made in respect of.

subordinate legislation. (See Law Department, Report of the Policy and

Research Division to Colloquium on Law Reform Agencies in Victoria,

unpublished paper, 12 June 1984; Kennan, "Administrative Law : Development
in Victoria" (1984) 58 (No. 7) Law Institute Journal 826.)

34.1 In contemplating this approach the Government is taking into
account the views of experts in the field. For example, of proposals for change,
Campbell comments that thére is "much to be said for the view that the law
governing how one initiates proceedmgs for judicial review should be set forth

in a statute rather than tucked away in Rules of Court." She continues :

My main quibble with the 1978 Act is that it proceeds from what, in
my view is a false premise, namely that the availability of the
statutory procedure for review has to be confined to those cases in
which written reasons for decisions may be demanded on request. I
can understand the concern of those who might query the wisdom of
the approach adopted by the framers of the [Administrative
Decisions (Judicial Review) Act] which was to impose a duty to give
written reasons for decision, upon request, in respect of every
decision open to judicial review, subject to scheduled exceptions.
But the simple point I would make is this : there is no necessary
connection between the ambit of a statutory procedure for invoking
a court's supervisory jurisdiction and the ambit of legislation
imposing duties to give reason for decision. A statutory review
procedure designed to combat the evils of what was tantamount to a
remnant of the forms of action can and should be available
regardless of whether those who are respondents to applications for
review are obliged to furnish reasons for decisions.
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(State and Federal Judicial Review of Administrative Action, January 1984, at
p. 28.)

34.2 The Supreme Court Act 1981 (UK) essentially took the approach

which Campbell puts forward as being that which should be followed in Victoria.
In her view any Victorian Act on judicial review generally "would need to be
drafted in such a way as to cover all aspects of the Supreme Court's existing

supervisory jurisdiction". In that respect she said :
I think the English model is the more appropriate for Victoria though
I would not support the introduction of a requirement that the leave

of the Court to proceed should be sought.

(Written submission, 12 July 1984, at p. 2.)

35 Summing Up. Obviously, however, as with judicial review, the role

of an administrative appeals tribunal - whether on the federal or taking into
account the U.K. model - comes into play after delegated legislation has come
into effect. The Committee recognises the essential nature of such review, by
whatever means regulations are formulated, but also endorses the view that it
is preferable that citizens not be placed in the position of having to seek justice
through courts and tribunals: in essence, prevention is better than cure. The
process of making regulations should be upgraded so that judicial or semi-
judicial review is less often necessary. The Subordinate Legislation
(Deregulation) Bill is designed to improve regulation making and as far as
possible to ensure that delegated legislation will not be judicially offensive to a
tribunal or court. The effectiveness of its provisions in that regard are
discussed in Part Il of this Report.
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Administrative Review

36 Administrative Review Generally. The Australian Parliament and a

number of state jurisdictions have created an additional means of oversight of
delegated legislation by the appointment of Parliamentary Commissioners. The

Western Australian Parliamentary Commissioner Act 1971 created the first

such office in Australia, followed shortly by South Australia (the Ombudsman
Act 1972), Victoria (the Ombudsman Act 1973), New South Wales (the
Ombudsman Act 1974), Queensland (the Parliamentary Commissioner Act 1974),

and the Australian Parliament (the Ombudsman Act 1976). Sykes, Lanham and

Tracey distinguish the role of this office from the judicial function carried out

by the courts, including Administrative Appeals Tribunals:

The modern Ombudsmean's function is quite distinct from that of
courts of law. While courts concern themselves with determining
whether authorities have acted within their allotted powers or have
exercised those powers in accordance with legal procedural
requirements, the Ombudsman's function is concerned with the
quality of administrative decisions and of the means adopted to
reach those decisions. 'The most appropriate general description is
that [the officer's] work is directed at the correction of cases of
maladministration - a term which has been described as including
bias, neglect, delay, inattention, incompetence, ineptitude,
perversity, turpitude and arbitrariness.’

(General Principles of Administrative Law, 1979, Sydney, citing Ellicott,

Parliamentary Debates (House of Representatives) 4 June 1976, at p. 3068; they

point out that the word "bias" is used in this area in a general sense and not in
the legal sense used in relation to Judicial Review of Delegated
Legislation - see "Delegated Legislation : Judicial Review", this Report at p.
65.)

36.1 Sykes, Lanham and Tracey outline the history of the office which

originated in Scandinavia in 1809, when "a new Swedish Constitution created
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the office of Justitiecombudsman to oversee the performance of the duties of

public officials and to prosecute the perpetrators of any unlawful acts." They

continue :

During the next century the prosecutorial function diminished to
insignificance and was replaced by a grievance procedure under
which the Ombudsman sought to have remedied (by noncoercive
means) those complaints which [the officer] considered justified ...

The need for an officer to examine claims of maladministration was
not acknowledged in Westminster-style democracies until fairly
recent times. It was thought that such grievances could be
effectively dealt with by Members of Parliament and it was only
when it became apparent that the number and range of complaints,
generated by the rapid expansion of bureaucratic structures, was too
great that the task was handed to a Parliamentary Commissioner.
New Zealand led the way in 1962 and Britain followed five years

later ... (At p. 220.)

37 Ombudsman Act. By section 14 of the Victorian Act, the officer is

empowered to conduct an investigation as a consequence of a complaint, or of
the officer's own motion. A complaint may be made by a person or a body of
persons, corporate or unincorporate. No complaint is to be entertained if the
complainant is not affected by the administrative action the subject of the

complaint, unless :

* the complainant is a Member of Parliament acting on behalf of

the aggrieved person

* the complainant is a person considered suitable by the officer
to represent the interests of an aggrieved person who had died
or who in the opinion of the officer is unable to act for her or

himself

* having regard to all the circumstances the officer considers it
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proper to entertain the complaint

37.1 The legislation provides that the principal function of the office
"shall be to investigate any administrative action taken in any government
department or public statutory body to which the Act applies, or by any officer
or employee of a municipality". However the Parliamentary Commissioner is

precluded from investigating any administrative action taken by :
* a court of law or a judge or a magistrate
* a board, tribunal, commission or other body presided over by a
judge, magistrate, barrister, or solicitor presiding as such by

virtue of a statutory requirement and appointment

* a person acting as legal adviser to the crown or as counsel for

the crown in any proceedings

* a person in her or his capacity as trustee under the Trustee
Act 1958

* the Auditor-General or

* the council of a municipality or a councillor of a municipality

acting as such
Further limitations are spelled out as being that the Commissioner shall not
conduct an investigation in respect of any matter where it appears to her or
him that :
* the aggrieved person has or had a right of appeal, reference or
review to or before a tribunal constituted by or under any

enactment or by virtue of Crown prerogative

* the aggrieved person has or had a remedy by way of
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proceedings in a court of law

(Section 13 Ombudsman Act 1973; under particular circumstances in the last

two instances an investigation may be conducted by the officer.)

37.2 Section 2 of the Act defines "administrative action" as being "any

action relating to a matter of administration", includin
8 g

* a decision and an act

* the refusal or failure to take a decision or to perform an act

* the formulation of a proposal or intention

* the making of a recommendation (including a recommendation

made to a Minister)

37.3 Investigations undertaken by the Commissioner are aimed at
determining whether a complaint has substance. Under section 23 the

administrative action complained of is defective if it :

* appears to have been taken contrary to law

* was unreasonable, unjust, oppressive or improperly
discriminatory

* was in accordance with a rule of law or a provision of an

enactment or practice that is or may be unreasonable, unjust,

oppressive, or improperly discriminatory
* was taken in the exercise of a power or discretion, and was so

taken for an improper purpose or on irrelevant grounds, or on

the taking into account of irrelevant considerations
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* was a decision that was made in the exercise of a power or
discretion and the reasons for the decision were not, but

should have been, given

* was based wholly or partly on a mistake of law or fact
* was wrong
37.4 The Victorian position has been criticised because the Act is

interpreted restrictively so as to apparently confine the Commissioner to
investigating only those administrative actions taking place at executive
government level, and not those occurring in the legislative or judicial arena :
Glenister v Dillon [1976] V.R. 550. In relation to this decision the Australian

Ombudsman has said :

The decision which seems to be based on an old separation of
powers, appears to prevent the Victorian Ombudsman from
investigating official actions associated with the judicial process,
for example, the actions of court registries. This is a view I do not
accept and [at federal level] we have so far entertained such
complaints without legal challenge.

(Richardson, "The Ombudsman" (1984) 58 (No. 7) Law Institute Journal 814, at

p.815; for a detailed discussion of cases decided to date in relation to the

powers of the officer, see generally Sykes, Lanham and Tracey, General

Principles of Administrative Law, at pp. 223-224.)

38 Broad Ranging Effect of Review. Again, in the context of

regulation making and review recourse to this procedure is had after regulations
have come into effect and decisions are made in relation to them. The
Australian Ombudsman has made it clear that the ramifications of investigating
a particular complaint go beyond resolution of that complaint alone; the

Ombudsman may effect changes in law and regulation making as well as in
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decision making. The first Annual Report stated :

My functions do not end at seeking the resolution of a complaint as
an end in itself. Even a single complaint may be a symptom of a
defective administrative practice or procedure. A succession of
complaints in one area may provide stronger evidence and several
heads of departments have expressed interest in being informed
where this situation occurs. The Office's investigations of a
complaint may reveal that though a practice or procedure is not
itself defective, there is neverthelesé room for improvement both in
the interests of a higher level of departmental efficiency and of
avoiding similar kinds of complaint recurring. The Ombudsman's
operations should at all times be of assistance to good management.
The additional role of the Ombudsman is specifically recognised in
the Act. The Ombudsman may find that an action complained of
was taken in accordance with a rule of law, a legislative provision or
a practice, but he may further find that the rule of law, legislative
provision or practice is unreasonable, unjust, oppressive or
improperly discriminatory. The Deputy Ombudsman and I regard it
as being an important adjunct of our activities to look beyond the
mere settlement of a complaint. (1978, AGPS, Canberra, ACT.)

(See generally Richardson, "The Ombudsman" (1984) 58 (No. 7) Law Institute

Journal 814.)

39 Summing Up. The Committee appreciates the value of this

approach and recognises the broadranging effect of the various Ombudsman's
Acts on departmental practices. However, the Committee emphasises the need
for regulation-making procedures which as far as possible eliminate the need
for invoking powers under the Ombudsman Act which, like judicial review,
in\?olve plaintiffs or complainants in some costs and delays, however cost-
efficient and prompt such an office might be. The Committee believes that
procedures such as those proposed under the Subordinate Legislation
(Deregulation) Bill may go some way toward realising this goal. (See further,

Part Il of this Report.)
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THE CURRENT DEBATE

Introduction

- 40 Over-regulation Or Not? There has been a genefal acéeptance, at

least in Australia, that if there is effective operation of the various safeguards
provided in the system for ensuring that delegated legislative powers are not
abused, then delegation of legislative power is positive rather than negative,
and is a useful and necessary concomitant of government. However, the
current debate on delegated legislation has moved away from the simplistic
question of whether or not public servants are exceeding their role, or the
executive is acting in dictatorial fashion, to the place of delegated legislation
in the governmental process. Is the community over-regulated? Is business,
and thus the economy, stultified in its operations as a result of too ready resort
to regulation by departmental officers and executive? Other matters of
concern are whether the government resorts to regulation without questioning
the possibility of alternatives; and whether there is room for consultation - or
greater consultation - outside the administration and the executive, with those
parties that are affected by current regulation and that may be affected

through the introduction of more delegated legislation.

The Debate in North America

41 Background. The regulation reform or deregulation debate has long
been afoot in the United States and, more recently, Canada. In the United
States in the 1970s concern about governmental regulation was voiced by
President Ford; that concern intensified during the Carter administration - an
administration operating under the political colours of the Democratic Party -
and solidified under the Reagan Republican administration. It resulted in
measures being taken to cut down on regulation - or in some views, to
rationalise regulation. In Canada moves were taken in 1978 at a meeting of
First Ministers (equivalent to the Australian Premiers' meeting), when a

communique was issued stating :

86



The burden of government regulation on the private sector should be
reduced and the burden of overlapping federal and provincial
jurisdictions should be eliminated. Procedures will be instituted to
review the effects of regulatory actions on jobs and costs. First
Ministers agreed that the whole matter of economic regulation at
all levels of government should be referred to the Economic Council
for recommendations for action, in consultation with the provinces
and the private sector.

(Economic Council of Canada, Regulation Reference : A Preliminary Report to

First Ministers, November 1978, Appendix I. Text of the Prime Minister's Letter

to the Chairperson of the Economic Council of Canada, dated 12 July 1978.)

This formed the basis for joint action by the various governments to review

governmental regulation.

42 Free to Choose? The Friedmans, in Free to Choose, are the classic

United States' deregulators. They accept that when businesses operate, they do
so in accordance with their own interest, and self-interest "will lead sellers to
deceive their customers". Sellers will, according to the Friedmans, take
advantage of their customers' innocence and ignorance "to overcharge them and
pass off on them shoddy goods they do not want". As well, leaving the economy
to operate in accordance with market forces may affect people other than
those involved as buyers and sellers. The "air we breathe, the water we drink,
the safety of the foods we eat" may be affected by the laissez faire approach.

Accepting these criticisms of free marketing, the authors of Free to Choose

question whether "the arrangements that have been recommended or adopted to
meet them, to supplement the market, are well devised for that purpose". Or,

on the contrary, is "the cure ... worse than the disease?" (At p.227.)

42.1 According to the Friedmans, the shoddy products "are all produced
by governments or government-regulated industries. The outstanding products

are all produced by private enterprise with little or no government
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involvement". Yet, they assert:

... the public - or a large part of it - has been persuaded that private
enterprises produce shoddy products, that we need ever-vigilant
government employees to keep business from foisting off unsafe,
vulnerable customers ...

Govermnment intervention in the marketplace is subject to laws of its
own, not legislated laws, but scientific laws. It obeys forces and
goes in directions that may have little relationship to the intentions
or desires of its initiators or supporters. We have already examined
this process in connection with welfare activity. It is present
equally when government intervenes in the marketplace, whether to
protect consumers against high prices or shoddy goods, to promote
their safety, or to preserve the environment. Every act of
intervention establishes positions of power. How that power will be
used and for what purposes depends far more on the people who are
in the best position to get control of that power and what their
purposes are than on the aims and objectives of the initial sponsors
of the intervention. (At p.232.)

42.2 The Executive Director of the Federal Trade Commission in the
United States acknowledges that government regulation cuts both ways,
requiring reforms to improve good regulations and revocation to eliminate those
that are bad. In a survey conducted by him of relationships between
governments and business, he found "countless cases where rules and regulations
imposed tremendous costs while delivering little if any benefit". He instances

examples where this occurred :

1 Freight rates for one class of shippers were subsidized by
another class of shippers. As a result, factories were located
on the basis of false signals, real costs were hidden, and goods
were shipped great distances at lower fares to be processed in

higher-cost plants.
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Catalytic converters were installed on automobiles for the
purpose of reducing emissions. But, for the converters to
operate properly, unleaded gas had to be used - and it is more
expensive than regular. So cost-conscious drivers put leaded
gas in their tanks, which turned the converters into "so much
junk" and added more emissions to the environment than there
would have been had engines been even slightly modified or

some other plan introduced.

Petrochemical plants were required to reduce emissions at
each and every stack by the same percentage. 1f instead
managers had been given plant-wide targets and left free to
attain them efficiently, the same degree of pollution control

could have been achieved at much lower cost.

Petroleum companies that found oil on Alaska's North Slope
and sought to bring it to the lower forty-eight states by way of
the West Coast were barred from doing so by complex
environmental rules. Logic would have dictated that the oil be
shipped to Japanese refineries, which could have returned the
refined product to the United States. But that was against
federal law too. Instead, the crude oil is being shipped from
Alaska to Texas, where it is unloaded and refined, all at

considerable extra cost.

Precise fuel economy standards were prescribed for
automakers to prod them into building the kind of cars that
probably would have been produced and purchased voluntarily
if the price of gasoline had been higher. But the price of
gasoline was regulated so it could not rise; and the
automakers had to ration their larger cars, which U.S. buyers
wanted, while forcing smaller cars onto the market.
Eventually, the price of gasoline was deregulated and the

effects of the mandated fuel-economy scheme tended to
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evaporate - for the time being, at least.

The list, writes Executive Director Yandle, could "go on and on". ("Bootleggers
and Baptists - The Education of a Regulatory Economist", "Viewpoint" (1983)
AEI Journal on Government and Society (May/June) 12.)

42.3 According to Yandle, regulation is manufactured for the benefit of
the regulators themselves : regulation is designed not to minimise costs in the
community or in business, but to minimise costs of regulators. Thus, he says,
regulators are kept from choosing efficient ways of, say reducing emissions of

hydrocarbons because they seek mainly to reduce their own:

*  cost of making a mistake (simple rules applied across the

board require fewer decisions where mistakes can be made)

* cost of enforcement (simple rules requiring uniform behaviour
are easier to monitor and enforce than complex ones, and also

"have a false ring of fairness")

* political costs (a legislator is likely to be unhappy with
regulators who fail to behave in politically prudent ways - who
fail in the legislators' view to remember the industries and the

workers in his or her area)

(At p.13; see also Friedman and Friedman, Free to Choose, Chapter 7, "Who

Protects the Consumer?", p.2271f.)

43 The Need For Regulation. For the other side, Tolchin and Tolchin

contend that regulations are "the connective tissue" of American society, "The
major protection against the excesses of technology whose rapid advances
threaten [humanity's] genes, ... air and water, ... life itself. ("The Rush to
Deregulate - Government is Unravelling an Entire Skein of Health and Safety
Protections" (1983) New York Times Magazine (21 August) 59, at p.74; see also
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Tolchin and Tolchin, Dismantling America - The Rush to Deregulate, 1983, New

York.)  They argue strongly against the stance taken by the Reagan

Administration on deregulation, stating :

The goal is to reduce Government involvement in business, leaving
the free market free so that American business can produce a new
age of prosperity. But deregulation's most dramatic result has been
the dangerous unravelling of an entire skein of health, safety and
other citizen protections that has been decades in the making. (At
p.69.)

43.1 The Tolchins point out that regulatory agencies have not all come
into being with the same political impetus. Regulatory agencies created in the
early part of the United States' history of regulation were initiated by the
business community, "primarily to protect [their] interests". Thus, railroading
in the early years was subject to free market forces, but was brought under the
control of regulations with the result that big business gained the greater part
of the cargo and travellers market; it was the small business operator who was
squeezed out. Small business operators then moved into the trucking business -
and with the passage of time, "free market forces" were overtaken by the
desire of bigger businesses to dominate : they lobbied to have regulations
brought into effect to cut out the competition and free up the market so that

they could operate without being undercut by smaller operations.

43.2 However, recently devised regulatory programmes were founded

with a different philosophical underpinning :

As a result of the consumer and environmental movements of the
late 1960s, Congress set up three new agencies - the [Environmental
Protection Agency], [Occupational Health and Safety Agencyl] and
the Consumer Product Safety Commission - and strengthened the
powers of many other regulatory agencies. The goal was to protect

the public and the worker in seeking safe workplaces, safe products
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and a healthy environment. One result was to increase the power of

Congress and the agency bureaucrats over social policy, at the
expense of the White House. (At p. 69.)

The Tolchins thesis is that control of the market place, aimed at making it
more equitable, more protective of consumer rights, and more mindful of the
health and safety of the community, has passed by "administrative fiat" to the
President. As a result, safety standards have declined; the environment is in
danger of being left at the mercy of companies which are unconcerned about
the deleterious effects of pollution; and that consumers are now faced with
purchasing products or making use of services which have not been pre-tested

for faults or danger points.

44 Deregulation - Positive or Negative? Neither side of the argument

is, however, clear cut. In the United States, those favouring review of
regulation and regulatory procedures are not all free marketeers. Those in
favour of regulation for health, safety, environmental and consumer protection
reasons are often opposed to regulations conferring benefits upon business
(often to the detriment of the community as a whole) and farmer producers
(again without recognising the detriment that may thereby be imposed upon the
general community). The "deregulators" are not wholly opposed to regulation;
rather, they favour deregulation in some areas, and cling to the value of
regulation in others - where regulation is perceived as "enhancing" the growth

of the economy rather than impeding economic progress.

44.1 Both sides quote examples of deregulation of industries or areas of
the economy as supporting their argument. For the deregulators it is said that
the aeronautics business has profited from deregulation of the airlines in 1978,
but this has not led to any reduction in safety controls. Thus in a special report

in Businessweek in November 1983 it was reported that dismantling the Civil

Aeronautics Board '"frees the airlines to compete, but it does not mean
scrapping the Federal Aviation Administration's safety rules under which

airlines must operate". On the other hand, that same report acknowledges :
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"To be sure, there are short term costs from deregulation". One of those costs
is that Braniff and a number of smaller airlines have failed; Continental is
"operating in Chapter II"; Eastern, Republic, and other airlines are "struggling
to survive"; Florida Airlines declared itself bankrupt in July 1984. In the
trucking industry where deregulation took place (together with deregulation of
railroads) in 1980, more than 300 trucking companies, "many of them sizeable,
have gone bankrupt". Furthermore, "the human cost of trucking deregulation
has been high. Many workers have taken wage cuts ... Layoffs have left one-
third of the Teamsters' trucking industry members without union jobs". But,
concludes the report, "these costs must be seen against a broader backdrop".
That backdrop is that, for example, 10,000 small new operators have entered
the trucking industry and 14 new airlines have been launched since 1978 when
deregulation "eased entry and gained more pricing and route flexibility". As
well, "the savings to many shippers have been considerable ... There are 50 per
cent more intrastate carriers now than there were in 1979 ..." (Special Report -
"Deregulating America - The Benefits Begin to Show - In Productivity,
Innovation and Prices" (1983) Businessweek (28 November) 38, at pp. 38-39.)

44.2 Tolchin and Tolchin cite the example of the coal mining industry,
where policing of regulations governing strip mining has been the subject of
cutbacks and generally restrictive budgetry procedures, which in their view
result in de facto deregulation. They report that between 1978 and 1981 "the
number of coal mine inspectofs was cut by the Mine Safety and Health
Administration from 1,940 to 1,684". During that same period, "mine deaths
increased 50 per cent to 153". The President of the United Mine Workers is
quoted as blaming the increase in fatalities on the reduction in inspectors and in
the total mine safety budget. (Congress has since called for additional
inspectors to police the still existing safety regulations.) (Tolchin and Tolchin,
"The Rush to Deregulate" (1983) New York Times Magazine 21 August 1983, 68,
at p. 72.) In their view the change in approach from the regulating body

assuming an adversarial stance to one of 'co-operation" has negative
implications, and therefore presages ill for any plan which would deregulate the

industry and leave the setting of safety standards to the mine owners and

operators themselves :
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The mine agency's director ... has initiated a new policy of
'compliance assistance plans' whereby inspectors are encouraged to
give advice to companies in violation of safety regulations rather
than initiate a punitive lawsuit. This switch from adversarial to a
co-operative approach, on the part of Government agencies, has
occurred in many regulatory agencies. Some companies that had
once voluntarily cleaned up their wastes because of the threat of a
lawsuit now tend to drag their heels... (atp.72.)

44.3 The example of the Environmental Protection Agency is also
referred to by those in the debate who do not favour deregulation. Six
Congressional committees investigated agency irregularities over a period of

some several months :

... more than 20 appointees, including the administrator, ... were
ultimately forced to leave ... The chief Congressional target ... was
the Superfund, under which companies that dump toxic wastes
contribute to the cleanup. The Federal Government uses the fund to
award grants to private contractors. Such companies were also
required to submit to 10-year reviews of their dump permits. But
the Reagan Administration awarded some companies lifetime
permits. In other cases, Congressional committees charged,
agreements between agency officials and industry representatives

allowed companies to avoid billions of dollars in cleanup costs. (At
p.73.)

44.4 However, proponents say the aim of deregulation is to lessen labour
costs and therefore free up finances for expansion of viable industries. "Labor
costs in the deregulated sectors are being slashed", comments the Business

Review Weekly. (At p. 39.) Labor unions in the airline industry "have agreed to

new, more flexible work rules" :

... managements [have] had to switch from a regulated environment
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which guaranteed that inefficient operators would not be forced out
of business, to a world of price competition. They have had to learn
to woo the consumer more than the regulator. They have also had
to learn to define a market niche and to price by product line
instead of by cross-subsidy, as well as to get costs down to compete
with new entrants ... regulation, by subverting the working of the
market, led to inefficiencies whose costs outweighed the benefits ...
Moreover, the regulations themselves could be impenetrable. In
trucking, by the 1970s, the Interstate Commerce Commission was
reviewing more than 300, 000 tariffs a year ... (At pp.40-41.)

44.5 Where '"re-regulators” have moved in to (in the view of the
deregulators) reassert the need for government regulation, there are underlying

reasons :

The pressures for reregulation ... are stronger in those sectors where
deregulation is causing a redistribution of income. Income is being
channelled from those who benefited from noncompetitive markets -
consumers who purchased subsidized goods and services, workers
who enjoyed inflated salaries and wages, and producers who basked
in a protected environment - to the general public ... (At p.40.)

44.6 Advocates of deregulation acknowledge that the market will look
very different when the full implications of dismantling agency interventions
become known. Addressing the lifting of rules governing telephone operations,
the director of financial management for the American Telephone and
Telegraph Company acknowledges that the advent of competition "means
telephone rates will no longer be set so low that almost everyone can afford
telephone services. 'Prices will now move in a direction that more clearly
reflects the cost of providing service'. Such a shift to cost-based pricing will
cause a dramatic change in who pays for what ... Although business and long-
distance rates will rise less - if not actually decline - there will be a ... jump in

the cost of local service ... On balance, however, residential consumers
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eventually will get better service if at somewhat higher rates, and business
users will pay considerably less than they do now ..." In discussing these effects

the Chair of United Telecommunications Incorporated acknowledges:

Some of the nation's poor will be hurt by the rise in rates. But
rather than proposing to build subsidies into the rates to help the
poor, many in the telephone industry are proposing government aid.
'There is no reason why there can't be welfare for phone service'...
Some are proposing that the government copy the Food Stamps
program and issue 'telephone stamps', or even give welfare clients a

free telephone hookup, charging them only for the calls they make.
(At p.48.)

44.7 Pointing out that such arguments are not very convincing to the
public, deregulators see that the public is pressuring regulators and legislators
to slow down deregulation as they are upset by the jump in the cost of local
calls. However, "In the long run, deregulation of the telecommunications
industry will benefit consumers, but we're concerned about the transition
period." (At p.48.)

43 Economic Cost of Regulation - and Economic Benefit. There are

diverse views about the economic cost of regulation. In Reforming Federal

Regulation, published in 1983, Litan and Nordhaus conclude that federal
regulation in the United States "clearly has a sizeable effect on the nation".
Benefits and costs are produced in the order of $50 billion annually "and perhaps
more". To regulation, Litan and Nordhaus attribute (at least in part) "the
recent productivity slowdown™: they state that it accounts "at most" for 25 per
cent of the decline in productivity growth since 1973. At the same time, they

acknowledge the "high imprecision" of calculation about impacts of regulation :
Severe conceptual problems impede the measurement and

estimation of the benefits and costs of federal regulatory programs.

Moreover, the underlying benefit and cost data are generally
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difficult to obtain. The available benefit and cost data ... are ...
both sparse and inconsistent. No tracking system for regulation
exists to provide snapshots of regulatory impacts over time, in the
aggregate or in detail. Instead, we are forced to rely upon a series
of studies of different regulatory programs conducted at different
points in time through the use of different methodologies ... (At pp.
8-9.)

48.1 For Litan and Nordhaus, the very absence or haphazardness of the
data shows that there is a necessity to "do something about" the current state
of regulation in the United States. The inattention given by government or
other political institutions to the nature of regulation and its effect on the
economy, in a systematic and detailed way, is inexcusable. Regulation can be
justified only by way of cost/benefit analysis, the systematic keeping of records
relating to regulation effectiveness or otherwise, and it is necessary to institute

a system which ensures that this is possible.

48.2 Yet Ruttenberg points out that it is unwise to attribute negative
growth too readily to regulation. On the contrary, regulation in many instances
leads to increased productivity. Analysing annual reports of Alcoa, Allied
Chemicals, American Cyanamid, Armco Steel, Asarco, Atlantic Richfield,
Bethlehem Steel, B.F. Goodrich, Conoco, Dow, Du Pont, Engelhard Minerals and
Chemicals, Exxon, Firestone, Getty, Gulf and Western, Kaiser, Kennecott,
Minnesota Mining and Manufacturing, Monsanto, Norton, Occidental, Phillips
Petroleum, Republic Steel, Rockwell International, Shell, Standard Oil of
Indiana, Stauffer Chemical, Tenneco, TRW, and Union Carbide, Ruttenberg
states :

There is a wealth of empirical evidence that regulation is itself a
major stimulus for new markets, new jobs, and - most importantly -
for basic innovation ... First, of course, when corporations are
forced to redesign products and processes to meet occupational
health and safety or environmental goals the redesign is often
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fundamental. Frequently, the new technology turns out to be better
technology. It may be more productive or consume less energy.

Moreover, when government insists that products and processes
meet certain safety or environmental standards, assured markets
are created. One division of a conglomerate becomes the market
for the pollution control technology of another division. Other
companies soon become customers ...

("Regulation is the Mother of Invention" (1981) Working Papers (May/June) 42.)

438.3 She points out that public hearings considering proposed regulations
relating to occupational health and safety often bring forth the objection from
industry that the implementation of the proposals will result in financial losses
to the economy. As an example, she cites proposed Occupational Safety and
Health Agency draft regulations limiting worker exposure to vinyl chloride as
directly related to workers in the plastics industry suffering from cancer.
Nonetheless, Ruttenberg reports, "the industry warned that the proposed
regulations could lead to the demise of the entire vinyl chloride industry, with
losses of $65 to $90 billion to the national economy". Proposals for auto
emissions and fuel economy standards met a similar complaint from the auto
industry, as did proposals to reduce the amount of waste products dumped by
the chemical industry into rivers and lakes, and those to control air pollution in

the coal industry. Yet, says Ruttenberg :

... pollution control is one of American industry's fastest growing
markets. Between 1972 and 1976, pollution control sales grew at
between 16 and 22 per cent annually, compared to the growth rate
in manufacturing generally of only 9 per cent. In 1977, pollution
control sales totalled $1.7 billion, and this is projected to grow to
$3.5 billion by 1983. (Atp. 43.)

438.4 The Annual Reports of national companies clearly illustrate the
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growth potential of industries of manufacturing processes which develop out of
the setting of products standards or the formulation of health and safety
requirements. The 1978 Annual Report of American Cyanamid shows "growth
in its sales of organic flocculants was due in large measure to pollution control

regulations". The Annual Report for the same year of Union Carbide fulminates

We are the leader in supply of systems that use oxygen aeration gas
for the biological oxidation of wastewater. (Cited Ruttenberg, at p.

43.)

Stauffer Chemical's Annual Report for the 1[979 financial year debated

government regulation as a hegative and positive factor in economic
development within the company, concluding that in the long term opportunities
exceed constraints :

... Other opportunities exist in a new process for desulfurization of

coal, sulphur dioxide abatement, extraction of metals from
wastestreams, fermentation technology, and new methods of food
preservation and production. '

The changing regulatory and social environment poses severe
economic and technical challenges for the chemical industry that
must be addressed and resolved to ensure a continuing capability for
innovation. However, the longer-term prospect holds many
opportunities for socially responsive and profitable development.
(Cited Ruttenberg, at pp. 43-44.)

48.5 Ruttenberg cites other economic developments :

* Monsanto's pollution control measures led in turn to basic

improvements in sulphuric acid manufacturing

* to eliminate hydrocarbon venting, 3M devised a process that
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substitutes water for petrochemical solvents - thus saving

energy and reducing capital expenditures

* to serve markets created by the Environmental Protection
Authority's waste-water and drinking water rules, Kennecott
developed a new process for removing contaminants. The
patented process produces activated carbon from less
expensive raw materials than previously used, and led

Kennecott to build a whole new plant in Oklahoma

* Kaiser Aluminum has devised an advanced dry-scrubbing

system to reduce emissions in the aluminum reduction process

* Battelle Institute's Northwest Laboratories has developed an
entirely new process that could reduce or even eliminate

sulphur emissions in lead and zinc production

* American Cyanamid has developed for the steel industry a new
carbide-based desulphurization agent. Spurred by the ready
market, the company has doubled its rnanufacturing capacity

for calcium carbide

These developments can be cited as "costs" or as "benefits", depending upon the
perspective of the party undertaking the calculation : it costs a company money
to build a new plant in Oklahoma - or anywhere - for example; on the other
hand, the capital investment in buildings and machinery and other technology is
a benefit, as is the provision of jobs; the gross national product is added to,

rather than subtracted from.

49 Regulation and Innovation. It is often said that regulation stifles

innovation. Yet health, safety and environmental standards can stimulate
invention. Ruttenberg outlines a "small sample" of innovations brought about as
a result of companies being required to embrace particular levels of protection

for health and safety of workers and the preservation of the environment.
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These include :

* in eliminating the pollution produced during conventional
smelting operations, Cyprus Mines, a subsidiary of Occidental
Petroleum, developed a new advanced process to turn copper
ore directly into wire bars; the new process reduces capital

and operating costs by 50 per cent

* in shipping coal by rail overland, Conoco left behind a trail of
coal dust. A new spray device was invented to keep coal dust
out of the environment, and also serves to save an estimated

eighty tons of coal per trainload

* Republic Steel reports on a program involving the building of a
new complex including two new electric furnaces and other
advanced technology, stating that, costing in excess of $250
million, it should bring the steelmaking complex into
compliance with federal and state pollution control
requirements for both air and water while at the same time

increasing steelmaking efficiency

49.1 Where companies have in the past allowed waste products to drain
into lakes, rivers or the sea, or have buried them or left them in "slag heaps",
regulatory requirements have forced them to utilise these products in
imaginative ways - which have brought profits rather than losses. As an
example, Du Pont was prevented by ocean-dumping regulations from draining
chloride by-products into the sea. Iron chloride was then processed into an
agent for use in water purification plants; the ferric chloride used in this way

is superior to other water purification chemicals. Ruttenberg comments :

... even though knowledge of ferric chloride has existed for fifty
years, and even though plants in the Midwest had been supplying
ferric chloride to some East Coast municipalities for at least half a
dozen years, it took Environment Protection Agency ocean-dumping
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regulations - by Du Pont's own admission - to 'push’ them into
manufacturing.

49.2 There are numerous similar examples :

Getty Qil is building a unit at its Delmarva plant in Delaware -
to reduce the sulphur in fuels; the Delmarva plant provides
electricity and steam to a Getty refinery; the units will
convert the sulphur dioxide pollutant into sulphuric acid, which

will in turn be sold to industrial users

in Sweden, Helsingborgs Atervinnings AB has developed a
method to transform selected industrial waste into highly
combustible pellets with the same energy value as coal; the
firm claims that roughly 20 per cent of the waste of Swedish
industry, shops, and households (well over a million tons a
year) could be converted into pellets, saving Sweden about

500,000 tons of oil every year

Bethlehem Steel recycles 90 per cent of the water from its
blast furnaces on the shores of Lake Erie rather than

discharging 100 per cent of the polluted water into the lake

Phillips Petroleum in 1977 introduced a process that recycles
waste motor oil into a high quality lubricating oil base stock;
the process overcomes severe environmental problems which

were associated with older processes

49.3 In sum, Ruttenberg concludes that improving workplace safety and

health will be an expensive process for some firms, necessitating financial

outlays to introduce new plant and improved equipment. She says :

in no way [is it] suggest{ed] that the job is always easy to
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accomplish or always easy to afford. But it is true, in an increasing
number of cases, that potential profit combined with the leverage of
technology forcing regulation has been promoting products and
processes for pollution control and hazard abatement that
simultaneously promote both the health of workers and the health of
industry ...

It is surprising that so many policy makers simply accept the
assumption that regulation is nothing but a drag on productivity. To
be sure, there are cases where regulation increases costs, and these
must be justified in terms of the benefits to the health of the
workforce and the larger public. But there are innimerable cases
where regulation spawns far-flung benefits : basic innovations,
productivity gains, energy savings, new markets, and profits. (At p.
47.)
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United States Approach

50 Introduction. The United States' approach to regulation review has

been perceptibly different from that in Canada, in that greater emphasis has
been placed upon deregulation - the elimination of regulation by government -
spurred by the dominant belief that regulation of itself is negative to business
interests and impedes competition, which is seen as positive for economic

growth. As far back as 1946 the Administrative Procedure Act (which also

embodies the principles of freedom of information) determined that "due
process" standards should apply to regulation processes adopted by federal
government departments and agencies. The Act provides that regulations
should be put forward in draft form by the relevant department or agency; that

they should tc published in the Federal Register; that an opportunity should be

given to the public to comment on the regulations; that any comments so
received should be reviewed by the agency or department and the version which

takes them into account should be published in the Federal Register; that

regulations so formulated should then be published in the Code of Federal

Regulations so that it can come into force and be accessible to the public

generally, as well as to all who may be affected.

51 The Carter Administration. In 1977 President Carter signed

Executive Order No. 12044 establishing a new framework for managing the

regulatory formulation, consultation and review process, focussing on three

major areas of concern:
* the need for eliminating those regulations or regulatory
agencies that have outlived their usefulness

* the need to improve the management of agency or

departmental regulatory decision-making

* the need to concentrate attention on specific areas of

regulation which presage particular concern - namely, health,
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safety; environmental regulation; and other regulations

pinpointed as impeding business development

In respect of the last item, the Carter regulatory reform programme was
designed to determine whether objectives required to be met by regulation (but,
it was suggested, not being met) could be pursued more effectively in other
ways - for example, by free market incentives; the setting of general
performance standards; by informational approaches (relying on consumers
making sensible choices on the basis of full product information provided by the
manufacturer); or by self regulation (voluntary standard setting by
manufacturers or business). The rationale was that alternatives to regulations

would achieve stated objectives in more efficient, less burdensome ways.

511 Under the Carter Executive Order, agencies or departments were
obliged to analyse costs and benefits of major proposed regulations and outline
reasons for choosing regulation as a way of effecting policy rather than
alternative means; to ensure that the drafting and promulgation of regulations
would be undertaken by senior officials rather than officers "down the line";
that public participation in the regulation making process would be made more
effective; that existing regulations would be subject to regular review,
eliminating those that have become obsolete; and that writing of regulations

. would be in "plain English".

51.2 Various bodies were fundamental to the Carter approach - the

Office of Management and Budget was vested with the duty of overseeing

implementation of the reforms, evaluating clarity of regulations, opportunities
for public comment, reasons for choosing regulation rather than alternatives,
and preparation of a "regulatory analysis" where considered necessary. The
Calendar of Federal Regulations, published by the Regulatory Council and being

a precis and analysis in brief of approximately 150 regulations that are "likely
to have a substantial economic or public impact" had a continuing role. The

Regulatory Analysis Review Group undertook a detailed examination of a

limited number of regulatory analyses to provide an overview of techniques
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used by agencies in drawing up regulations and reviewing them in accordance
with the procedure outlined by the Executive Order. The Regulatory Analysis
Review Group aimed to :

* improve the quality of analysis provided by the agency to
support regulations it proposed

identify analytical problems common to agencies and attempt
to resolve them

ensure adequate consideration of less costly alternatives -
those suggested by the agency concerned, as well as others
which the Regulatory Analysis Review Group defined as

relevant

52 The Reagan Administration. When President Reagan came to

office, further measures were taken to review regulation making procedures

and, more, to deregulate when the opportunity arose. Executive Order 12291

promulgated on 17 February 1981 states in a preamble that its purpose is to
"reduce the burden of existing and future regulations, increase agency
accountability for regulatory actions, provide for presidential oversight of the
regulatory process, minimize duplication and conflict of regulations, and insure
[sic] well reasoned regulations". Regulations and rules covered by the Order
include any agency statement "of general applicability and future effect"
designed to implement, interpret, or prescribe law or policy, or describing the
procedure or practice requirements of an agency. Certain matters are excluded
from the order's operation, including regulations issued with respect to a
military or foreign affairs function of the United States or regulations related
to agency organisation, management, or personnel. Section 2 of the order
outlines general requirements for the devising and introduction of regulations.

It states:

In promulgating new regulations, reviewing existing regulations, and
developing legislative proposals concerning regulation, all agencies,
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to the extent permitted by law, shall adhere to the following

requirements :

(a¢) Administrative decisions shall be based on adequate
information concerning the need for and consequences of

proposed governument action;

(b) Regulatory action shall not be undertaken unless the potential
benefits to society from the regulation outweigh the potential
costs to society;

(¢c) Regulatory objectives shall be chosen to maximize the net
benefits to society;

(d) Among alternative approaches to any given regulatory
objective, the alternative involving the least net cost to
society shall be chosen; and

(e) Agencies shall set regulatory priorities with the aim of
maximizing the aggregate net benefits to society, taking into
account the conditions of the particular industries affected by
regulations, the condition of the national economy, and other
regulatory actions contemplated for the future.

Certain rules or regulations are required to be subjected to a regulatory impact

analysis. (On regulatory impact analyses, see Contemporary Issues, "Regulatory

Impact Statements", at p.166. That section contains an outline of the
requirements under Executive Order 12291; a copy of Executive Order 12291
appears at Appendix IV.) Additionally, the Order deals with "regulatory
agendas". (This goes over some of the ground already covered by the

Administrative Procedure Act 1946; see also the Regulatory Reform Act 1981

- hearings of the 97th Congress.)

52.1 Section 5 of the Order provides that each agency is required to
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publish in October and April of each financial year "an agenda of proposed
regulations that the agency has issued or expects to issue, and currently
effective rules that are under agency review" pursuant to the Order. Each

regulatory agenda must contain "at the minimum" :

(1) A summary of the nature of each major rule being considered,
the objectives and legal basis for the issuance of the rule, and
an approximate schedule for completing action on any major
rule for which the agency has issued a notice of proposéd
rulemaking;

(2) The name and telephone number of a knowledgeable agency

official for each item on the agenda; and

(3) A list of existing regulations to be reviewed under the terms

of this Order, and a brief discussion of each such regulation.

The Director of the Office of Management and Budget may (subject to the
direction of the Presidental Task Force on Regulatory Relief) require agencies
to provide additional information in an agenda; and require publication of the

agenda in any form.

53 Congress and Regulation Reform. The Regulatory Reform Act 193]
(Bill No. S1080) was introduced and passed by the Senate on 24 March 1982. It

contained a number of features akin to Executive Orders No. 12044 and 12291.

It was not enacted and both it and a similar House Bill (H746) lapsed. In April
1983 a new S1080 was introduced but by mid July had not gone to Committee.
(See Congressional Record - Senate, 24 March 1982, pp. s2713-s5272;
Congressional Quarterly Almanac, 97th Congress, lst Session 1981, Volume
XXXVII, pp.404-506.)
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Canadian Approach

54 Introduction. In Canada some jurisdictions have passed Regulations

Acts comparable with the United States' Administrative Procedures Act.
Regulations Acts establish minimum legal procedural requirement for the
drafting and passage of regulations and other statutory instruments. Other

measures taken to police regulation-making include the Statutory Instruments

Act of 1971 and the Standing Joint Committee of Parliament on Regulations
and Other Statutory Instruments. (See generally Commonwealth Conference of
Delegated Legislation Committees, Vols I, IT and IIl, 1981, AGPS, Canberra.)

35 "Notice and Comment". In 1978 non-emergency "health, safety and

fairness" regulations having a major impact on business came under a "notice

and comment" procedure formulated by the Treasury Board. Each draft

regulation made under statutes listed by the Board is required to be published at
least sixty days before it is to be promulgated. It must be accompanied by a
Socio-Economic Impact Analysis and statement of its legal standing. A

Technical Advisory Group on Impact Assessments has been established within

the Treasury Board to act as advisor to departments and agencies in drawing up
their socio-economic impact analysis. Subsequently it has been proposed that
economic regulations should be subjected to the same procedures as social

regulations.

55.1 In 1979 an Interim Report was produced by the Economic Council of
Canada as a result of a research programme of government regulation having a
"substantial economic impact on the Canadian economy". Various problems
were outlined as existing in regulatory promulgation at that time, including lack
of notice to interested persons of new regulatory initiatives; inadequate
consultation with interested persons at all stages during development of
regulations; failure to take into account costs and benefits in formulation and
promulgation regulations; failure to undertake regulatory reviews of existing
regulations and activities taken in accordance with regulation; lack of any

central coordination of regulatory activity; inadequate access by the public to
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information about actions taken by government in the way of regulation; and
lack of equal opportunity for participation in decision-making concerning the
making of new regulations and the operation of 'exié.ting regulatory programmes
by persons or bodies having a legitimate and real interest. As a result, the

Council proposed that :

* governments shouid provide advance notice of intention to
propose major new regulations

1

* opportunity for consultation should be made

* before imposing major new regulations governments should

assess costs and benefits of proposed regulations

* on a systematic basis governments should regularly evaluate

existing regulatory programmes and agencies.

55.2 The Canadian Parliamentary Joint Committee on Regulations and
other Statutory Instruments undertook a review. of the Economic Council's
report, giving its support to many of the préiﬁbsals. It commented upon the
need for notice and comment procedures for all new regulations; the
requirement that any such procedure should be mandatory; and the necessity of
ensuring that any consultation required to be undertaken should not be limited
to persons or bodies having a particular interest in regulatory programmes :
public interest groups and the community generally should be included as well
as business interests. (See generally First and Second Commonwealth

Conference of Delegated Legislation Committees.)

56 Ministry of Deregulation. At provincial level, some action has been

taken in Canada. For example, in British Columbia a new Ministry - the
Ministry of Deregulation - was established by executive decree in December
1978. Although it came into being some 18 months after the agreement

reached at the First Ministers' Conference, its origins are traced directly to
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that agreement. During that eighteen month period, action had been taken by

individual ministries to reorganise "to reduce red tape". Additionally :

... the Premier directed one year ago that each Ministry reduce by
10 per cent the number of forms it was using. A number of
Ministers have already directed their Deputies to simplify, clarify

and reorganize certain procedures within their own sections.

(Ministry of Deregulation, Report, British Columbia, 11 May 1979, at p.l.)

56.1 The initial mandate of the Ministry of Deregulation was :

... to eliminate unnecessary red tape and to review all regulations to
ensure that these satisfy a useful and continuing public interest. (At
p.2.)

Commenting on the mandate, the Ministry of Deregulation in its 1979 report
stated :

This mandate ... can be extended to an almost unlimited degree,
ranging from the satisfying of small problems where regulation or
interpretation may have exceeded its original intent, become
insensitive or to overlap with other control systems, up to and
including a fundamental review of the regulatory actions of
Government itself, which would include analysing the execution of
the regulatory process, suggesting fundamental changes in the way
Government decisions are made, and proposing changes in the
structures of Government necessary to avoid overlap. It could also
include the removal of redundant legislation and regulations through
improper draftmanship, all within the general framework of
determining the 'public interest' involved in the existing regulatory
processes. (At p.2.)
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56.2 The Ministry devoted its first three months of operation to
establishing itself as an administrative operation. A referral centre was set up
to answer specific complaints from the public relating to matters coming within
the aegis of the Ministry. Many were referrable to the Ombudsman rather than

to the Ministry.

56.3 The Minister of Deregulation outlined the policy of the government

on administration of regulations, stating that it encompasses the following :

* every person is entitled to fair, just and reasonable

consideration in the application of any regulation

* officials with the authority to act or decide under any
regulation will be clearly designated

* officials and agencies will require such information or action
as is provided for by law and will give a clear explanation of

procedures to be followed

* a response or action by government in connection with any

regulation will be undertaken within a reasonable time

specified by the Minister responsible by law

* it is a prime responsibility of government officials and
agencies to coordinate their activities so as to minimize

inconvenience to the public

* a person to whom regulations apply is entitled to a clear

statement of the reasons, and the right of appeal

* all communications, instructions and notices concerning the

application of a regulation will be in plain language

(Quoted in Ministry of Deregulation, Report, British Columbia, 11 May 1979, at
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pp. 3-4; the Department was subsequently disbanded, it being determined that,
after the initial impetus it provided, regulation review and revocation could
better be handled by individual departments controlling their respective

regulations.)

56.4 The stated policy related to regulation in operation rather than to
deregulation or regulation review. However the Ministry also contemplated
action in relation to both those aspects. It stated as a principle that the "...
heart of any Government deregulatory effort must be a mechanism to review
the fundamental laws and regulations by which Government operates". Various

issues arise, including :

* in the past management has allowed some regulations passed
by order in council to lapse without formal repeal, so that it is
not clear whether some of these regulations in fact continue

to carry the force of law

* a number of orders in council are passed each week that are

not regulations under the Regulations Act, and the line

between the two is "very confused"

* the process by which orders in council are handled requires
review, as management practices presently in force lead to a
lack of clarity and uncertainty in the law and, thus, to a lack
of clarity as to administrative practices being communicated

to the bureaucracy and to the public

* some 100 statutes give private non-governmental, semi-
governmental organisations the authority to adopt regulations
or rules which carry the force of law, despite there being no
requirement that these rules and regulations should have the

endorsement of cabinet

* many rule-making bodies are under no obligation to publish
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their rules or regulations, so they are not available to those

affected
* few rules and regulations provide for a right of appeal
* the allocation of authority by the government should be

weighted against the accountability and responsibility lying in
the body or agency to which that authority is allocated

* minimal standards for the exercise of delegated authority
should be set

* a careful and thorough review should be undertaken of all
regulatory activity of the province with a view to eliminating
or minimizing that regulatory regime wherever it interferes

unduly with the operation of a free market
In relation to the last point, the Ministry commented :

.. in the beginning of this process, the Government would be 'taking
on' every entrenched and self-serving economic group in the
Province and there would very likely be little political pay-off for
having minimized the power and autonomy of these groups. On the
other hand, a successful program of deregulating in this area is
likely to reduce the overall costs of doing business and the cost of
living in the Province and this would be a fundamentally worthwhile
undertaking.

(Ministry of Deregulation, Report, British Columbia, 11 May 1979, at pp. 13-14.)

56.5 In sum, the British Columbia Ministry of Deregulation concluded the
task to be undertaken mainly centred around a review of all ministries to

determine answers to specific questions, namely :
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What deregulation activities are being carried on within a

given Ministry, and what projects are being contemplated.

What regulations are in need of repeal, consolidation, or
redrafting on a priority basis, as opposed to others that are

routinely in need of redrafting.

What services are being provided by a Ministry which
duplicates in part, or whole, a function carried out by another

Ministry of the Provincial or Federal Government.
What practices or procedures presently in use should be

simplified or eliminated in order to provide better service to

the community.
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The Debate in Australia

57 Social and Economic Regulation. The Australian approach to

regulatory intervention by government for social and economic reasons derives
in part from initiatives taken on the home ground, and in part from those taken
in Britain. Sinclair traces the history of protectionism through economic
regulation in Australia from the second half of the nineteenth century when
Victoria's Tariff Act 1871 paved the way for the passage of subordinate
legislation imposing substantial import duties on a wide range of manufactured
goods, particularly clothing, boots and shoes. Initially New South Wales took a
different approach - that of "free trade". This caused problems in the lead up
to federation. (See "The Australian Policy Tradition - Protection All Round" in

Australia - Poor White Nation of the Pacific?, Scutt editor, 1985 forthcoming,

Sydney.)

57.1 With social regulation in Australia, as in England Factories and
Shops Acts and delegated legislation made under them were passed in the
respective colonies, often as a result of trades union moves or the work of
"philanthropists" or "reformers". In the late nineteenth century reformers were
outspoken in Australia and elsewhere about the need for protection of workers
from the inhumane conditions and demands of the industrial workplace. Tracts
were published by various organisations, including the Fabian Society, deploring
work conditions and demanding restructuring and the introduction of worker
protection. The conditions outlined by Besant in an article published in 18838

were replicated and fought against in Australia :

Bryant and May, now a limited liability company, paid last year a
dividend of 23 per cent to its shareholders; two years ago it paid a
dividend of 25 per cent, and the original [five pound Sterling] shares
were then quoted for sale at [eighteen pounds Sterling, seven
shillings and sixpencel The highest dividend paid has been 38 per
cent.

Let us see how the money is made with which these monstrous
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dividends are paid ...

The hour for commencing work is 6.30 in summer and 8 in winter;
work concludes at 6 p.m. Half-an-hour is allowed for breakfast and
an hour.for dinner. This long day of work is performed by young
girls, who have to stand the whole of the time. A typical case is
that of a girl of sixteen, a piece-worker; she earns four shillings a
week, and lives with a sister, employed by the same firm, who 'earns
good money as much as eight shillings or nine shillings a week'. Out
of the earnings two shillings is paid for the rent of one room; the
child lives on only bread-and-butter and tea, alike for breakfast and
dinner, but related with dancing eyes that once a month she went to
a meal where 'you get coffee, and bread and butter, and jam, and
marmalade, and lots of it' ... The splendid salary of four shillings is
subject to deductions in the shape of fines; if the feet are dirty, or
the ground under the bench is left untidy, a fine of threepence is
inflicted; for putting 'burnts' - matches that have caught fire during
the work - on the bench ‘one shilling has been forfeited, and one
unhappy girl was once fined two shillings and sixpence for some
unknown crime. If a girl leaves four or five matches on her bench
when she goes for a fresh 'frame' she is fined threepence, and in
some departments a fine of threepence is inflicted for 'talk.:ing. If a
giri is late she is shut out for 'half the day', that is for the morning
six hours, and fivepence is deducted out of her day's eightpence.
One girl was fined one shilling for letting the web twist around a
machine in the endeavour to save her fingers from being cut, and
was sharply told to take care of the machi‘ne, 'never mind your
fingers'. Another, who carried out the instructions and lost a finger
thereby, was left unsupported while she was helpless. The wage
covers the duty of submitting to an occasional blow from a foreman;
one, who appears to be a gentleman of variable temper, 'clouts’

them 'when he is mad'.

One department of the work consists in taking matches out of a
frame and putting them into boxes; about three frames can be done
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in an hour, and one halfpenny is paid for each frame emptied; only
one frame is given out at a time, and the girls have to run
downstairs and upstairs each time to fetch the frame, thus much
increasing their fatigue. One of the delights of frame work is the
accidental firing of the matches : when this happens the worker
loses the work, and if the frame is injured she is fined or 'sacked'.
Five shillings a week had been earned at this by one girl I talked to.

The 'fillers' get three shillings and fourpence a gross for filling
boxes; at 'boxing', that is wrapping papers around the boxes, they
can earn from four shillings and sixpence to five shillings a week. A
very rapid 'filler' has been known to earn once 'as much as nine
shillings' in a week and six shillings a week 'sometimes'. The making
of boxes is not done in the factory; for these twopence farthing a
gross is paid to people who work in their own homes, and 'find your
own paste'. Daywork is a little better paid than piecework, and is
done chiefly by married women, who earn as much sometimes as ten
shillings a week, the piecework falling to the girls. Four women day
workers, spoken of with reverent awe, earn - thirteen shillings a
week.

A very bitter memory survives in the factory. Mr. Theodore Bryant,
to show his admiration of Mr. Gladstone and the greatness of his
own public spirit, bethought him to erect a statue to that eminent
statesman. In order that his workgirls might have the privilege of
contributing, he stopped one shilling each out of iheir wages, and
further deprived them of half-a-day's work by closing the factory,
'giving them a holiday'. ('"We don't want no holidays', said one of the
girls pathetically, for - needless to say - the poorer employees of
such a firm lose their wages when a holiday is 'given'.) So furious
were the girls at this cruel plundering, that many went to the
unveiling of the statue with stones and bricks in their pockets, and I
was conscious of a wish that some of those bricks had made an
impression on Mr. Bryant's conscience. Later they surrounded the
statue - 'we paid for it' they cried savagely - shouting and yelling,
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and a gruesome story is told that some cut their arms and let their
blood trickle on the marble paid for, in very truth, by their blood ...

Such is a bald account of one form of white slavery as it exists in
London. With chattel slaves Mr. Bryant could not have made his
huge fortune, for he could not have fed, clothed, and housed them
for four shillings a week each, and they would have had a definite
money wvalue which would have served as a protection. But who
cares for the fate of these white wage slaves? Born in slums, driven
to work while still children, undersized because underfed, oppressed
because helpless, flung aside as soon as worked out, who cares if
they die or go on the streets, provided only that the Bryant and May
shareholders get their 23 per cent, and Mr. Theodore Bryant can
erect statues and buy parks? Oh if we had but a people's Dante, to
make a special circle in the Inferno for those who live on this
misery, and suck wealth out of the starvation of helpless girls.

Failing a poet to hold up their conduct to the execration of
posterity, enshrined in deathless verse, let us strive to touch their
consciences, that is their pockets, and let us at least avoid being
'partakers of their sins', by abstaining from using their commodities.

("White Slavery in London" (1888) Link, 23 June; reprinted in Horowitz Murray,
Other Lost Voices from 19th-Century England, 1982, N.Y., 346; and see
Creighton, “The Industrial Safety, Health and Welfare Act 1981 (Vic.) - Radical
Advance or Passing Phase?" (1983) 9 (4) Monash University Law Review 195.)

58 Necessity and Effectiveness of Regulation. In 1984 few in Australia

would suggest that regulation was unnecessary in the nineteenth century to
ensure that there was some protection for workers from exploitation. At the
same time reservations exist in many quarters about current regulation, its
necessity and its effectiveness. Cranston comments on the problems being

articulated at various levels and in diverse forums today, concentrating upon
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business regulation in the Australian context :

The causes of so-called 'regulatory failure' lie with the forces behind
the emergence of business regulation; its actual form 'on the books';
the implementation of regulatory standards by the relevant agencies
and by the courts; and the impact of business regulation in its social
and economic context.

("Regulation and Deregulation : General Issues” (1982) 5 (No.l1) University of

New South Wales Law Journal 1.)

He goes on to point out that the examination of these factors makes it "quickly

apparent" why business regulation might be thought to have "failed" :

An examination of the way business regulation emerges might show
that it was designed to advance business interests, so that it should
not be surprising if it 'fails’ to achieve a more general public
benefit. Regulatory failure might also derive from the form taken
by the legislation : there might be deficiencies with the techniques
used; its substantive provisions might not be commensurate with
what is generally conceived of as its purpose; and the discretion
devolved to the relevant agencies might be so wide that they can
subvert the legislative purpose. In addition to the design of
regulatory legislation, another major source of regulatory failure
might be with the agency responsible for implementing it. The law-
makers might be to blame here - at least in the first instance - for
giving an agency limited powers, for not providing the agency with
sufficient resources, for the appointments they make at the senior
level of the agency, or for not supporting the agency because of
pressure exerted by the regulated. However, regulatory failure
might also be attributed to the context within which regulatory
agencies operate, and the way this affects the impact of regulatory
legislation, rather than to the agencies themselves. (At p.25.)
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58.1

implement

Cranston puts as an example the view that businesses might fail to

regulatory standards "... because competitive pressures oblige them

to adopt production or marketing schemes in which legal obligations are

secondary" :

38.2

Moreover, the benefits of regulation might be such that it cannot be
justified, or at least cannot be justified in its existing form, in the
light of its costs. Frequently, arguments about regulatory failure
based on the economic impact of regulation are often spurious (for
example, concentrating on costs to the exclusion of benefits),
neglect other values to which economic ends might be considered
subservient, and fail to consider the distributional consequences of
alternative courses of action such as deregulation. (At p. 25.)

Back in 1965 in Australian Society Newton wrote :

... the Australian economy is in most important respects a regulated
economy. It is not, to quote from 1962 Economic Survey ..., 'a
preponderantly free enterprise economy, in which the great bulk of
goods and services are provided in response to demand, local or
foreign' - not at least in the traditional sense of such an economy,
one in which 'normal market forces' determine the direction of
resources. It is riddled with controls and interventions, quotas and
fixed prices, subsidies and barriers to competition. Above all, it is
in many respects, possibly in most important respects, a planned
economy - although it may not seem so because the 'planning’ which

takes place is chaotic.

("The Economy" in Australian Society, Davies editor, 1965, Melbourne, 247, at
pp. 247-248.)

58.3

Commenting on this in 1980, Dr. Allan Fels, then with Monash

University, pointed out that Newton was equally concerned with "the relatively
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unconstrained power of many firms to regulate their behaviour”, as with the
effects of government intervention. In his view, twenty years after Newton's
assessment, it was correct to say that the powers of firms to regulate their own
behaviour had not increased, but government regulation "has been on the

increase in Australia as elsewhere". (Theories of Economic Regulation and

their Application to Australia, paper delivered to the Conference on

Government Regulation of Industry, Institute of Industrial Economics,

University of Newcastle, 10-11 November 1980, Newcastle.)

58.4 Taking as given that governmental intervention has increased, Fels

puts the view that this gives rise to "a number of important questions

(a) Why has regulation increased so much recently? When is
regulation necessary? Has the likelihood of market failure
been exaggerated in particular cases? What are the effects
and costs of regulation? Does government failure replace
market failure? In the changed economic environment of the
1980s, with a slower growth rate, can regulation be afforded?
Has government overreached itself in trying to regulate so
many economic activities? Should there be deregulation?

(b) Given that there will be regulation in an affluent economy in
which so much economic behaviour by individuals affects
others, have the best ways been chosen of modifying
individuals and firm behaviour to conform with the general
interest? Has sufficient reliance been placed, for example, on
the provision of incentives to achieve desirable results or have
less efficient means of achieving regulatory goals been
chosen?

(c) Are there conflicts between different regulatory policies, for
example environmental protection and energy conservation?
Are there conflicts between regulatory policies and other
economic policies, for example policies which aim to promote
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more competition?

(d In view of the widespread existence of regulation, what
modifications are required in order that economic theory
corresponds more closely to reality?

(e) Finally, ... [which economic interests does regulation serve?
Does it serve the general interest (in the sense in which this
term Is used in economics) or sectional interests? Why do
some industries seemingly desire regulation? What
characteristics of the political process lead to producer
interests predominating over consumer interests in many
cases? These questions about the political economy of
regulation concern income distribution as much as, or more
than, efficient resource allocation matters. (At pp. 2-3.)

59 Studies on Federal Regulation. Fels explores these questions in the

context of a number of regulatory agencies established at federal level
ostensibly to assist market forces to operate in a way most conducive to
community needs and benefits. In relation to the Prices Justification Tribunal,
after exploring the thesis that such an agency operates to the detriment of
community interests rather than in favour of them, and that it serves industry

rather than the general interest, Fels concludes :

. there is little substance to the suggestion that the [Prices
Justification Tribunal] is anything other than it seems to be - a body
established to prevent unjustified price rises and to curb possible
abuses of market power. (At p.22.)*

The Prices Justification Tribunal was abolished by the federal government
in accordance with recommendations of the Review of Commonwealth
Functions 1981.
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59.1 Of the Trade Practices Act 1974 (Cth) Fels concludes that the

proposition that it resulted from pressures exerted against government by

sectional interest groups concerned at gaining benefits for themselves at the
expense of the community, and that it operates to support those sectional
groups, is incorrect. He says that "[d]espite some isolated cases of successful
avoidance of the main thrust of the legislation, there can be little doubt that
the ... legislation and its associated institutions have accomplished the opposite
of [the thesis that 'as a rule, regulation is acquired by the industry and is
designed and operated primarily for its benefit'] ... The impact of the Act in
promoting competition far outweighs any gains made by sectional groups in
recent years in obtaining legislation favourable to their own interests". (At p.
26.)

59.2 In sum, Fels concludes that general federal regulatory bodies "do not
preserve producer interests". This, then runs directly counter to the thesis of
the Friedmans and other United States theorists who have posited otherwise.
"Rather", Fels continues, federal regulatory bodies "are set up as a counter to

sectional pressures". (At p. 27; and see The Debate in North America, at p.96;

Friedman and Friedman, Free to Choose, 1980, New York; Stigler, "The Theory

of Economic Regulation" (1971) 2(1) Bell Journal of Economics and Management

Science 3; Posner "Theories of Economic Regulation" (1974) 5 (2) Bell Journal

of Economics and Management Science 335.)

60 Studies on State Regulation. At state level, little systematic

research has been conducted into the economic and social implications of
regulation. Pincus and Withers synthesise information available about the
operation of the land transport industry in various states. They point out that
subsidised railway services, tonne-km taxes on road transport, and licences and
permits for road operators have been the major instruments of federal and state

regulation :

Such regulations began in the 1930s to reduce competition for the

State-owned railway, to minimise deficits and to permit the pursuit
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of various non-efficiency objectives, for example, common-carrier

commitments, through cross-subsidisation ...

("Economics of Regulation" in Surveys of Australian Economics, volume 3,
Gruen, editor, 1983, Sydney, 7, at p. 32.)

60.1 Australian policies were influenced by the United Kingdom Salter
Report in 1932, recommending regulation of road transport to reduce the
"wastes of competition in road transport". In 1954 interstate road transport
was deregulated and, according to one researcher, stability and efficiency
resulted. (Joy, "Unregulated Road Haulage : The Australian Experience" (1964)
16 (No.2) Oxford Economic Papers (July), cited Pincus and Withers, "Economics

of Regulation", at p. 32.) According to Pincus and Withers, analysis by various

researchers "leaves road-rail regulation primarily as railway protection" :

While Australian regulation here does not reduce competition
between road hauliers, it does reduce competition between road and
rail and, overall, between transport and transport substitutes. Of
course for tonne-km taxes and permit charges to cause
misallocation in favour of rail they must be in excess of an
appropriate charge for road maintenance costs, and rail supply
prices must reflect true rail costs. Many believe this is the case ...
but little quantitative evidence is provided.

The evidence for inefficiency is thus indicative only. Illustrative
examples are provided of changes in freight patterns after
deregulation in 1954, and in South Australia, New South Wales and
Queensland where there has been more recent deregulation with
regard to tonne-km taxes and permits. Which relative prices are
appropriate is still not established ... [NJo study has systematically
estimated the effects of regulation itself upon traffic patterns and
hence costed the impact of regulation. (At p. 33.)
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60.2 But in some cases, the authors argue, it is possible to contend that
regulations favour the regulated group rather than the community or the
consumer. This is instanced by the research on taxi licensing in the Australian
Capital Territory : Swan argues on the basis of examining the system that
"licensing raises fares and increases delays for service. The only benefits got to

existing owners of taxi-plates and the licensing administrators". (On Buying a

Job : The Regulation of Taxicabs in Canberra, Policy Monograph No. 1, 1979,

Centre for Independent Studies, Sydney; cited Pincus and Withers, "Economics
of Regulation", at p. 53.) The Builders Licensing Board in New South Wales
operates on an administrative budget of $4 million "to disqualify an average of
five licence holders per year and to suspend fifteen other licences for short
periods", according to a study carried out by Sieper in 1978. (Consumer

Protection - Boon or Bane?, paper presented at the Centre for Independent

Studies Conference, Macquarie University, Sydney, 1978; cited Pincus and
Withers, "Economics of Regulation", at p. 53.) Pincus and Withers ask

rhetorically whether this is "[a] case of successful, if costly, deterrence?"

60.3 Some research on the effects of regulatory measures introduced by
way of subordinate legislation reveals the legacy of old fashioned ideas, often
linked with sex discriminatory attitudes and behaviour. The New South Wales

Review of Government Administration ("the Wilenski Report") pointed out that

under regulations, cleaners in Government Stores are differentially treated with
respect to hours of work : women are limited to 33 hours whilst men work 40
hours per week; women are temporary employees whilst men are permanent.
Such differentiations, enforced through subordinate legislation, effectively bar
women from participating in occupations, yet do not protect their health.

(Report of the Review of Government Administration, 1978, Sydney, at p.

1983.) As has been pointed out, in addition to discrimination in principal

legislation :

More indirect but equally discriminatory legal barriers exist in the
way of 'protective' measures. For example, under the New South
Wales' Factories, Shops and Industries Act special provisions specify

the weights that women and males under eighteen years are
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precluded from lifting; this means that they are precluded from
participating in some occupations. Special regulations may be made
for female employees, and special facilities for women are required
under the regulations. Because the rules for women and men are
different, employers are discouraged from admitting women to jobs.
Some [subordinate] legislation requires job applicants to be of a
particular height, weight and chest measurement - although this has
no relationship to tasks to be performed in that job.

(Scutt, "Education, Employment and Australian Women" in 1980 WEL Papers,

1980, Melbourne, 29, at p.30; also Scutt, "Legislating for the Right to be Equal
: Women, the Law and Social Policy" in Women, Social Welfare and the State,
1983, Baldock and Cass, editors, Sydney, 223.)

60.4 A study carried out by Refshauge for the New South Wales Anti-
Discrimination Board showed clearly that weight lifting regulations did not
serve a positive purpose in the iron and steel industry. As a result of the
restrictions on women, women were prevented from competing for jobs in the
industry; men carried heavy loads, but this was detrimental to their welfare,
resulting in a high number of claims for workers' compensation as a result of
injuries. In papers presented to conferences in her private capacity, Refshauge
has put the view that rather than applying the weight lifting limitations to men,
it would be more practical to eliminate lifting in the industry : it serves no
purpose apart from enabling the men concerned to live up to a "macho" image.
According to her study, men traditionally cart heavy loads, quite unnecessarily,
to affirm their masculinity. Some tasks involve heavy lifting when it is
unnecessary. In one case, a system organised to lift heavy sacks from the backs
of trucks was carried out in a manner which increased the need for lifting and
required inordinate strength (often leading to injuries); an alternative method
was readily available but was scorned as being unmanly. Refshauge holds that
measures to protect health, whether related to weight lifting or otherwise,
should apply to people irrespective of sex. (Refshauge, "Bearers of Burdens :
Occupational Safety Without Discrimination” in All Her Labours, 1984, Sydney

170; see Refshauge, "Lifting Weight at Work" (1982) Women and Labour
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Conference Proceedings; and see also report on study carried out for the New

South Wales Antidiscrimination Board, 1981-1984, Sydney, report yet to be
published.)

60.5 In Victoria, an officer of the Victorian Chamber of Manufactures
("the VCM") looked at the impact of government regulation on the foundry
industry. The foundry industry was chosen because "a number of regulations
affecting [it] had been introduced over the last decade or so". Comprehensive
regulations were introduced to cover the industry in 1966 under the Labour and

Industry Act 1958. The regulations covered foundry buildings in relation to

cleanliness, lighting, ventilation and related features; health - particularly dust
control; safety; and employee amenities including washing, eating and changing
facilities. Additionally environmental legislation resulted in regulations being
passed covering foundry activities. These included subordinate legislation under
the Clean Air Act 1958 and the Environment Protection Act 1970. In Crow's

view, the industry was a prime target for a regulatory impact study in that the
regulations under the Labour and Industry Act were broad and the time lapse
since their introduction would "provide a good basis to study the impact of
regulations". As well, in relation to environment protection regulations, it was
claimed that this "imposed a heavy cost burden on the industry, in some cases

causing closure of firms". (Crow, Government Regulation of Industry, Paper II -

Specific Case Study, "The Impact of Government Regulation on the Foundry

Industry in Victoria", October 1981, Melbourne, at p. v.)

60.6 Desk research involved statistical data on the industry since the
Second World War, and an industry questionnaire seeking information on "the
nature and extent of the foundry industry's dealings with government, the
impact of government regulations on the industry and changes in the industry's
operations since 1960" was distributed to all units in the industry. As well,
former management of defunct foundries were "traced and interviewed to

identify reasons for closure".

60.7 The aim of the study was to identify and measure, where possible,
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costs and benefits of government regulation. The report summed up :

There were many practical barriers to developing a methodology to
assess the impact of regulation on the foundry industry.

There were problems with quantifying benefits. Many [benefits]
were only able to be assessed in qualitative terms. In addition,
benefits of regulation often are evaluated on a community-wide
basis and cannot be measured by the accounting and engineering
records of business firms. This is particularly so in the case of
environmental regulation when benefits such as 'improved air
quality’ and 'preservation of the species', are difficult if not
impossible to quantify.

There are problems also in identifying and measuring total costs.
Some costs are easily identified - such as the purchase of pollution
control equipment. Others, such as loss of productivity, resource
misallocation, lost investment opportunities, impeding effects on
innovation and technological advancement and so on, are often
difficult to identify, let alone quantify. (At p. viii.)

Despite the problems, possible benefits identified by the study in

relation to the 1966 Labour and Industry (Foundries) Regulations were in the

realm of improved working environment. According to the study, provisions in

the regulations setting a standard for safety, employee health and amenities

might be taken to have "improved the overall conditions of employment"

including :

* the reduction of accident and injury rates
* the reduction of the incidence of silicosis
* increase in employee satisfaction through making the foundry

a more attractive place in which to work

129

84977/84—7



In economic terms, these benefits should result in :

60.9
that :

a reduction in lost time due to injuries and accidents

a reduction in workers compensation claims due both to

industrial accidents and industrial disease (silicosis)

a reduction in industrial disputes related to working conditions

an improvement in productivity levels due to greater worker

satisfaction

a reduction in labour turnover due to greater worker

satisfaction

an improvement in apprenticeship levels and apprenticeship

educational standards due to better working conditions

Commenting on the possible benefits the report went on to point out

Lack of controls and adequate statistical data on benefits
(objectives) to be measured meant that no firm conclusions could be
drawn on whether there were in fact benefits from the regulations.
(At p. ix.)

Nonetheless, incidence of silicosis decreased over the period, but "to what

extent this was due to regulation could not be quantified". As well, the

occurrence of accidents decreased :

This could have been related to companies' accident prevention
programs rather than safety provisions of the regulations. It
appears regulations create an awareness of safety and, as such, are
more of a backdrop to company safety programs. (At p. ix.)
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(Yet without the regulations, it could be questioned whether companies would

have introduced safety programmes at all.)

60.10 As for losses to the industry through industrial disputation, Crow
concluded that there "appeared to be" a considerable degree of worker demand
for better working conditions prior to the introduction of the Eegulations. This
"seemed to taper off in the following years. This tapering off may have been
due to improvements in conditions, but it could not be substantiated" as being

directly related.

60.11 As for costs, hypotheses taken into account were the assumption

that regulations :

* increased the total direct costs of a foundry, including
identifiable cost items such as the cost of providing safety
clothing (boots, gloves, overalls and the like), and worker
amenities (washroom, lunchrooms, washing facilities and the
like)

* had a negative effect on levels of investment - that is,
compliance to the regulations directed capital away from
"productive investment" increasing plant capacity and

updating machinery

According to the survey, foundry regulations increased costs and other
investments in accordance with the direct costs hypothesis, however "it was not
possible to quantify the cost accurately" due to the lapse of time following the
introduction of the regulations in 1966.

60.12 With the environmental regulations under the Clean Air Act 1958

and the Environment Protection Act 1970 "there were substantial problems in

quantifying both costs and ben"éﬁtsf'. Hypotheses studied in relation to benefits

P P
R P!
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included :

improvements in life, health and wellbeing of humans

improvements in life, health and wellbeing of other forms of
life

improvements in visibility

increase in useful life and improvements in appearance of

building structures, property and materials

increase in aesthetic enjoyment

Hypotheses put forward to test the "cost" of environmental regulations (which,

according to the study were "more readily identifiable") included :

*

that compliance with the regulations caused the closure of

some foundries

* that compliance with the regulations reduced productivity
levels through the introduction of environment control
equipment

* that compliance with the regulations increased the level of
non-productive investment by foundries

* that compliance with the regulations increased total costs

60.13 The study concluded :

... the net impact of environmental regulations cannot be assessed.

Social benefits such as the protection of the environment are

difficult to quantify. Private benefits which accrue to firms
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associated with pollution abatement requirements are more easily
quantified.  Such benefits may include technical innovation,
improved productivity and reduction of roof rust or improved
neighbourhood relations.

During the height of the environmental pressures on foundries in the

mid 1970s, while there was a reduction in the number of foundries,

there was an increase in output and productivity. This increase may

have been related to foundries either improving cupola furnace
practices to reduce emissions, or changing to induction melting.
Management decisions in either case may have been influenced by
environmental regulation, or a variety of other ‘'business
considerations'. It is therefore difficult to quantify the impact of

regulations in that instance.

The costs of environmental regulations are also difficult to assess
with accuracy. Although a number of firms have changed over to
induction melting, it is unclear whether the whole of that cost can
be ascribed to regulation or to other business considerations. By
'‘complying’ with the regulation many firms improved their

efficiency in many cases. Secondary costs are also difficult to

quantify. There is also the cost factor of those foundries that
closed due to the fact that they could not raise the capital

necessary to comply to emission standards. (At pp. 137-138.)

60.14 In the final analysis, the report acknowledged that all that could be
said was "that there have been costs and benefits associated with environmental
regulation, but the net impact of the regulation cannot be assessed. In Crow's
view the difficulties surrounding assessment of regulations resulted from a lack
of identifying, at the outset of regulation-implementation, objects of
regulations and other features which would facilitate regulation review. It was
therefore imperative, according to the report, to incorporate into regulation

development and review factors to assist in making a useful assessment.
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60.15 In 1984 in a study of the retail industry, Hogbin looked at
regulations dealing with shop trading hours. He concluded that these
regulations operate to the detriment of the largest sector of the community
affected - namely, the consumer. His research is quoted by Porter as
confirming that "the gains to the community at large from liberalising retailing
shopping hours are potentially enormous". (See Porter, "The Labour of
Liberalization" in Australia - Poor White Nation of the Pacific?, Scutt, editor,

1985 forthcoming.)

60.16 In reviewing the issues, Hogbin restricts himself to weekend
shopping, dealing systematically with the 'time cost' of shopping; retailers and
weekend trading; employees and weekend trading; and weekend trading
practices. In looking at shoppers' demands, he describes practices elsewhere in
Australia than Victoria, as well as public opinion polls and surveys of public
demands. On the difficulty of ensuring one has the "right" answer to "what is

the public demand?" or the most accurate answer, Hogbin comments :

Regardless of how many official inquiries or surveys of public
opinion are conducted, nobody can know in advance the extent to
which people would shop on Saturday afternoons or Sundays if they
were free to do so. Even if the regulatory authorities act in
accordance with their perceptions of the public interest, it should be
recognised that their judgements must inevitably be made
substanially on the basis of guess work. Are they guessing correctly
about where the public interest lies with respect to weekend
trading? What is meant by that widely used but ill defined term the
'public interest'? Do the authorities give more weight to the
interests of some groups than to others? ...

(Free to Shop, Centre for Independent Studies, 1983, CIS Policy Monograph 4, at
pp. 26-27.)

60.17 The "cost of time" to the potential consumer is discussed. Hogbin
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acknowledges there is difficulty in calculating this cost "because it differs for
the same individual at different times, and varies from individual to individual®.
"Time cost" may be the cost to a person of three or four hours' shopping on a
Friday evening which might otherwise be spent at a theatre or a restaurant, or
an hotel with fellow employees. On a Sunday it may be the value of going to

play tennis, going to the beach, attending church, Sunday driving ...

60.18 With retailers, there are arguments for and against, and retailers
are, acknowledges Hogbin, divided on the question. Employees are a group
potentially greatly affected by any proposal to change shopping hours, for
restructuring of the labour force in the whole retail trade wou!l be necessary.
On this ¢

The community faces a clear choice. Either consumers will have to
bear the costs of restrictions on their freedom to shop for all time
to come, or at some time a particular group of employees will have

to bear the once-off costs of adjusting to weekend trading. The

costs of adjustment are unlikely to diminish in the future, but ... the
costs to consumers of maintaining the restrictions are likely to
become increasingly severe. (At p. 64, emphasis in text.)

Of prices, the conclusions are that :

It is by no means obvious that the average level of retail prices

would rise if [weekend shopping] were to be introduced. While the

need for retailers to pay premium wage rates for weekend work
would exert upward pressure on prices, other factors would produce

downward pressures, so that the outcome is uncertain. (Atp. 77,

emphasis in text.)

60.19 Hogbin says :

We have seen that if consumers had a wider choice of times in which

135



to shop, especially at weekends, their time-costs of shopping would
be reduced and the benefits derived from their leisure time raised.
This is so because they would be better able to avoid scheduling
shopping excursions during time that could be used for activities
which they value more highly, and because congestion would be
reduced, especially on Saturday mornings. Consequently, they would
be able to shop more carefully and gain more satisfaction from the
limited quantities of goods and services their incomes allow them to
purchase. Workers with nine-to-five jobs would be the ones most
likely to gain because, at present, the time available for shopping is
severely curtailed.

(Free to Shop, Zentre for Independent Studies, 1983, CIS Policy Monograph 4, at
p. 82.)

60.20 The Committee notes that varying views are taken of this
proposition. Strong opinions have been voiced either way, as they have on other
studies of regulatory necessity, efficiency and impact. The Committee
observes that this bears out the view that just as debates continue generally
within the academic community about the nature of research and its
objectivity, so too research into the advantages or otherwise of deregulation

(like research into any field) is not taken by observers to be value free.
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Initial Moves In Victoria

61 Review Papers. In Victoria, the United States' and Canadian moves

resulted in an increased interest in regulation reform on the part of various
bodies, including the Confederation of Australian Industry and the Victorian
Chamber of Manufactures. Papers written by the Executive Assistant to the
Director of the VCM, Ms. Janine Crow were published in 1981 as part of the
Victorian Government Deregulation Review Unit exercise. Reviewing the
United States' and Canadian scene, she itemised six points relevant to Australia

generally and Victoria in particular :

* the various approaches to regulatory reform in the United
States and Canada provide an example of mechanisms
currently in use, but in mooting their possible application to
Australia, it is important to be aware of the different

operating environments in those countries

* the regulatory system and associated problems in the United
States are quite different in nature and magnitude from those
existing in Australia : the complex regulatory system existing

in the United States is lacking in Australia

* major programmes of regulatory reform have been initiated in
the United States with reform being sought through
deregulation of specific industries and increased cost-

effectiveness of social regulation

* due to many similarities between the federal systems of
government in Canada and Australia, the Canadian experience
in regulatory reform may have greater relevance to the

Australian situation
* unlike in the United States, the main objective of the

Canadian reform movement appears to be directed towards

improved cost-effectiveness rather than deregulation
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* aspects of the Regulation Reference undertaken by the
Economic Council in Canada could provide an example of
mechanisms and approaches relevant to any regulatory

activity which should be put in train in the Australian context

(See generally Crow, Government Regulation of Industry, Paper I "Framework

Study", July 1981 (and particularly at pp. 51-52); and Crow Government
Regulation of Industry, Paper II "Specific Case Study - The Impact of

Government Regulation on the Foundry Industry in Victoria", October 1981.)

61.1 In her summary of recommendations Crow concluded that if
regulatory decision-making is to be improved, "review mechanisms must be
installed that will both facilitate and influence decisions". The over-riding

recommendation was that proponents of major new policies should :

... State the objectives of proposed government action clearly
enough to permit future evaluation of whether the objective is being
met; state the potential impact on overall economic objectives; and
present evidence to justify government's involvement and choice of
regulatory technique ... [The results [should] be independently

evaluated relative to goals and projections. (Paper 1, at pp. vi-vii.)

61.2 Essential elements of any regulatory reform programme were

outlined as including :
* consultation with interested parties and the opportunity for
public comment during the development of major new

regulatory proposals

* prior assessment of the potential benefits and cost of major

new regulations
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* assessment of feasibility and mode of implementation to

minimise costs and dislocation of those to be regulated

* assessment, review and consolidation of existing regulations

(to help to eliminate overlapping regulations - whether local,

state or federal - and regulations which are no longer
operative)
* increased accountability of government agencies in the

conduct of regulatory activities

* development of a regulatory strategy to minimise the
transition costs of the introduction or withdrawal of any
regulation

* review of major legislation and regulations every few years to
ensure that inappropriate/outdated legislation does not remain

in operation

(Paper I - "Framework Study", at p. viii.)

62 Regulation Review Unit. In August 1981 a Regulation Review Unit

was established in the Premier's Department as a special unit of the State
Coordination Council. (The State Coordination Council was abolished by the
repeal of the State Coordination Council Act in 1983.) A co-ordinator from the
Premier's Department and seven members formed an advisory panel. These
members included a representative from the Department of Labour and
Industry, a representative from Treasury, one from the Department of Planning,
another from the Ministry of Economic Development, and one from the Public
Service Board, as well as a representative from the Victorian Chamber of
Manufactures (VCM) and one from the Metal Trades Industry Association
(MTIA). The latter two representatives became members of the advisory panel
in February 1982. The Unit comprised a secretary and two support staff, all

from the Premier's Department.
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62.1 The responsibilities of the Unit included a general review of the
area, the aims being to devise ways of removing regulations which had become
obsolete or which were impeding the progress of business and to identify those
which required revision to enable economic development to proceed without
artificial constraints. The Unit began working toward planning a programme
designed to tease out some of the principles which are now outlined in the
Subordinate Legislation (Deregulation) Bill 1983, and to work toward framing

procedures which would enable the principles to be implemented.

62.2 With the change of government the Unit continued its work until
abolished as a result of the passage of the State Coordination Council Repeal
Act in 1983. The work of the Unit and subsequently of the Department of the
Premier and Cabinet (as the Premier's Department became after the change of
government) resulted in the measures now outlined in the Victorian

Government's statement released on 9 April 1984 - Victoria. The Next Step -

Economic Initiatives and Opportunities for the 1980s. (See particularly chapter

6, "Regulation Review and Reform", at pp. 44ff.)
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Summing Up

63 Bipartisan Concern. What becomes clear in the final analysis is that

there is a general concern in Australia about the nature and effect of
regulation.  This concern has often sought to distinguish between "economic
regulation” and "social regulation", sometimes seeing justification for the latter
but not for the former; on the other hand, some critics have contended that
social regulation does not achieve its aims. Whatever the position taken,
however, the concern about regulation has spread across the political spectrum.
Although differing ideological views may determine the type of regulations
about which individuals, groups or political parties articulate disaffection, it is
clear that on balance there is a general acceptance of a need to review the

regulatory process. (See for example, Crow, Government Regulation of

Industry, Papers I and II, 1981, Melbourne; CAIl, Government Regulation in

Australia, 1980, Melbourne; Hawke, "Perspective in Industrial Relations - The
Labor Alternative" in Industrial Confrontation, Aldred editor, 1984, Sydney, 20;

Hughes, "Australia and the World Environment - The Dynamics of International

Competition and Wealth Creation" in Australia - Poor White Nation of the

Pacific?, Scutt editor, 1985 forthcoming, Sydney; Porter, "The Labour of

Liberalization" in Australia - Poor White Nation of the Pacific?; Button,

"Australia's Industry Policy - Now and the Future" in Australia - Poor White
Nation of the Pacific?; MacPhee, "The Labour Market" in Australia - Poor

White Nation of the Pacific?; Jones, "Science and Technology - Managing Our

Opportunities" in Australia - Poor White Nation of the Pacific?; Bailey,

"Capital Markets and the Climate for Development" in Australia - Poor White

Nation of the Pacific?; and see generally, Cranston, "Reform Through

Regulation : The Dimension of Legislative Technique" (1978) 73 (5)

Northwestern University Law Review 873; Cranston, "Regulation and

Deregulation : General Issues" (1982) 5 University of New South Wales Law

Journal 1.)

64 The Committee's Approach. Taking into account this concern, the

wide range of views on the need for regulatory reform, and the evidence given

before it, the Committee believes that the time is ripe for a review of the
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regulatory process. To this ehd, the Committee is of the view that it is
essential that delegated legislation procedures are made more amenable to the
taking into account of factors that may or may not make delegated legislatioﬁ
effective. Additionally, possible alternatives to dealing with economic and
social problems by way of deiegated legislation, and the longevity of delegated
legislation should be considered. In this regard, the question also arises as to
whether it is preferable for aeiministrative steps only to be taken to implemen‘t
such a programme, or whether a legislative approach is required. In accordance
with its belief that delegated legislation and the matters taken into account in
its making should be as open to public view as possible, the Committee believes
that it is necessary to provide a legislative base for the review and, where
appropriate, revocation of délegated legislation. In this way, the public can be

apprised of measures taken and principles followed.

65 RECOMMENDATION 1

The Committee considers that it is essential for the current debate on the
effectiveness or otherwise of delegated legislation to be taken into account by
government. To this end, the Committee recommends that a legislative base
should be provided for the introduction of procedures to ensure that delegated
legislation making is in accordance with community needs. The principles to be
followed by departments and authorities in the making of delegated legislation

should also be contained in that Act.
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CONTEMPORARY ISSUES

Application of Policies by Principal or Delegated Legislation

66 The Issues. It has been suggested that a system of regulations
assessment is necessary because currently there is little or no public
involvement in the regulation making process. Publicity and the scrutiny which
is devoted to principal legislation is not accorded to delegated legislation.
Principal legislation is subject to debate in Parliament, which means that the
public has an input through its elected representatives and also that consequent
publicity alerts the general community to government proposals and
government action. Some people contend that subordinate legislation is,
however, made by bureaucrats who are not answerable to the public; it is made
without publicity, without consultation, and without opportunities for interested

parties to air their views.

66.1 Parallel with this, a debate is being conducted which takes as its
premise the view that rather than containing detailed policy provisions, Acts
should in fact contain only general statements of principle, leaving the "filling
in" to be done by way of subordinate legislation. For example, Clark has said
that the philosophy underlying the framing of legislation of a principal nature
should conform with the idea that it is drafted to ensure :

* the inclusion of general, broad, declaratory statements as to

the purpose of the legislation and the objects to be promoted

* precise lines of executive authority are spelt out in order to

overcome problems of inter-departmental conflict

* the legislation is conceived as a basic fundamental document

concerning the subject matter, which will stand the test of
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time and not require frequent amendment; exact details of

how power is to be exercised is left to regulations
* It is in simple, uncomplicated, non-technical language

(See Clark, "Legal Problems Associated with the Role of Planning in Water

Resources Management" 2 Annales Juris Aquarum 598; also Public Bodies

Review Committee, Seventh Report to Parliament, 1982, Government Printer,
Melbourne, 56.)

66.2 The Committee accepts that it is untrue to say that public servants
"make" delegated legislation. Subordinate legislation is generally made by
Governor in Council, and the Minister is ultimately responsible for it.
Nonetheless it is important to subject delegated legislation to public scrutiny.
This is all the more important if principal legislation takes the broad-brush
approach. If it is accepted that the principal legislation should take this form,
then it is the more imperative that regulations should be subject to a public

review process.

67 Policy, Consultation, and Delegated Legislation. No doubt in some

instances it is incorrect to say that subordinate legislation is formulated
without consultation with interested parties, or with those who will be affected.
In submissions to the Legal and Constitutional Committee, some government
departments and instrumentalities in fact spelt out their consultation processes.
For example, the Department of Agriculture pointed out that it consults
extensively with groups outside the Department. In giving evidence before the

Committee, the Secretary of the Department of Agriculture said :

... all our major sets of regulations are developed after consultation
with whatever the relevant industry might be. We have a long
history of different types of regulations, about 58 sets in fact, and
in nearly every case there seems to have been some sort of industry
body on whom the major impact of those regulations will fall. When
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we are about to make a major set of regulations, we always consult
with industry and when we are making a new and major set of
regulations we always consult with Parliamentary Counsel.

(Wheatland, oral evidence, 26 June 1984, at p. 357.)

67.1 The aim of the Department in taking this approach is "that we would
have a set of instructions where the legality, the constitutionality and all those
aspects involving the impact on industry have been properly canvassed". (At p.

357.) The Secretary of the Department, added :

We do not go through that process with fee changes and minor
amendments, but that procedure has been the Department's practice

for some time. (At p. 357.)

67.2 The nature of the consultation conducted by the Department of
Agriculture varies depending upon the regulations. In some cases, drafts of
proposed regulations may be the subject of consultation with outside bodies. In
some cases outside bodies submit their own draft words, but "in most cases it

relates to principles".

67.3 The Deputy Director-General of the Department elaborated, saying

.
.

The nature of the draft words that the Department develops depends

on -
(@) the industry with which we are dealing; and

(b) whether we are dealing with another government

department.
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There will often be more technicality in communications concerning
health matters : for example, if it is a regulation affecting the dairy
industry there will be more technicality, although the general
principles behind the proposed change would be discussed with the
dairying industry.

(Hore, oral evidence, 26 June 1984, at p. 357.)

67.4 The Health Commission consults with relevant boards and other
bodies when regulations are being formulated or reviewed. In evidence before

the Committee a representative of the Commission said :

The call for subordinate legislation can come from various areas,
either from the ministerial side where it follows on from a Bill, or it
can come from the public health area. That normally comes by way
of the Subordinate Legislation Review Committee, which is a
permanent body meeting once a week.

Otherwise, calls come from various divisions, which may write to
the Commission and suggest that an amendment be made or that
some new form of legislation be introduced.

The Subordinate Legislation Review Committee is comprised mainly
of public health personnel and, depending on whether the regulation
being reviewed is a matter for health surveyors or any special
interest group, they will be represented on the Committee. It is an
internal committee. They then seek opinions from outside groups,
manufacturers and consumers, whoever may be interested, and they
deal with the submissions made on behalf of those people to the
Commission. They, with their expertise and knowledge of the areaq,
will contribute to the practical side of what the regulation should be
without attempting to hone the language or create the regulation.

(Power, oral evidence, 4 July 1984, at p. 380.)
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67.5 A second representative of the Commission explained that a

different approach arises in relation to different subordinate legislation :

There are a number of boards under the administration of the
Minister of Health. Taking one as an example, the Optometrists
Registration Board, there are ways in which regulations tend to be
dmended with respect to that Board. First, the Board will ask the
Commission to prepare regulations with respect to the matter.
Seéoridly, with respect to fees payable to members of the Board, the
Commission would obtain a direction from the Public Service Board
which states the point to which the fees may be adjusted, and it
“would then write to the Board indicating that figure. It would ask
for a recommendation from the Board so that the Commission may
make the necessary amendment.

(Race, oral evidence, 4 July 1984, at p. 381.)

67.6 In answer to the question of what an individual optometrist would
do, should she or he have a proposed regulation or amendment to a regulation,
the Subordinate Legislation Officer of the Commission réplied that that had not
occurred in her experience, as such a matter would be raised with the
Optometrists' Board by the individual, and therefore would come through to the
Commission from the Board in the usual way. The Commission's Legislation
Officer added that in many cases regulations can be made only on the
recommendation of the appropriate board, which comprises (in the example
quoted) optometrists who are elected by the profession, "altthgh the Registrar
is a full time solicitor who acts as Registrar as a minor part of his duties".

(Race, oral evidence, 4 July 1984, at p. 381.)

68 Summing Up. Despite the consultative nature of some departmental

subordinate legislation proceedings, not all government departments and
instrumentalities adopt such an approach. Furthermore, the consultative

process is not necessarily undertaken in a systematic form. As well, some
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parties claiming an interest, or claiming to be affected, may not be a part of
the consultation mechanism. If consultation is to be undertaken, it would seem
important that charges of "favouritism" or "partiality" to certain interest
groups should not be allowed to arise, whether or not such charges have

substance.

68.1 The Committee believes that, as far as possible, principal legislation
should spell out the policies to be pursued by government in a particular area.
No new policy should be able to be introduced by way of subordinate legislation.
However, it is equally clear that not every item can be spelled out in principal
legislation, and that in fact to do so would be a misuse of parliamentary time,
Delegated legislation should be used as a means of putting into practice policy
as spelled out in principal legislation. In this regard the Committee accepts
that delegated legislation may expand upon policy contained in principal
legislation. At the same time the Committee emphasises that this "expansion"
should not go beyond the implementation of policy as laid down in the Principal
Act. Broad guidelines laid down in principal legislation should be clear and
exact, thus indicating precisely to the electorate and to the implementing

department or other body the policy sought to be pursued.

69 RECOMMENDATION 2

The Committee accepts that principal legislation cannot deal with éVery
conceivable issue which may arise in the pursuit of a particular policy outlined
in that legislation. However, as far as possible principal legislation should spell
out the policy guidelines to be followed by bodies vested with delegated powers
to implement government policy as stated in a particular Act. Where delegated
legislation deals with policy implementation, it should not go outside the
boundaries laid down in the Principal Act, although its terms may further define
the policy aims to be pursued under the principal legislation. The Committee
therefore recommends that principal legislation should, as clearly and precisely
as possible, indicate the boundaries of policy to be implemented by subordinate

legislation passed in accordance with that principal legislation.
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Enabling Provisions

70 The Issues. As previously outlined, enabling provisions may be
couched in broad, all encompassing terms, or may be drafted in more specific
terms, limiting the body with delegated power to passing delegated legislation
in precise accordance with specific matters outlined in the principal legislation.
(See "Enabling Clauses", at pp.44-55 of this Report.)

70.1 Parliament has a clear role to play in the oversight of delegated
legislation, and that role should commence at the starting point : that is, at the
point at which power is to be granted to a government department or other
body to make delegated legislation. Parliamentary scrutiny should be directed
at the formulation of enabling clauses. This should ensure that delegated
powers are not so wide as to enable the delegated body to introduce regulations
or other forms of subordinate legislation going beyond that which Parliament

originally contemplated in the passing of the principal legislation.

70.2 It may be suggested that parliamentary time does not permit
sufficient scrutiny of Bills as a whole, and that Members of Parliament are not
necessarily possessed of the requisite expertise to enquire into the form of
enabling clauses. The Committee believes that this argument has some merit,
and that it would be helpful to Members if a specialist committee were
established to provide Members with a report on Bills coming before the House,
with a particular concentration upon énabling clauses. At federal level, the
Government has acknowledged that the Scrutiny of Bills Committee "has
improved the legislative process without inconveniencing or slowing down the

legislative program." (Cumming-Thom, The Senate's Scrutiny of Bills

Committee, Paper presented to the Fourteenth Presiding Officers and Clerks
Conference, 19-24, June 1983, Nauru, 127 at p.131.) That Committee has
expert assistance from a lawyer based at the Australian National University.

Such resources are necessary to enable this work to be done effectively.
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71 RECOMMENDATION 3

The Committee recommends that Parliament should establish a Scrutiny of Bills
Sub-committee of the Legal and Coustitutional Committee, that Committee to
comment generally on Bills before the Parliament and, particularly, to
comment to Parliament on the nature and scope of enabling clauses contained
in Bills. The Scrutiny of Bills Sub-committee should have the responsibility of

alerting the Parliament to any clause of a Bill which might be considered to :
(i)  trespass unduly on personal rights and liberties;

(i) make rights, liberties and/or obligations unduly dependent

upon insufficiently defined administrative powers;

(iii) make such rights, liberties and/or obligations unduly dependent

upon non-reviewable administrative decisions;

(iv) inappropriately delegate legislative power;

(v) insufficiently subject the exercise of legislative power to

parliamentary scrutiny.

That Sub-Committee should not have the authority to comment on policy.
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Sunset Provisions

72 Background. Sunset provisions are designed to ensure that a specific
life span is allotted to a law or body at the outset. By this principle, if a body
established in 1985 is granted a lifetime of, say, five years, then in 1990 it
automatically becomes defunct unless positive steps are taken to prolong its
existence. In conjunction with a sunset provision it is usual to find outlined in
the Act creating the relevant body, programme or law, review procedures to be
followed if prolongation is to be authorised. If the review procedures are not
complied with or reveal that the purpose of the body (or law, or programme) is
spent, then no extension will be forthcoming : Parliament would be required to
authorise such extension by way of a new Act, and presumably would not do so
without justification.

72.1 The impetus for including "sunset" provisions in legislation
generally, or particularly in laws establishing regulatory agencies or
programmes in the United States came initially from the community lobby
group Common Cause. In their Report on State Sunset Activity they outlined

the origin and rationale of sunset laws :

Sunset is the brainchild of Colorado Common Cause which had
grown frustrated with more traditional attempts to reform
Colorado's regulatory structure. It is a tribute to the power of ideas
in our political process that three years after the idea was first
broached 29 states had enacted sunset laws. Common Cause defines
'sunset’ as an action-forcing mechanism designed to increase
executive branch accountability through imnproved executive and
legislative evaluation of programs and agencies. While 'sunset' has
many possible applications a typical sunset law establishes a
timetable for review of a group of programmes, laws or agencies.
These would terminate on certain established dates unless
affirmatively recreated by law. This threat of termination is the
mechanism designed to force evaluation.
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(Common Cause Report on State Sunset Activity, cited Phillips, "Sunset
p

Legislation" (1979) The Australian Quarterly, December, 85, at p. 88; see also

Congressional Record, January 1977.)

72.2 In describing the operation of sunset laws, and urging their
introduction, Common Cause acknowledge that legislatures already have the
power "to terminate existing programmes and agencies", but conclude that they

seldom exercise that power. Why? Common Cause replies :

The reasons are not mysterious - programme evaluation and
legislative oversight are difficult, time-consuming tasks. It is easy
to put them aside. Most legislators look ahead rather than behind.
They are extremely busy and can always justify doing something
other than oversight. Proposing legislation is more glamorous that
reviewing laws. In recent years many state legislatures have made
improvements in their evaluation work. But before the recent wave
of sunset legislation most legislatures still spent far too little time
on oversight and made little use of the programme evaluation
information that they did receive. Sunset is designed to force
legislatures to carry out their oversight responsibilities in order to
strengthen state government. In the absence of affirmative action
by the legislature the status quo is changed rather than continued.
A good sunset process will result in a partnership between the
executive and legislative branches that will result in improved
evaluation work by the executive branch as well. Common Cause
views sunset as a way to make government work but the name and
the termination mechanism are not enough ... Sunset legislation
must contain the institutional arrangements necessary to guarantee
meaningful and thoughtful programme evaluation. Evaluation is the
key to the goal of increased accountability.

(Common Cause Report on State Sunset Activity, cited Phillips, The Australian
Quarterly, at p. 88; See also Washington Post, 27 April 1976, "Sunset for

Bureaucracies".)
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73 United States' Sunset Act. Federally, similar views were expressed

during the hearings conducted by the Senate Committee on Government Affairs
during the first session of the 95th Congress, held to gauge the response of
various individuals, bodies and interest groups to the proposed Sunset Act of
1977. The Bill aimed to require authorisations of new budget authority for
government programmes at least every five years, so as to "provide for review
of government programmes every five years, and for other purposes" : cl. 2.
Introducing the Bill, Senator Muskie pointed out that in its "simplest sense,
sunset proposes nothing more than a process through which Congress can begin
to exercise greater control over the results of its legislative work - the
hundreds of individual programmes we have created over the years and which

affect the daily lives of all Americans in so many ways ..." (Congressional

Record, 10 January 1977, at p. 3.) In his view, the principle was a "relatively

simple idea" :

It assumes that there is no Federal programme so important or so
holy that it should escape regular and thorough review - to see if it
is working, to see if it is still needed, to see if its funding level is
justified by its contribution to society. (At p.3.)

73.1 Principal provisions of the Sunset Act 1977 included :

* a 5 year schedule for the mandatory reauthorisation of all
federal programmes;  where no such reauthorisation is

provided, no money can be spent to carry out the programme

¥  appropriate committees of the House and the Senate should
propose a similar schedule for the review and re-enactment of

tax expenditures

* authorisations for federal programmes should be grouped for
reauthorisation by budget function and subfunction, so that
Congress has to look at all programmes in a given area at one

time, rather than the usual practice of "bits and pieces"
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* no programme scheduled for reauthorisation could be
reauthorised unless the authorising committee with
jurisdiction over it completes a thorough review of the
programme and provides a substantial justification for the

programme's continuation

There was general agreement during the debates and hearings that "sunset"
would add to the efficacy of government and benefit the community as a whole.
(See Congressional Record, 95th Congress, First Session, 22, 23, 24, 28, 29 and
30 March 1977, U.S. Government Printing Office, Washington D.C.)

73.2 The Sunset Act 1977 lapsed in the 96th Congress. (See s.403-14

Program Evaluation Act 1977 and commentary Congressional Quarterly -

Almanac, 95th Congress, First Session, 1977, volume xxxiii, pp. 815-816; also
Congressional Quarterly - Almanac, 96th Congress, Second Session, 1980,

volume xxxvi, pp.530-531.) Legislation on "paperwork" - designed to eliminate
much form filling and "to do away with some needless government paper work"
had more success, Bill HR 6686-PL96-470 passing the House and Senate, with
Senate cuts agreed to on 2 October 1980. The measure eliminated or modified
95 of the 2,300 reports required to be made annually to Congresss by
government agencies. This legislation was viewed as complementary to

regulation reform.

74 Sunset in Australia. In Australia, various inquiries into the standing

and activities of statutory bodies have borne out the view that once a law is
passed, or an agency established, or a regulation introduced, it is highly likely
that it will continue to operate, rather than its existence being reviewed
or - even more unlikely - being abandoned and subject to repeal by

parliamentary and governmental action.

74.1 In recognition of this problem, in 1980 the Parliamentary
Committees (Public Bodies Review) Act 1980 provided the opportunity for
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sunsetting of all public bodies through a review mechanism : that is, by
Parliament or Governor in Council, if a particular body is referred to the Public
Bodies Review Committee for review and the Committee recommends its
abolition, abolition is automatic unless a debate in the Parliament resolves
otherwise. Without such debate taking place, the named body "sunsets" 12
months after the tabling of the Public Bodies Review Committee negative
report. In its third report to the Victorian Parliament, the Public Bodies
Review Committee discovered, amongst other matters, that at the time there
were in excess of 9,000 public bodies in the State, with "approximately 1,000
such bodies [being] ... significant"; they accounted for more than two-thirds of
all public sector expenditure in Victoria, employing approximately two-thirds of
the public sector work force; approximately 80 per cent did not report on their
activities to Parliament - and many did "not even report to the responsible
Minister"; where reports were required to be tabled in Parliament, most were
"in a form that has little relevance, even comprehensibility" to Members. In

addition :
Even a cursory examination of a small sample of Victoria's public
bodies population exposes a large number of anomalies, overlapping

responsibilities and unclear or unstated objectives.

(Audit and Reporting of Public Bodies, 1981, Government Printer, Melbourne, at

pp. vii-viii; and see comments Grant, The Australian Dilemma, 1984, Sydney, at
pp.154-155.)

74.2 Following these revelations, efforts were taken to ensure that public

bodies were accountable by way of the Annual Repo-ting Act 1983 (less than 20

per cent of Victoria's public bodies were audited by the Auditor-General at the
time of the Report). However, it is clear that had sunset provisions been
included in the legislation establishing the bodies (or in parent legislation or
administrative directives - less than five per cent of Victoria's public bodies
were established under an independent Act of Parliament at that time),
arguably the number of such bodies would not have burgeoned as they did
without such controls. At minimum, such pfovisions would have ensured a

regular review of the activities of agencies and their relevance. There can be
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little doubt that an agency, regulation or law established, made or passed in,
say, 1911 or 1940 or 1955 may well have little application or relevance in 1984
or 1994.

74.3 Thus, sunset-type provisions are not unknown in Australia. A more

specific example arises in Tasmania where the Law Reform Commission Act

1974 contains such a provision. The Tasmanian Parliament in the July/August

session passed the Law Reform Commission Act 1984 which was drafted to

replace the former Act, taking into account views expressed as a result of
review of the activities of the Commission. Under the new legislation the
Commission is constituted differently - without laymembers as Commissioners,
for example - with a revamped secretariat; it has a five year lifetime, with
review to take place in 1989. In some jurisdictions, emergency legislation has
sometimes been passed which includes sunset provisions - for example, the
legislation passed in New South Wales in 1979 to deal with issues arising in the
transportation of goods by truck owner-drivers (which precipitated a blockade
on Razorback Mountain) provided that the Act would have a limited lifetime

only. (See Road Obstructions (Special Provisions) Act 1979; Road Obstructions

(Special Provisions) Revival and Amendment Act 1983.)

75 Summing Up. The Committee believes that, in principle, sunset

provisions are a valuable means of ensuring that oversight is maintained of
bodies, laws and programmes established by Parliament, which may be apposite
at the time of their creation, but which run the risk of becoming obsolete - yet
continuing on without review. In the Committee's view, it is vital that
Parliament should maintain a process of review as far as it is able to do so.
This is particularly true in the case of delegated legislation. As a general
matter the Committee endorses the principle of sunset provisions covering

regulations.
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76 RECOMMENDATION 4

The Committee endorses in principle the introduction of provisions "sunsetting"
regulations after they have been in operation for a stated period. Departments
and other bodies having oversight of regulations should be required to undertake

periodic reviews of those regulations to justify their continuation.®

The exact nature and terms of sunset provisions to be incorporated are

outlined at pp. 253-279 in Part Il of this Report, and Recommendations 21-
30.
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Impact Statements

77 Environmental Impact Assessment. The proposal that regulations
should be subjected to an "impact analysis" or "impact statement" has its
precursor in the environmental impact statement. For example, under the

Environment Effects Act 1978 it is provided that the environmental effects of

proposed new developments "which could be of environmental significance" are
carefully described and considered before any decisions = about the
commencement of such developments are made. An Environmental Effects
Statement is required to be prepared by the proponent of the development. The

Act covers :

* public works which could have a significant effect on the
environment
* municipal works

- local government bodies may at their own
discretion seek advice and assistance of the
Minister for Conservation for the purpose of
making decisions about new developments and

evaluating any environmental effects statement

- the Minister for Local Government or other
relevant Minister may request such bodies to seek
the advice of the Minister for Conservation in
relation to a proposed development and any

environmental effects statement

* any other decision making process where those making the
decision refer matters related to the decision to the Minister
for Conservation for advice under the Environment Effects
Act; amongst matters which might be covered in this way are
planning decisions (including private development) and mining

approvals
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77.1 Mr. Malcolm Knight, formerly Chief Assessment Officer, Ministry
for Conservation and presently Director of Research, Victorian Parliamentary
Natural Resources and Environment Committee, discussed the procedures
adopted in relation to environmental impact statements when he gave evidence

before the Legal and Constitutional Committee. He said :

The present Environment Effects Act 1978 allows the Minister for
Conservation to intervene in any public works decision ... The

Minister for Conservation could not intervene directly in a decision
about a private development unless it had been referred to the
Minister by the decision maker. (Oral evidence, 9 March 1984, at
p.53.)

The "decision maker" is the body or department responsible for making a
decision as to whether a proposed project should or should not proceed. On
most occasions involving major projects, the Minister for Planning would have
to make a decision on proposed developments, and therefore could refer them
to the Minister for Conservation for the purpose of invoking the provisions of
the Environment Effects Act. (The Minister for Planning and Environment is
now the responsible Minister for both the Town and Country Planning Act and

the Environment Effects Act.)

77.2 Addressing the question of what mechanism provides for the
relevant minister to "become alert" or to be notified of a particular

developmental proposal, Knight said :

There is a section in the Ministry [of Conservation] which has the
job, basically, of keeping in contact with all ... public works
departments and the [local] councils. If [a] controversial
development is proposed ... it is surprising the communication
network that exists. There is always someone who [will] object, and
there is always someone who says that [a particular proposal] has to
have an environmental effects statement ...
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[V]ery often the procedure for an environment effects statement is
much more elaborate than this. Often there is an advertisement in
the newspapers saying there is an intention to produce an
environment effects statement and asking for submissions on what it
ought to cover. That was done with the Mount Stirling Alpine
Resort Centre exercise. For major contentious works often there
are periods of public consultation before one gets to the preparation

of an environment effects statement. (At p. 54.)

77.3 Prior to the introduction of the environmental impact statement
procedure, approaches by local councils and other bodies to proposed major
developments was inconsistent. Some bodies recognised the need for assessing

the benefits and disadvantages of development projects; others failed to do so:

For example if it was the Melbourne City Council or some similar
body, they would normally ask for some documentation which was
very similar to the environmental effects statement, and ... would
require it to be publicly displayed. However, if ... a council was not
used to having [a major developmental] proposal before it, it might
well have become overawed and think it was a good development,
whatever the case. Such bodies would omit to ask for the right sort
of information. That did not apply only at council level; it applied
right throughout the system. [Bodies] did not think they had the
right to ask for [environmental impact] information.

Often projects would have gone through without people looking at
factors to be examined ... It is worth stressing that the first aspect
the environmental effects procedure seeks to establish is whether
there is a need for what is proposed. It is surprising to note in the
past how frequently that question was omitted. Second, the
procedure requires one to look at alternative ways of meeting that
need. Thirdly, one is required to do what is effectively a cost-
benefit analysis for the alternatives, to show that one's alternative

is the best way of meeting the situation. That fairly rigorous
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approach s relatively new throughout the world. It started in 1969
in the United States of America and has gradually become
commonplace throughout the world. (At p.55.)

77.4 Costs are incurred for wundertaking environmental impact
assessments. In Knight's view, they are justifiable and proportionately may be
infinitesmal. As he said, being required to produce an environmental impact
statement "does impose some additional costs. For example, with the Driffield
power station, the statement would have cost overall about $1 million to
produce." The total cost of the Driffield power station project "was $400
million and the $1 million was only a small proportion. When one thinks of the
consequences, it (the overall procedure) probably saved the State from making
the wrong decision." (At p.55.)

77.5 Knight added that with the introduction of environment impact
assessment procedures companies should spend no more than on a public
relations exercise to acquaint the community with proposed developments
(which expenditure is undertaken by companies in the normal course - that is
without environment assessment procedure requirements). However even if
they did spend more in collecting the information necessary to the
environmental impact assessment, such information will ultimately be

beneficial to the company as well as the community.

78 Social Impact Analysis. A later development is the "social impact

statement" or "social impact analysis". The Department of Community Welfare
undertook social impact reviews in relation to the Loy Yang Power Station
development and the La Trobe Valley development. (See Office of Research

and Social Policy, Social Impact Assessment - Latrobe Valley, July 1982,

Department of Community Welfare Services, Victoria; Regional Consultative

Council (Central Gippsland), Living with Loy Yang - The Traralgon Community

Survey, February 1983; Department of Community Welfare Services, Victoria;

Regional Consultative Council (Central Gippsland), Views of
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the Valley - The "Social Impact Assessment - Latrobe Valley" Consultation,

May 1983, Department of Community Welfare Services, Victoria.) (It should be
noted, however, that this procedure in both cases differed from the
environmental effects statement procedure, in that under the Environment
Effects Act the inquiry into effects is to take place prior to any development
being undertaken; the social impact statements done by the Department of
Community Welfare for Loy Yang and the La Trobe Valley were compiled after

decisions about the developments going ahead were made.)

78.1 Social impact assessment procedures in Victoria, like environmental
impact assessment procedures, have their forerunners in the United States. Mr.
Bernie Marshall, officer employed by the Department of Community Welfare in
the Policy Advice and Development Branch and previously an officer with that
Department's Social Planning Unit, outlined to the Committee in evidence the

background to the introduction of the process :

In the United States when, in 1969, the National Environmental

Policy Act was implemented, a great debate took place, centering
around various aspects including what "protectional policy" meant.
There was a recognition that within that system there was a need
for a consistent methodology by which social impact assessments
might be carried out. Following the introduction of the Act, it was
found that practitioners did not really know how to go about doing
such assessments and there was no consistent way in which social
impact proposals were being addressed, if at all. In Victoria, the
social impact assessment methodology has no specific legislation as
it does in the United States of America.” It evolved basically from
the Norgard Report in 1976 into child care. That Report advocated
that the government should be aware of the family and

¥ Although as in the United States, under environmental impact legislation

social impacts should be incorporated within environmental effects

statements where appropriate to the project proposed or under review.

162



community impacts of their policy proposals. That was one of the
earliest signs that it was recognised that government decisions have
an impact on families and communities. (Oral Evidence, 9 March
1984, at p. 63.)

Subsequent to the Norgard Report, the 1978 White Paper on Community

Welfare Services reinforced the view that family and community impact

assessments should be made in relation to government proposals which might

conceivably have a real effect upon them.

78.2 Although the new Community Welfare Services Act 1978, passed in

conjunction with the White Paper proposals, fails t6' make specific provision for
such assessments to be required, the spirit of the Act was taken to include the

making of social impact statements. Marshall commented to the Committee :

The Community Welfare Services Act gave the department a role in
co-ordinating social planning and integrating it with economic and
physical planning across government departments. It also
facilitated community involvement in government planning.

Prior to the enactment of the legislation, the department
approached cabinet with a proposal that one means by which that
function could be performed was by a social impact statement or
family or community impact statement being carried out in relation
to various government proposals. Cabinet at that time agreed with
an arrangement that a department could be approached by any
minister to undertake a specific impact assessment on his behalf...

[Ih September 1980 we initially gained approval for the

establishment of a social planning unit in the department ..." (At
pp. 63-64.)

(At the time Marshall gave evidence to the Committee there was no Social
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Planning Unit within the department "because of the restructuring of the

department [due to] an effectiveness review ... carried out ... by the Public

Service Board ..." and the fate of the unit was unclear.

78.3

saying :

Marshall referred to the La Trobe Valley and Portland projects,

Following the establishment of the social planning unit, we have
been engaged in a number of social impact assessments ranging from
very popular topics such as the social effects of the Olympic Games
... to the effect of Sunday VFL football ... [l the La Trobe Valley
and Portland areas ... we have been involved in providing a social
effects input into the strategy plan development. Work has been
carried out by physical planning agencies.

The then Ministry for Economic Development [referred] the Latrobe
Valley exercise to the unit and the Department of Planning
[referred] the Portland study. Basically the studies were different
from the environmental effects process in that we were looking, in
the Portland Alcoa exercise, at a situation where the decision for
development had already been made. We were looking at how the
development in that region might take place in the fifteen or twenty
years following. In the Latrobe Valley exercise, the Ministry for
Economic Development was interested in developing a strategy plan
on behalf of the ministerial council for a similar development,
putting the State Electricity Commission project within the context
of a long term development plan. Both ... exercises were not
specifically tied to single projects, although Alcoa at Portland was
perhaps a little more specific. The Latrobe Vallery exercise was
designed around a range of projects that were likely to impact on
that community' within the next twenty years.

The approach to social impact assessments we adopted in each of
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the cases was different ... [I}t is important to recognise the way in
which one carries out an assessment will vary according to the case
... What is appropriate in the Latrobe Valley may not be appropriate
in Portland because of the nature and types of impacts that are

likely to occur ... (At pp. 64-65.)

78.4 In assessing social impacts, the aim is "... to identify the social
consequences of any proposed development plans ... with a view to influencing
the political process, leading up to decisions on projects that were to be
implemented”. According to Marshall, the major strategy of social impact
assessors is to counterbalance the traditional emphasis on economic
considerations and the commonly held view that social impacts are somewhat
intangible and incapable of measurement along traditional economic cost

benefit lines :

The basic agenda has been to address and perhaps redress the social
equity issues, how the impact of projects has been distributed across
various sub-groups within the community. The traditional model has
been that the poor in our society bear the major burden of the
impact of projects and quite often have the least ability to
contribute to the decisions which will have an effect on them.

He concluded :

... Social impact assessments ... are little more than common sense,
because they concern matters that should be done by a responsible
department. It seems nonsensical for any responsible department to
make decisions on the basis of insufficient information.

Impact assessments aid decision making; they do not replace it.
They should contribute to the decision rather than make the decision
for the person or party wanting it made. The options for what the
strategy should be need to be clearly addressed. (At p. 65.)
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79 Regulatory Impact Statements. Although the proposal that

regulations should be subjected to an impact statement prior to their
introduction is new In the Australian context, it has a relatively long history in

the United States. The Report of the Committee on the Judiciary - United

States Senate on the Regulatory Reform Act, published in 1981, traced the

history of regulatory impact procedures. Yandle testified at the Senate
hearings that the regulatory analysis provided in the Regulatory Reform Bill
should not be described as "a dramatically new development in that it is part of
an evolutionary process which we have observed as regulatory analysis and cost-
benefit analysis have entered into the regulatory process now for a number of

"

years." The Committee continued :

... in the late nineteenth and early twentieth centuries, cost-benefit
analysis was introduced into government policy making at the local
level as a device to evaluate proposals for municipal sewage systems
... Cost-benefit analysis was mandated at the federal level for the
first time in the Food Control Act of 1935, which required that
acceptable water resources projects demonstrate that 'the benefits

to whomsoever they may accrue are in excess of the estimated
costs' ... The Congressional Research Service has identified over
200 instances since that time where Congress has incorporated
requirements for some form of cost-benefit analysis, economic

analysis, or cost-effectiveness studies in regulatory decision making.

(At pp. 69-71; see also Green, "Cost-Risk-Benefit Assessment and The Law :
Introduction and Perspective" (1977) 45 George Washington Law Review 901;

Baram, "Regulation of Health, Safety and Environmental Quality and the Use of
Cost-Benefit Analysis" Final Report to_the Administrative Conference of the
United States (1979) 1, 11-12 (1 March); Jeweller and Carr, Survey of United

States Code Provisions Concerning Requirements for Cost-Benefit, Economic

Impact, or Cost-Effectiveness Analysis, 1981, Washington DC.)

79.1 The Committee pointed out that the procedure had been introduced

on a generalised basis by way of executive order, citing the initiative of
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Executive Order 11821, promulgated by the Ford Administration and focussing
on the economic effects of regulation "by requiring agencies to consider the
inflationary impact of major rules", defined by the numerical threshold of a
$100 million impact on the economy each year. The Carter Administration

superseded the Ford initiative by Executive Order 12044 which similarly

required consideration of economic and other effects of major regulations.

President Reagan's Executive Order 12291 required agencies to undertake a

regulatory impact analysis of major rules; to support introduction of such rules,
the regulatory impact analysis must ultimately support the proposition that

expected benefits of the proposed rule exceed its costs.

79.2 Section 3 of the Reagan Executive Order states, iii relation to

regulatory impact procedures :

Regulatory Impact Analysis and Review

(a) In order to implement ... this Order, each agency shall, in
connection with every major rule, prepare, and to the extent
permitted by law consider, A Regulatory Impact Analysis.
Such Analyses may be combined with any Regulatory
Flexibility Analyses performed under [the relevant lawl

(b) Each agency shall initially determine whether a rule it intends
to propose or to issue is a major rule, provided that that
Director [of the Office of Management and Budget), subject to
the direction of the [Presidential] Task Force [on Regulatory
Relief], shall have authority, in accordance with ... this
Order, to prescribe criteria for making such determinations, to
order a rule to be treated as a major rule, and to require any
set of related rules to be considered together as a major rule.

(¢) Except as provided in ... this Order, agencies shall prepare
Regulatory Impact Analyses of major rules and transmit them,
along with all notices and proposed rulemaking and all final
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(d)

rules to the Director as follows :

(1)

(2)

(3)

If no notice of proposed rulemaking is to be published for
a proposed major rule that is not an emergency rule, the
agency shall prepare only a final Regulatory Impact
Analysis, which shall be transmitted, along with the
proposed rule, to the Director at least 60 days prior to
the publication of the major rule as a final rule;

With respect to all other major rules, the agency shall
prepare a preliminary Regulatory Impact Analysis, which
shall be transmitted, along with a notice of proposed rule
making to the Director at least 60 days prior to the
publication of a notice of proposed rulemaking, and a
final Regulatory Impact Analysis, which shall be
transmitted along with the final rule at least 30 days
before the publication of the major rule as a final rule;

For all rules other than major rules, agencies shall
submit to the Director, at least 10 days prior to
publication, every notice of proposed rulemaking and
final rule.

To permit each proposed major rule to be analyzed in light of

the requirements stated in ... this Order, each preliminary and

final Regulatory Impact Analysis shall contain the following

information :

(1)

(2)

A description of the potential benefits of the rule,
including any beneficial effects that cannot b2
quantified in monetary terms, and the identification of

these.
a description of the potential costs of the rule, including

any adverse effects that cannot be quantified in
monetary terms, and the identification of those likely to
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(e)

(3)

4

6))

(1)

(2)

bear the costs;

A determination of the potential net benefits of the rule,
including an evaluation of effects that cannot be
quantified in monetary terms;

A description of alternative approaches that could
substantially achieve the same regulatory goal at lower
cost, together with an analysis of this potential benefit
and costs and a brief explanation of the legal reasons
why such alternatives, if proposed, could not be adopted;
and

Unless covered by the description required under
paragraph (4) of this sub-section, an explanation of any
legal reasons why the rule cannot be based on the
requirements set forth in Section 2 of this Order. [See
p.106-107 of this Report for an outline of the

requirements of section 2.]

The Director, subject to the direction of the Task Force,
which shall resolve any issues raised under this Order to
ensure that they are presented to the President, is
authorized to review any preliminary or final Regulatory
Impact Analysis, notice of proposed rulemaking, oi final
rule based on the requirements of this Order.

The Director shall be deemed to have concluded review
unless the Director advises an agency to the contrary
under subsection (f) of this Section :

A.  Within 60 days of a submission under subsection
(cX1) or a submission of a preliminary Regulatory
Impact Analysis or notice of proposed rulemaking
under sub~-section (c)(2);
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(f)

(g)

(1)

(2)

(3)

B. Within 30 days of the submission of a final
Regulatory Impact Analysis and a final rule under
subsection (¢)(2); and

C.  Within 10 days of the submission of a notice of
proposed rulemaking or final rule under sub-section

(c)(3).

Upon the request of the Director, an agency shall consult
with the Director concerning the review of a preliminary
Regulatory Impact Analysis or notice of proposed
rulemaking under this Order, refrain from publishing its
preliminary Regulatory Impact Analysis or notice of
proposed rulemaking until such review is concluded.

Upon receiving notice that the Director intends to
submit views with respect to any final Regulatory
Impact Analysis or final rule, the agency shall, subject to
... this Order refrain from publishing its final Regulatory
Impact Analysis or final rule until the agency has
responded to the Director's views, and incorporated
those views and the agency's response in the rulemaking
file.

Nothing in this subsection shall be construed as

displacing the agencies' responsibilities delegated by law.

For every rule for which an agency publishes a notice of

proposed rulemaking, the agency shall include in its notice :

(1)

A brief statement setting forth the agency's initial
determination whether the proposed rule is a major rule,
together with the reasons underlying that determination;
and
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(2) For each proposed major rule, a brief summary of the

agency's preliminary Regulatory Impact Analysis.

(h)  Agencies shall make their preliminary and final Regulatory
Impact Analysis available to the public.

(i)  Agencies shall initiate reviews of currently effective rules in
accordance with the purposes of this Order, and perform
Regulatory Impact Analysis of currently effective major rules.
The Director, subject to the direction of the Task Force, may
designate currently effective rules for review in accordance
with this Order, and establish schedules for reviews and
Analyses under this Order.

79.3 The Order defines "major rule" as did the earlier orders, namely as :
Any regulation that is likely to result in

(1) An annual effect on the economy of $100 million or

more;

(2) A major increase in costs or prices for consumers,
individual industries, Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on competition, employment,
investment, productivity, innovation, or on the ability of
United States-based enterprise in domestic or export

markets.

79.4 The rationale underlying the introduction of regulatory impact
procedures is that decision-making will be enhanced if all possible information

is available to the decision-maker. In their introduction to Benefit - Cost

Analyses of Social Regulation Miller and Yandle state that "every policy action
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reveals that, in the mind of decision maker(s), benefits do exceed costs and that
the distribution of benefits and costs is socially desirable". (1979, at p.4)
However, there is no real assurance that it is true that benefits exceed costs in
any policy decision : all information is not necessarily available, for
information seeking and obtaining procedures are not necessarily fail-safe. The
Sub-committee on Regulatory Reform of the Committee on the Judiciary of the
97th Congress stated that the "difficulty of governmental risk evaluation lies in
the fact that it must construct a collective value judgment for purposes of
national policy in areas where the facts are imprecise and the values inherently
subjective, individualistic, and often conflicting." The same is true for State
Governments and local government, and individual government agencies. This
means that uncertainty "tends to dominate regulatory decisions", particularly
having regard to "the causal relationships and the presumed benefits that
underlie regulatory decisions". The Regulatory Reform Committee cited an

example in relation to certain regulations designed to protect citizens' health :

In the area of chemical carcinogens, ... there is tremendous
uncertainty regarding dose-response relationships. Even where the
causal relationship is established, we do not know what the threshold
of danger is, or if indeed there is a threshold. We do not know very
much about what substitutes will be used for chemicals that we are
either banning or regulating. There is some evidence that in many

cases the substitute chemical has been more damaging.

(Schuck, "A Tool for Assessing Social Legislation" in Reforming Regulation,
Clark, Kosters and Miller, editors, 1980, New York, 117; Report on the
Regulatory Reform Act, 1981, at p. 72.)

79.5 Decision makers are faced with competing interests, and tradeoffs
are invariably necessary. More information and the existence of procedures
whereby various interest groups and community representatives are enabled to
put their views, based on expertise in a particular area, will mean that
competing economic, social and moral claims are more adequately revealed.

Without such a procedure, those whose claims are more obvious or who are able
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to gain access to the decision making process will more often "win"; this
means, in the context of regulation-making, that regulations will not
necessarily be made which benefit the community to the optimum degree
possible, but will very likely benefit sectional interests to the detriment of the
whole. The making of tradeoffs in determining the desirability and form of
regulations should, in the view of the Regulatory Reform Committee, "be

addressed directly and rationally" :

Careful regulatory impact analysis can be a valuable aid to this
process : Impacts must be identified and quantified and causal links
established. As such, impact analysis can be important not only for
the resulting information, but also for the overview of impacts and

interrelationships which it can provide.

79.6 The Regulatory Reform Committee acknowledged that the lack of
any clear, public structure for resolving tradeoffs of regulatory decisions "does
not mean ... that agencies do not at least implicitly address these matters".
Intelligent decision-making has to be based on "some sort of implicit cost-
benefit analysis. Often you cannot quantify the benefits or the costs, but you
must think about what you are getting into in cost and benefit terms".

However, the Regulatory Reform Committee continued :

Implicitly making such important public decisions [in this way] is
unacceptable from many perspectives. Most critically, implicitly
resolving the trddeoffs inherent in regulatory decisions tends to
undermine the accuracy and value of those decisions. Simply put,
since these choices must be made, 'it is preferable to make [them]
explicitly, based on the best available assessment of social gains and
losses, than implicitly based upon judgments which are only
imperfectly understood.! Explicit, public resolution of regulatory
tradeoffs tends to buttress the credibility of the value judgments
involved. 'The role of the scientist in providing the technical basis
for such value judgments must be properly delineated, as must the
roles of the government administrator making regulatory decisions
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on behalf of society and the attorney implementing the resulting
regulat'ions.' The credibility of regulatory judgments will be
enhanced not only by defining the roles of various individuals in
mdking 'such decisions, but by exposing their assumptions and
prejudi;:es to public view. (Atp.73.)

In sum, the Regulatory Reform Committee accepted the view of
representatives of the Reagan Administration appearing before it to give
evidence on the proposed law, that the point of good regulatory analysis is "to
present in a systematic way the information that is available for comparison
and to highlight areas where judgment and/or more data are needed." (Hearing
on S. 1080, response of the administration representatives to written questions;

Report on the Regulatory Reform Act, 1981, at p. 75.)

79.7 Not all views of regulatory impéét"“sff'zft‘érﬁent procedures are,
however, positive. In particular, the requirement that regulation-making should
be overseen by the Office of Management and Budget has been subject to
criticism. Tolchin and Tolchin state that the grant of power to the Office of

Management and Budget under Executive Order 12291 to oversee all major

regulations issued by regulatory agencies has "directly discouraged the agencies

from developing new regulations". They continue :

... if @ new regulation was to be advanced, the agencies were
required to present extensive cost-benefit analyses to justify it.

Despite its power, [the Office of Management and Budget] 'pretends
it isn't there' ... But by demanding ever more information and raising
one objection afterr another, the budget office exercises de facto
control over the agencies' agenda and output. The mere fact that
[the Office of Management and Budget] questions a proposed
regulation can cause an agency to drop the proposal.

("The Rush to Deregulate" (1983) New York Times Magazine (21 August) 38, at
p. 69.)
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79.8 In support of their proposition, Tolchin and Tolchin note examples of
this limiting effect occurring throughout 1981. Documents obtained under
subpoena by a subcommittee of the House Energy and Commerce Committee
showed that from June to September of 1981 "at least seven proposed
regulations were returned to the agencies. Six were never resubmitted".
Regulations which were thus stifled by the process included those prohibiting
hang gliders from using airspace in the vicinity of airports, and regulations

covering the blood alcohol level of pilots.

79.9 The "chilling effect" of the Office of Management and Budget's
involvement in regulatory impact procedures has also been commented upon.
Counsel to the subcommittee of the House Energy and Commerce Committee
has been noted as expressing concern about the chilling effect caused by budget
office procedures. What is difficult to discover is the number of regulations
that have never been submitted to the Office, because agencies are deterred
from putting them through Office of Management and Budget oversight
processes. According to counsel, this means that regulations which may have
an important role to play in ensuring that necessary standards are adopted by
particular industries and conformed to, never come into effect because
agencies are afraid to put them through the rigors of an Office of Management
and Budget review, or worse, are convinced that the Office of Management and
Budget will take a position against the regulations, and therefore will adopt a
view of the cost/benefit analysis which is negative to introduction of the
regulations. In such circumstances, agencies are confronted with the question
whether it is worthwhile or economically justified to propose regulations and
undertake hearings, cost-benefit analysis, and draw up regulatory impact
statements : these efforts will be negated by a pre-decision made by the Office
of Management and Budget that the regulations should not be introduced.

79.10 Whether or not the view of agencies that the Office of Management
and Budget has made up its mind prior to viewing the regulations and
accompanying information is correct, is not the issue : what is in issue is the
"chilling effect" that oversight by the Office has on the regulation making
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activities of agencies. (See Tolchin and Tolchin, "The Rush to Deregulate"

(1983) New York Times Magazine (21 August) 38, at p. 69, citing Patrick M.

McLain, Counsel to the Subcommittee of the House Energy and Commerce

Committee.)

79.11 Tolchin and Tolchin cite experience of the Environmental Protection

Agency regulations developed to implement the Clean Water Act. The

regulations were designed to prevent private industry from dumping toxic
chemicals into municipal sewage treatment plants which were not designed to
handle those wastes. The regulations were formulated to prevent dumping : in
their absence, the chemicals could proceed untreated through the sewage plants
to contaminate rivers and lakes. This in turn would impair drinking water
quality; there was a risk of the chemicals "entering the food chain".
(Contaminants about which concern was greatest were lead, which damages the
nervous system and may cause major damage to children; and mercury, which is
linked to brain damage and loss of vision.) The regulations required 60,000

industrial plants to treat chemicals before emitting them into the environment.

79.12 Tolchin and Tolchin continue :

... in the spring of 1981 the [Environmental Protection Agency]
suspended key portions of the regulations just three days after they
had taken effect ... A law suit initiated by the Natural Resources
Defence Council, an environmental public-interest group, revealed
that the suspension had in effect been ordered by the Budget Office,
pending an economic analysis that the [Environmental Protection
Agency] staff said would take 15 months. The agency had already
issued one economic-impact statement during the four years of
preparation before the regulations were allowed to go into effect.

In the course of the lawsuit, the evidence showed that the three

Government units involved in the decision to suspend the rules -
[Office of Management and Budget), the Vice President's Office and
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[the Environmental Protection Agency] - had been contacted by
representatives of affected industries and companies, including the
Chemical Manufacturing Association and the Ford Motor Company.
There was no record, however, of any conversations with
environmental groups ... (At p. 69.)

79.13 Tolchin and Tolchin come down on the side of enabling consultation
to take place between regulatory agencies and groups interested in the outcome
of proposed regulations, and thus favour regulatory impact procedures.
However they object to the power of the Office of Management and Budget in
reviewing the procedures of regulation-making bodies. The Tolchins deplore
interference with the initial consultation process undertaken by a particular
agency. In particular they protest about the "superior" consultation process of
the Office of Management and Budget. Their position has, in fact, been
supported by the United States Court of Appeals for the Third Circuit, which
ordered a reinstatement of the regulations proposed in relation to the Clean
Water Act on the basis that the Office of Management and Budget consultations
had not been subject to "notice and the opportunity for comment" by the public,

as required under the Administrative Procedure Act 1946.

80 Cost-Benefit Analysis. The making of regulatory impact statements

in the Unites States has been, as pointed out, very much attuned to cost-benefit
analysis techniques. In reviewing the value of cost-benefit in relation to
regulatory impact, the Committee had the assistance of a number of learned
articles and submissions from academics and others working in the field, and
discussions with witnesses appearing before it. (See for example Cranston, oral
evidence, 30 March 1984, at pp.101,108; Philips, oral evidence, 30 March 1984,
at p.92.)

80.1 The Committee recognises that as a measure against which to judge
the value of regulations it cannot be seen in isolation from policy considerations

: that is, the result of a cost-benefit analysis may point toward the
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inappropriateness of a particular regulation, in that it may seem "too costly" in
financial terms, but its value may lie in the policy contained in the regulation,
which is not quantifiable in monetary terms. It is incorrect to suggest that all
policy decisions can be made in accordance with a simple quantification of cost
and benefit. Government involves political decisions which cannot be ignored,
and which might if cost-benefit analysis is seen as the ultimate answer to which
policies should or should not be followed, be seen as irrelevant. The other side
of the coin is that cost-benefit analysis may serve to hide policy or political
decision-making : that is, such decisions may continue to be made, but be
concealed in a welter of "scientific" figuring which purports to rely upon
objectivity, despite the truly subjective nature of underlying assumptions which

in turn affect the cost-benefit analysis.

30.2 Mr. D. Brereton, Lecturer in Legal Studies at La Trobe University

raised these issues in a written submission to the Committee. He said:

Clearly, a strong case can be made that there should be some
expanded institutionalised mechanisms for reviewing proposed and
existing regulations. It is also highly desirable that those who write
regulations be required to give serious thought to why they might be
needed, what their likely impact might be, and so on. ... [Cost-
benefit analysis is a method that can be used but not uncritically.]
Whatever the utility of [the cost-benefit approach] in particular
instances, it is a moral cop-out and and a dangerous intellectual
error to believe that 'scientific economics' can either assume
responsibility for making difficult policy decisions or that it can in
effect take such decisions in a neutral fashion.

(Written submission, 5 June 1984, at p. 1.)

30.3 He noted a number of specific problems in relation to cost-benefit

analysis. These include :
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80.4

* a thorough analysis of the desirability of a particular scheme
or approach to a problem would require a large-scale effort to
collect and analyse all information that might bear upon the

question

* making sense of all data, particularly given the dubious
reliability of some of it, would be a task of daunting

complexity

* in practice, "cutting corners" would be seen as a "solution" to

the problem of complexity

* to eliminate complexity, often only one or two alternatives
would be systematically considered, with attention being
directed to information which is accessible, easy to interpret

but not necessarily reliable

* because it is necessary to quantify particulars in monetary

terms, this itself leads to distortion

* significant value judgements are necessary, particularly where
what is measured is a cost-benefit that cannot easily be stated

in monetary terms

Brereton adds :

For example, how do we determine how much a life is worth? (This
question arises frequently in dealing with issues such as road safety,
industrial health and regulation of pharmaceutical drugs.) There is
no obvious 'right' methodology for resolving this issue and the
analyst, in assigning an amount, is forced either to rely on his or her
own values or to borrow a technique or estimate embodying

somebody else's values.
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Even where the effect is ostensibly quantifiable, the analyst will
often still be confronted with a number of problematical choices ...
like it or not, the analyst must make a choice which, intentionally or
otherwise, will entail the incorporation of significant value
judgements into the analysis ...

The use of cost-benefit analysis to deal with questions where public
health and safety may be at stake raises serious methodological and
moral questions. Do we really want those charged with reviewing
regulations governing public amusement structures to tally up the
supposed dollar value of lives saved and injuries prevented by these
regulations and then subtract from this the cost to operators and
consumers of amusement rides? Certainly we might want them to
offer evidence and argument that what is being proposed will in fact
contribute to the protection of the public and that there are not less
onerous means of achieving the same objective, but this is not cost-
benefit analysis in the proper sense of the term. (At p.10.)

Brereton concludes that "somewhere along the line” it cannot be denied that a
decision may have to be taken against a further increase in standards, in that it
would not be worth "the very marginal increase in the overall level of safety it
will bring”. However, "this is a matter of moral and political judgement, not

something for the analyst to resolve by pseudo-scientific means". (At p.10.)

80.5 Brereton's misgivings are not insignificant. In the United States, for
example, it has been alleged that the car manufacturer responsible for
producing the Pinto car carried out a cost-benefit analysis taking into account
the amount which would have to be paid out in damages to a calculated number
of victims if a particular defect was allowed to continue, and balancing this
against the cost of recalling the cars and rectifying the defect. (The cost for
rectifying each car was reported as being in the vicinity of $11.00 per vehicle.)
(See Fisse and Braithwaite, The Impact of Publicity on Corporate Crime, 1984,
New York.)
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80.6 On the other hand, it has been argued that far from being incapable
of assessing or unaware of the existence of "intangibles" and their value,
economists are particularly capable - and cost-benefit analysis is the tool they
have developed to put this capability into practice. Parish expresses this view

in forthright terms :

Economists are oftén accused of being preoccupied with measurable
money costs and benefits to the neglect of intangibles - of 'knowing
the price of everything and the walue of nothing'. In my view this
charge is almost totally misdirected : it is only economists who have
developed a conceptual framework that, at least in principle, takes
account of all the consequences, pecuniary and intangible, of policy
actions. The charge is typically made by those members of the
intelligentsia who wish to confine economics to the ghetto of
monetary aggregates - the better to be able to complain of its
inadequacy. The accusation would be directed far more
appropriately against politicians who frequently deploy 'economic’
arguments of extreme crassness ... |

("Foreword" to Hogbin, Free to Shop, 1983, Centre of Independent Studies

Policy Monographs 4, Sydney, at p. vii.)

80.7 Appearing before the Committee, a member of the Centre of Policy
Studies, Monash University, was more positive than Brereton about the efficacy
of cost-benefit analysis -in relation to regulations, and the capability of
economists in conducting assessments. In giving evidence he determined that
the question to be addressed is that of devising techniques "to bring forth the
best sort of regulation and get rid of the worst sort of regulation'’. He saw this
as the purpose of the Bill. In the context of devising a method, Pincus
considered it necessary to define what is meant by "good regulation" or "bad

regulation”. He said :

... regulation benefits often quite a diverse group of people. It is
not easy to say immediately who is benefitting from some
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regulation; some people benefit and some people lose within groups.
For example, with safety regulations, some workers may benefit
from regulations which make their work place a lot more safe; some

workers may lose from that.

If we are to make a judgement that a particular regulation is good
or bad, we need to sum up these benefits and costs. The easiest way
of doing this is by treating people reasonably equally in the summing
up procedure. That is, questioning whether it hurts this person or
helps that person without knowing the details of those individuals
the best thing to do in the first instance is to say that we will treat
them as equal and add up all the benefits and costs. That is a rough
procedure. In some regulation or legislation it can be extremely
valuable and useful, even if the summing up procedure ... shows that
the burdens on some groups are larger than the benefits on other
groups ...

(Pincus, Oral evidence, 2 April 1984, at p. 124.)

80.8 Pincus agreed there was no shorthand method of conducting cost-
benefit analysis with "important regulations". Some regulation might lend itself

to a shorthand approach, however :

... in regulations relating to price, one can often cut through and

look at some market information for answers. (At p. 124.)

Pincus added, however, that this was not a method he readily adopted. He
preferred "to start from the notion : can we identify the group of individuals,
the types of people who are suffering or benefitting the most and work up this
way to arrive at a total, rather than work from the top and go down". In studies
of regulations he has conducted, the tendency has been "to look at regulations
and their impact on the groups and individuals, and not ignore the distribution
of benefits and costs". Once having discovered "in a rough way" what the

relative costs and benefits are, they must then be added up in sum total.
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"Sometimes", Pincus commented, "the adding up procedure is one which people

may seriously object to".

80.9 In "Economics of Regulation", published in 1983, Pincus and Withers
acknowledge that it is commonly "easier to estimate costs of regulation than

benefits". They continue :

This biases public discussion which, moreover, often revolves about
transaction and administrative costs, data on which are readily
available, especially in the public sector. An important
characteristic of regulation is that it can induce shifts in resource
allocation out of all proportion to the administrative costs involved.
The costs and benefits of these induced changes are what
economists focus on, because these can swamp the administrative
costs that annoy business [people ]

Included in administrative or transaction costs are direct costs of
operating the relevant public agencies and the direct costs imposed
upon private businesses in negotiating, reporting on and complying
with regulations.

(In Surveys of Australian Economics, Gruen, editor, volume 3, 1983, 8, at p. 56.)

80.10 Pincus and Withers point out that figures produced by the
Confederation of Australian Industries in accordance with cost-benefit analysis
of particular regulations "are total costs of meeting regulatory requirements,
not incremental costs. Yet many firms would meet some requirements
irrespective of regulation". In a Confederation of Australian Industries sub-
sample looking at incremental costs, these were "less than 50 per cent of total

costs". In the upshot, say Pincus and Withers :

Finally, the CAI figures include 'secondary costs' of compliance
(that is, delays, loss of productivity, shortages, lost opportunities,
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disincentives to investment and the misallocation of resources).

Clearly this category is impressionistic and may have considerable

reporting bias. It also covers most of what economists would call

efficiency rather than transaction costs. For these costs economists

have less impressionistic methods of quantification. (At p. 56,
emphasis added.)

80.11 In "Economics of Regulation" Pincus and Withers express the
common concern amongst some writers on regulation that "pressure groups" or
"particular interest groups" gain most from the regulation making process, and
that their advocacy of regulation may not ultimately be to the benefit of the
community at large. To guard against this, it is necessary to introduce
procedures which give more guidance than is currently the case as to possible

benefits and possible costs of proposed regulation. They acknowledge :

Quantification of costs and benefits (including intangibles) is still
ill-developed. Recent research has helped clarify the resource cost
implications of x-efficiency and rent-seeking theories and some of
the Australian work (for example in banking, air-transport and the
motor vehicle industry) goes further than most in attempting
quantification in these areas on an industry basis. But much more
work on this is needed. Further, there is an important need to go
beyond simple comparative static allocative efficiency approaches
and incorporate more quality effects, dynamic efficiency,
transitional consequences and detailed distributional implications.
These dimensions of the problems are often of the essence and are
equally often ignored ... (At p. 58.)

They come down on the side of arguing that more information is preferable to
less, and that even if cost-benefit analysis is inadequate or can be faulted in
certain respects, it is preferable to no analysis at all in relation to proposed

regulation.
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80.12 Brereton, however, argues that the "better more information than
no information at all" argument should be subjected to rigorous analysis. He
agrees that those who make decisions should be made aware of the
consequences of different courses of action and of different ways in which they
might achieve a given outcome, "but ultimately they are going to have to
balance these considerations against their own sense of what is desirable and
politically feasible. Any recommendations to improve the quality of policy-
making must recognise this fact, not obscure it. We certainly should seek to
facilitate the making of intelligent choices but we should not convey the
impression, as the present proposal does, that the need for judgement can

somehow be supplanted by the use of the 'proper techniques™. (At p.14.)

80.13 Apart from the difficulties he pinpoints in relation to the cost-

benefit approach as a technique, Brereton refers to another problem. He says:

... we cannot ignore the possibility that regulatory bodies, motivated
by interests and perspectives of their own, will use [cost-benefit
analysis] as a means of giving an unwarranted scientific legitimacy
to their actions. This is particularly likely to occur when the
relationship between the regulatory body and the dominant affected
interests is close, for then there will be no effective inechanism to
scrutinise and correct the inadequacies of the analysis.

(Written submission, 5 June 1984, at p.13.)

30.14 The subjective nature of assessments of "good" and "bad" regulation;
of unacceptable cost (financial and/or otherwise); and of "benefits" to accrue is
evident in the writings. For example, Porter proposes that regulations
governing pay rates of juveniles should be removed, particularly in bad
economic times where unemployment (not the least of youth) is high, to lead "to
a great deal more prosperity ..." ("The Labour of Liberalization" in Australia -

Poor White Nation of the Pacific?, Scutt editor, 1985 forthcoming, Sydney, at

p.7.) Clearly from some vantage points, the reduction of juvenile wages would
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not increase prosperity, particularly for juveniles in paid work. Porter also uses
the tourist industry as a paradigm for the creation of an economy where

benefits accrue :

Within the tourism sector one finds that where restaurants and other
tourist ventures have managed to free themselves of market
constraints such as penalty rates, they have proven able to expand
quite considerably. A common example is Chinese restaurants -
employing family labour. Other examples include fast food chains
which are able to expand so long as they are able to employ labour
at competitive rates. Rather than employ almost no labour on
weekends because of penalty rates, such restaurants and fast food
outlets, to the extent they can internalise employment
arrangements through family and equity arrangements or avoid
penalty structures, can thereby continue to of fer full service at the
most profitable time - for example, weekends and nights. As a
result of this differential capacity to avoid regulation we have seen
the small restaurant prosper ... (At p.7.)

The question to be asked is "Who prospers? Who benefits?" Within family
organisation research shows without exception that the major income is
controlled by the husband/father. Edwards' study of financial arrangements
amongst families supports research carried out in the United States and the
United Kingdom, showing that where a man's wages or salary increases, this is
not passed on to the person organising the homeground - the wife/mother.
Rather, her housekeeping remains set at the level arrived at prior to the raise.
(Financial Arrangements In Families - A Research Study Carried out for the
National Women's Advisory Council, 1981, AGPS, Canberra, ACT.) Thus it is

not correct to assert that within family businesses "the whole family" prospers.

As well, the right of employees to decline to work long hours for little pay
would not, in the eyes of some commentators at least, be removed simply
because a worker is employed in the family business. During marriage, women
and men do not have equal rights to income, and therefore it is not correct to
assume that within these businesses prosperity and benefits will be bestowed

equally or equitably amongst members. To promote "prosperity" for one
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member of a family against the better interests of other members would not
stand the scrutiny of a large proportion of our society. "Benefit" would not be
seen to outweigh the negative nature of "arrangements" which avoid legislative
standards set on the basis of preventing exploitation. (On this issue, see Scutt

and Graham, Money, Marriage and Property Rights, 1984, Ringwood, Victoria;

Scutt, "Principle versus Practice : Defining 'Equality’ in the Family Court"
(1983) 57 Australian Law Journal 347.)

81 Regulatory Agendas. In both the United States and Canada the

concept of a "regulatory agenda" has been proposed as important for orderly
administration and budgetary projections. In Canada, it is the policy of the
federal government to provide the earliest possible notice of proposed or
contemplated regulatory initiatives, under the title "Regulatory Agendas". This
is based on the belief of the government that providing such notices "fosters
constructive consultation and increases the efficiency of the regulatory process
itself, resulting in improved and less burdensome regulation". In the
government's view, publication of regulatory agendas "will help achieve these

objectives".

81.1 In an outline of regulatory agenda requirements, the Canadian

government states :

Regulatory Agendas are not intended to provide detailed
information on any particular initiative. Rather, they only provide
enough information so that readers can decide whether or not they
wish to learn more or to become involved in the consideration and
development of the initiative through the consultative process.
Each entry in the Agenda lists a 'contact person' who will be able to
provide more specific information. In addition, by indicating the
status of the initiative, each entry allows interested parties to know
the time period available to them to provide their ideas and
comments to the regulating department.
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(Supplement to the Gazette of Canada - Regulatory Agendas, 28 May 1983, at

p.l; and see also comments generally on regulatory agenda Pincus, oral
evidence, 2 April 1984, at pp.128-130.)

81.2 ~ In Canada, regulatory agendas are published in May and November

of each year as a Supplement to the Canada Gazette. An agenda is a listing of

all proposed regulatory action to be taken by a particular department or
authority, where that regulatory action will involve major expenditure. In
effect, it is a projected programme of regulatory action - or a "regulatory

budget". For the purpose of the agenda, "regulation" is defined as :

... the imposition of rules on the private sector for the purpose of
modifying behaviour. Such rules typically govern - prices, output,
rates of return, conditions of market entry and/or exit, methods of
production, attributes of a product or service, disclosure of
information, or conditions of service. (At p.l.)

Agendas are required to give notice of possible regulatory intervention through
any means including both the creation and the revision of policies, programmes,
statutes, subordinate legislation (regulations), policy directives, guidelines and
orders.Those authorities participating in the regulatory agenda project include :

* = Departments

Agricul;cure’

Communications

Consumer and Corporate Affairs

Energy, Mines and Resources,
Environment -

Fisheries and Oceans

Health and Welfare

Indian Affairs and Northern Development
Labour

Transport
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* Agencies

Atomic Energy Control Board

Canadian Radio-Television & Telecommunications Commission
Canadian Transport Commaission

National Energy Board

81.3 The idea of a regulatory agenda is to go beyond a regulatory impact
statement, in that it is the entire programme of a department or agency which
is to be published, rather than one proposed regulation in isolation. This enables
the public, business, trades unions and other interested parties to gain an
overview of regulatory activity proposed by a particular department or agency.
Regulatory agendas include :

* possible action

* policy review and analyses

* regulatory program evaluation schedule
* completed matters

The "regulatory program evaluation schedule" excerpts information from the
"Departmental Program Evaluation Plan", listing those programme components
including regulatory activities, and providing target dates for commencement
and completion of the two major steps in the evaluation process - the "planning
stage" and the actual "evaluation study". As a minimum requirement, the
"Regulatory Program Evaluation Schedule" includes programme components

that the department will evaluate within the two years following publication.

82 Summing Up. The Committee believes that it is important for

departments and authorities to have before them relevant information to assist
them in making decisions about the content and form of regulations and the
desirability of proceeding by way of regulation. It acknowledges the concerns

expressed by Brereton, Cranston, Pincus, Withers and others as having a
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legitimacy that cannot be ignored. At the same time the Committee believes
that it is important for decision making processes to be as open to public
awareness and accountability as possible. On the question of the subjectivity of
regulation makers influencing cost-benefit analysis, and the regulation makers
using cost-benefit analysis to bolster, on "pseudo-scientific" grounds, their
subjective decisions, the Committee affirms that this rﬁay occur, albejt
subconsciously. However, it is already open to suggest that regulation makers,
without the benefit of cost-benefit analysis, indulge their subjectivity without
having to account for the decision to introduce regulations in accordance with

any procedure that is open to public comment and public testing.

82.1 Cost-benefit analyses or regulatory impact statements do ensure
that the processes by which particular decisions about the form and
introduction of delegated legislation are made, are more open to public view
than is currently the case. The proposed regulatory impact procedure accords
with the principles of openness as embodied, for example, in freedom of
information legislation. Even with its faults, such a process is preferable to no
process at all; to decisions being made in an ad hoc manner; to decisions being
made with regard to subjective standards anyway, but with no mechanism

available for accounting for or rebutting them.

82,2 Openness means that the way is clear to identify and counter
subjectivity. Under the system as it exists, there is room for a regulation
making authority to indulge its subjectivity without having to expose it to
external view in the normal course. Certainly subjective decisions may be
"wrapped up" in technical terminology with a regulatory impact procedure, even
if it is open - but at least the department or authority has to choose the way in
which it will frame its assessment of the efficacy of proposed regulations. At
present, there is no requirement that any externally judgéd benefits and costs

should be taken into account.

82.3 It has also to be acknowledged that particular interest groups may
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influence the regulation-making process if cost-benefit analysis or regulatory
impact statement procedures are adopted. At the same time it has equally to
be acknowledged that particular interest groups may influence the regulation
making process without such procedures being put into effect. (See, for
example, Galbraith, The Anatomy of Power, 1984, New York; also note the

salutary example of corporate interest interference in government processes

recounted in Adams, Roche versus Adams, 1984, London; and of eugenicists

influencing United States regulation making in Greer, Sex and Destiny, 1984,

London.) At least, the introduction of regulatory impact procedures and cost-
benefit analysis will reveal the competing interests involved in the regulation
making process. This is preferable to those influences operating without any
real opportunity for outsiders to point to flaws in the arguments; to criticise
the totalling up of costs or benefits; to pinpoint defects in the application of

cost-benefit procedures and the like.

82.%4 The Committee does not consider that a cost-benefit analysis or
regulatory impact statement approach to regulation making will without
exception result in better regulation, or in the existence of delegated
legislation which has maximum benefits to the community at all times, with
minimum costs only. However, the Committee does believe that the
introduction of such methodical procedures will go a long way toward ensuring
that departments and authorities acknowledge the influences upon the decision-
making process. The Committee also recognises that many departments and
authorities already follow procedures akin to cost-benefit or regulatory impact
analysis and the introduction of regulatory impact procedures will, in effect,
simply bring these procedures out into the open and, in essence, formalise

already existing informal procedures.

32.5 At the same time, the Committee emphasises that it does not
believe that the endorsement of formalisation of procedures should be taken as
inferring that the Committee supports stultification, nor the removal of
flexibility from the process. The Committee believes that departments and

authorities are sufficiently in possession of common sense to avoid this
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occurring and will apply that common sense in the application of regulatory

impact procedures.

32.6 The Committee generally endorses the notion of regulatory impact
statements and sees them as a formal method of undertaking consultation and
economic and social assessment of proposed subordinate legislation. Any cost-
benefit analysis should take into account financial and non-financial costs; and
benefits and other relevant intangibles should be taken into consideration
equally. The Committee's view is that there is value in establishing a formal
procedure with simple guidelines to be followed by departments and authorities
drawing up subordinate legislation. Regulatory impact statement procedures in

fact provide for this.

82.7 The Committee also believes that the concept of a 'regulatory
agenda" as an instrument for improving forward planning has appeal. It would
be useful for departments and authorities to adopt a forward looking approach
in the regulatory area, rather than react in an ad hoc manner to problems or
issues that arise (but which might have been anticipated) in their area of
administrative responsibility. No doubt some - or many - departments and
authorities already do this. At the same time, the Committee is not unaware of
the pitfalls of too readily accepting that the efficiency of government can be
enhanced (or increased to some realistically indefinable and unachjevable
optimum) simply by the introduction of "more and better" procedures, or "more
and better" planning. Every contingency arising out of government cannot be
dealt with by forward planning; nor is it possible to accurately calculate

forward costs on every occasion, at all times.

82.8 Nonetheless it would be useful, and in the Committee's view would
enhance the regulatory process, for departments and authorities to adopt as an
internal working guide the principle of the regulatory agenda. The Committee
believes, however, that this should not be the subject of any legislative

requirement, nor should departments or authorities consider that they are
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irrevocably destined to pursue a path laid out in a regulatory agenda, without
taking due consideration of changing social, economic and other factors.
Indeed, one of the reasons for requiring regular regulatory review is that
departments and authorities have, in the past, sometimes been caught in a
situation which engenders continuation of a set of regulations which are
inappropriate in view of the passage of years and changing times. It would be
defeating the purpose of regulation review and reform to promote the idea that
a regulatory agenda is to be seen as a definitive statement on regulatory

activity of any department or authority over a set period.

23 RECOMMENDATION 5

The Committee considers that in proposing subordinate legislation, it is
necessary for departments and authorities to take into account, as far as
possible, relevant financial and non-financial costs and benefits, and other
relevant intangibles where appropriate, in the drawing up of that subordinate
legislation. It therefore recommends that a formal review process be
introduced incorporating these aspects in the nature of a regulatory impact

statement procedure, prior to the introduction of subordinate legislation .

84 RECOMMENDATION 6

The Committee endorses the concept of regulatory agendas and recommends
that each department and authority should, at regular intervals, draw up a
regulatory agenda covering projected regulatory initiatives and action to be
taken over a two to three year period, the agenda to act as a guide. However
the Committee does not consider that, at this stage, any legislative
requirement should be placed on departments and authorities to introduce
regulatory agendas; nor should departments or authorities be "locked in" to any

Proposed programme contained in such an agenda.
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Consultation

&5 Consultation as a Democratic Ideal. Those adhering to a democratic

philosophy do not, generally, believe democracy begins and ends at the ballot
box. Voting for members of Parliament or local government is simply one
aspect of the democratic process. Additionally, there is a realisation today
that the public generally, and interest groups, have a right to involve
themselves in debates about the policies and actions of government. There is
an acceptance that, where policies or decisions of government affect the whole
community or affect particular localities, groups and the like, individuals and
groups have a right to speak up, and to be consulted. Their views may or may
not be taken into account by the body making the decision or formulating the
policy : ultimately, of course, control by the polity is taken to be exercised by
voting governments in and out; however, today many people demand, and most
governments recognise, that consultation and, sometimes, public participation,

are concomitants of democratic government.

85.1 The Committee believes that not only should consultation be taken
into account as ensuring that the people have a greater involvement in decision-
making than has been the case in the past, but also that it has a potential for
making government more effective. This is nowhere more evident than in the

area of regulation making.

86 Mechanisms for Consultation. Having accepted that consultation is

"a good thing", problems arise. First, not all involved in the process may in fact
be committed to listening to public comment; some may believe that comment
from the public is appropriate at certain stages and not at others, which may
effectively nullify any public input; techniques of consultation vary, and some
forms may prove more effective than others : how is a department, authority or
other body to determine what mechanism should be adopted? Some mechanisms
for public involvement may be more useful in some circumstances than in
others; deciding which technique to use may take up time and effort which

some may believe would be better directed to other matters. When can a
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department or authority determine that "enough public consultation is enough",
and draw the process to a close? How much validity should be given to protests
that the public was not consulted, or that the consultation taking place was
insufficient? How can departments or authorities deal with problems of
representation : some bodies or interest groups or individuals will be possessed
of greater resources than others; the question arises of whether this is "fair",
whether it means that the consultation process is cued toward taking into
account certain interests to the detriment of others. A further question is
whether to even out the chances for less well endowed groups to be able to put
their views (and be able to undertake any necessary research or consultation
with their own membership or grass roots before formulating those views),
government should be responsible for funding ;'public interest groups" which
have an interest in a particular project or proposal of a department or

authority.

86.1 In Canada, "notice and comment" procedures have been introduced,

which are included in various statutes. Under the Canada Post Corporation Act

1981 it is proposed that all regulations will, in the normal course, be pre-
published and put into the public domain for comment. (Under the old
procedure it was required only that regulations should be published in the

Canada_Gazette after - not before - their completion.) Under the new

procedure, a copy of each regulation proposed to be made by the corporation

must be published in the Canada Gazette and a reasonable opportunity granted

to interested parties to make representations to the Minister in respect to
them. No proposed regulation need be published more than once (under section
17(1) of the Act), whether or not it is amended following publication. (In fact,
the Corporation has republished redrafted provisions as a revised draft.) Where
Publication takes place, if the regulation has not been withdrawn within 60
days, then it goes automatically to the Governor in Council. Governor in
Council then has a further period of up to 60 days to decide how to deal with

the proposed regulation.
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86.2

At the Second Delegated Legislation Conference held in Ottawa in

1983 the General Counsel of Canada Post Corporation described the process :

Essentially what the legislation contemplates is that if the
regulation is satisfactory, it will be approved. If it is not, it will be
rejected. There is no authority conferred by the legislation on the
Governor in Council to make amendments during that period.

So it becomes absolutely essential that if the consultation process is
... to work, it should begin during the 60 day period, if not before,
and that whatever changes may result from the consultative
processes must be introduced prior to the submission by the Minister
responsible for Canada Post Corporation to the Governor in Council.
This procedure is somewhat different from what appears in a
number of other federal enactments, in that it is the only one which
provides for time limits.

(Second Commonwealth Conference on Delegated Legislation - Transcript of

Proceedings, vol. 3, 1983, at p. 64.)

86.3

Commenting on time limits and the consultative process generally,

he continued :

86.4

On the one hand [time limits] provide a framework for an orderly
progression and treatment of each regulation; but, on the other,
there is a question of whether 60 days in the public domain is
sufficient - and this has given rise to a number of modifications by
way of practice, one of which is simply to put it out informally into
the public domain in advance of starting the clock, the object being
to ensure that it does get fair dissemination and a full and ample
opportunity for consideration. (At p. 64.)

One particular public comment exercise involving regulations
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proposed by Canada Post reveals some of the problems experienced in this area.
300 representations were received on publication of the first regulation coming
under the procedure. Many people expressing their concern "felt that they were

dealing with a fait accompli". Nonetheless, they responded. The Corporation

followed up the representations by holding meetings with various groups.
Discussions were continuing when the 60 day period expired and the regulation
was required to be submitted to the Governor in Council. Not all points raised
were covered in the redrafted regulation. However, the Governor in Council
rejected the redraft and required that the changes agreed upon should be

included as a result of the consultation process :

To date we have received something in the order of approximately
50 representations from individuals and interest groups [on the
republished regulation]. The vast majority of those representations
have been positive, supportive of the process, and pleased with the
outcome. A number of representations have been directed purely at
acquiring more information relative to the operation of the
particular regulation, and a few of them - a very few of them, a
handful, in fact - have been negative. So if one were to look at the
reaction of the general public in terms of numbers, I would say that
it has been successful.

86.5 However, examples can be found where despite some commitment
to public consultation, in operation consultation processes are inadequate.
Again in Canada, an account of "public consultation" techniques reveals the
difficulties that may arise where a body believes that public consultation may
be appropriate - but only late in the process of formulating policy or rules. A
Study Paper produced by the Canadian Law Reform Commission canvassed
attitudes toward public involvement in decision-making and rule formulation,
and actual involvement. The Atomic Energy Control Board is reported as never
having held public hearings, "whether on rule-making or adjudicatory matters".
However, the study paper continues, in November 1978 the Control Board
initiated its first file hearing, establishing an Inter-Organizational Working

Group (IOWG) comprising representatives from the Board, from several
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provincial utilities and the Atomic Energy of Canada Limited. This Group made
recommendations on safety requirements for the nuclear industry. The

Commission continues :

As with the [Atomic Energy Control Board ("the AECB")] Advisory
Committees, there was no representation from environmentalist or
nuclear energy oriented public interest groups on the IOWG. This
prompted Dr. Gordon Edwards of the Canadian Coalition for Nuclear
Responsibility to query Dr. Prince (of the AECB) about this lack of
balanced membership during the Royal Commission on Electric
Power and Planning Debate Stage Hearings :

Dr. Edwards : 'Is there any particular reason as to why there is no

public input in the sense of invitations to public interest groups that

have already expressed an interest?’

Dr. Prince : 'I frankly don't think they are competent to deal with a
matter of this kind.'

Dr. Edwards : 'You don't think it would be good for them to be

informed?'

Dr. Prince : 'Once the document is ready, and it would be a public
document, then I would appreciate any commentary the public might
have but, at the present time, no ... If there are inputs from outside
sources after it becomes public, we are quite prepared to listen to

them.'

Dr. Edwards : 'I am saying, why are the public interest groups

excluded?’

Dr. Prince : 'Because I don't think, at this particular juncture, it is

any of their business.'

(Law Reform Commission of Canada, Public Participation in the Administrative
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Process. Administrative Law Series, Study Paper (prepared by David Fox), 1979,
Minister of Supply and Services, Canada, at pp. 49-50.)

86.6 When the particular report was finally released by the AECB for
public comment, some proposals of a far reaching nature appeared without any
backup information and no effort was made in the report to ensure that its
contents were understandable to the intelligent but non-scientific public. As
well, there was no real attempt to ensure that there was ready access by the
public to the report. The report was released on 28 November 1978 and
submissions were required to be filed by 31 January 1979. (Although in the
northern hemisphere holidays do not generally extend for as long a period over
the Christmas break as is the case in Australia, it is predictable tha: the period
granted for public comment was hardly conducive to ensuring that such
comment would be significant.) Notice of the report was sent to individuals and
groups on the AECB mailing lists "and also to nuclear critic groups which the
AECB judged to be interested in the safety proposals”. The paper continued :

Copies were not sent to public libraries; nor was press coverage
encouraged by the AECB, since the Board considered the proposal to
be too technical to arouse the interest of the general public ...

Although [the] statement [released by the Board] gives a good
outline of the report's aims, it ignores ... one major recommendation
on safety feature design limiting allowable radiation exposure in
case of malfunction or failure of the nuclear facility ... No pertinent
background information that led to this and other proposals was
available in the report. The [accompanying] Paper did not indicate
AECB existing permissible limits except to note that their
recommendation constituted a lowering of such standards ... (At p.
50.)

86.7 Even in the Canada Post instance, which was seen as a positive

outcome by the Corporation, a further look at the process indicates that all is
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not well in the realm of public consultation. General Counsel of the Canada
Post Corporation referred to the work of his "friend and colleague", Assistant
Counsel for General Motors of Canada Limited, who was instrumental in
effecting changes to the regulation though the consultation process. He worked
to "pull together" groups which were concerned about the initial regulation, and
became chairperson of a group "of about 16 major business associations plus
some consumer groups". Commenting on the consultation process, GMH Canada

Assistant Counsel said :

... notwithstanding that [our group of 16 associations] represented a
broad cross section of the economy, [it] did not represent all
associations involved in discussions with Canada Post ... Certainly
we had a real input into [the regulation] and we started to realize
that although the regulation sets aside the 60 day period and invites
submissions, it does not structure a form within which discussion can
be carried on. As a result, you have to devise this form on an
informal basis, and that is what we set about doing ... We tried to
limit the number of associations we would have to deal with. It was
our hope that the group we put together would be representative and
that it could reach some understanding on language that would likely
be acceptable to most people in the country ...

(Second Commonwealth Conference on Delegated Legislation - Transcript of

Proceedings, vol. 3, 1983, Canada, at pp. 65-66€.)

86.83 In the period following rejection of the regulation by the Governor
in Council, the group "Began an exchange of letters and telephone calls which
led to a number of meetings". Finally, we reached an understanding ... GMH

Canada Assistant Counsel continued :

We tried to indicate our support of [the new] language to Canada
Post so that it would recognize that many associations across the
country supported it and hoped that it would become the regulation

... Though Canada Post would be entering into discussions with other
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groups, we felt that we had developed such a rapport with Canada
Post that should new developments come along Canada Post would
continue to consult with the associations that we were representing
and with others so we could work out any potential problems ... and
that, in fact, has happened. We had some further discussions, again
on an informal basis ... We are very satisfied with the process that

has gone on. To us as representatives of business this was a unique
opportunity. There is much talk in the country about regulatory
reform, but this was a real opportunity to try to make it work ... on
this type of regulation, a very significant kind of regulation with
broad socio-economic impact ... (At p. 66, emphasis added.)

86.9 These comments and the exchanges between counsel for Canada
Post and GMH Canada reveal the degree to which consultation may be carried
on - but it is also fair to say that other groups may not have been as happy.
Notably, the GMH led group consisted of some "16 major businesses and some
consumer groups'; consultation was conducted amongst these groups by letter,
"ring-around" and several meetings. The group also developed a good rapport
with Canada Post. Did these opportunities exist for other less well endowed or

well organised groups?

86.10 In Australia, mechanisms for consultation are outlined by the Office
of Research and Policy of the Department of Community Welfare Services of
Victoria in a Handbook. The Handbook notes two key aspects which should be

considered in planning a consultation :

* Structures to assist community consultation, such as task

groups, committees of inquiry and the like

* Techniques to facilitate involvement of people, such as public
meetings, survey techniques, and S0 on

Structures for consultation include :
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*

consultative committees comprising a range of interests -

(a) on-going, such as Regional Consultative Councils,
the Victorian Consultative Committee on Social
Development, or consultative committees for
particular departmental programmes

(b) established for the duration of a particular

consultation exercise

committees of inquiry - often smaller in membership than
consultative committees and set up for a limited time only

task groups - set up for a limited period and usually less
formal in structure than committees of inquiry

advisory councils/committees - while there are clear
differences between the roles of consultative and advisory
committees, an advisory committee could be the auspice fora
community consultation

other consultative bodies

(Handbook of Techniques for Consultation, n.d., Office of Research and Social

Policy, Department of Community Welfare Services Victoria, at pp. 2-3.)

86.11 In selecting techniques for consultation, various issues demand

attention :

*

*

*

the purpose of the consultation

resources and skills required

type of participants who are to be involved
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* desired outcome(s) of the process

The handbook goes on to deal in detail with these matters. It discusses how to
determine the purpose of the consultation; how to use to optimum degree the
resources available, and how to tailor a consultative mechanism to the
resources in accordance with time available, skills available, and cost; how to
determine who should be selected as participants, and how many participants

there should be; and outcome of consultation - and what to do with it.

87 Public Consultation. In discussions with witnesses appearing before

the Committee it was evident that community groups have a role to play in the
delegated legislation component of government, and believe that opportunity
should be available. A number of witnesses pointed out the ways in which the
views of the public may be utilised to ensure that this legislation is designed to
measure up to community demands at the same time as fulfilling needs

identified by departments or authorities.

87.1 In giving evidence before the Committee the Director of Social
Impacts pointed out that departments and authorities would necessarily be
required to tailor their calls for submissions and consultation to different
groups, according to what type of regulation was under discussion. "Clearly,"
she said it is "a different situation in transport compared with community

welfare or health" :

The groups of consumers are different. Everybody uses the
transportation system and they use it simultaneously; whereas
people who use the health systermn use it at different stages of their
life cycle - they are more vulnerable because they are sick.
Therefore, one is dealing with a different type of consumer of the
service and one would need to recognise that.

(Gorman, oral evidence, 13 April 1984, at p. 210.)

203



87.2 A consultant with the Department of Community Welfare also
addressed the need to seek out various ways of consulting with interest groups
and those with a potential for being affected by proposed delegated legislation.
She posited the example of the jam industry deciding to increase the amount of

sugar per kilo of jam. She said :

That may sound a trivial example, however one must consider how
that decision would affect the community; which section of the
community it would affect; and how one would undertake a social
impact statement consisting of a statistical analysis and examples
of where the proportion of sugar has been changed in making a kilo
of jam. Although that reduces it to a simplistic level, that would
have to be done as an initial step. In that example, one would have
to identify the community that would be affected by the proposed
change of the amount of sugar in jam. One would then have to
undertake an impact statement and a consultation with the jam

makers, the consumer groups, and so on.

(Penrose, oral evidence, 9 May 1984, at p. 214.)

87.3 In Penrose's view, in such a case consultations of the type
undertaken in social impact analysis by the Department of Community Welfare
would not be appropriate. Rather, she suggested it would be necessary to have
"some kind of committee of inquiry" similar to the public hearings held by the
Legal and Constitutional Committee in the course of its references, for that

type of regulation change. She added :

Those highly technical issues [arising in relation to some types of
delegated legislation that is proposed] might be handled by a
committee of inquiry process, but some of the regulations that have
a clear impact on the community might be handled by a community
consultative mechanism. A committee of inquiry may not be
appropriate.  Therefore, it would be important [in a proposal

involving consultation] to identify which issues are highly technical
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and related to industry and do not have a direct impact on the
community, and those regulations that do have a direct impact and

should be, therefore the subject of a community level consultation.
(At p. 217.)

87.4 Representatives from the Victorian Council of Social Service
similarly gave their views to the Committee, putting the view that consultation
is valuable not only for informing government about the views of the "grass
roots" and those directly or indirectly affected by governmental policies and
practices, but "as a community education exercise, consultation is enormously
important in informing people about proposals, helping them to understand the
proposals and finding out their response to these proposals". (Halliday, oral
evidence, 22 May 1984, at p. 237.) On the form of consultation to be used, it
was said :

The form of consultation is a difficult matter on which to set
guidelines, because it varies so much from issue to issue. On some
issues, an article or advertisement in the paper may be quite
sufficient for a lot of responses to be received. That is seen all the
time in the health area. One only has to mention that there is a
critical shortage of humidicribs for babies and that creates an
immediate response from the community. In other areas,
consultation is more difficult ...

It is partly a question of whether the media is likly to take up an
issue. Some issues are always taken up by the press and no problem
exists about obtaining attention. However, many issues do not
attract the same degree of media attention and require a much

more directed or focussed approach to consultation.

(Halliday, ora! evidence, 22 May 1984, at p. 238.)

37.5 A second Victorian Council of Social Service representative took up
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the issue, casting responsibility upon the government for ensuring that
consultative mechanisms are able to operate effectively and to involve "the

public" or interest groups effectively :

A regular means of establishing cross-fertilisation of ideas to
discover what issues are uppermost in the mind of the community
should occur. The government should identify and support some of
the 'watchdog’ type advocacy groups. Within a democracy they play
an important role, and if there are not sufficient consumer based
organizdtions, steps should be taken towards establishing them.

Victoria has a strong group in consumer affairs, the tenancy area
and the legal area. Those types of networks and organizations are
important and should be supported. Rather than treat them as an
enemy, they should be treated as a central intelligence mechanism.
Government must also anticipate the types of issues and legislative
reformé that may come about in the future. Those networks are
least prepared to deal with short-term, high-pressure urgent
situations. It takes a long time for the communication to be filtered
down and filtered back up again. Often, good planning is a way of
ensuring that information can be fed out. Frequently it is nothing
more than a time problem that excludes people from being able to

participate.

(Raysmith, oral evidence, 22 May 1984, at pp. 238-239.)

87.6 The Director of the Victorian Council for Social Service further
added that for consultation and for disseminaiidh of inférmation generally, as
well as for the understanding of law, whether principal legislation or
subordinate legislation, language is important. Information should be made
"more understandable to people. More attention can be paid to the level of
literacy and the information that is available in non-English languages".
(Raysmith, at p. 239.)
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88 Interest Groups/Business/Trades Unions and Consultation. One of

the problems arising in any discussion of public involvement in government
policy making is that of how to identify "the public". Often it is special
interest groups which take the role of "public advocate". The Committee
believes that it is well nigh impossible to gain the views of "the person in the
street" in any meaningful way, and that it is not fruitful for departments or
authorities to spend time deliberating upon how the woman and man in the
street can be consulted about the framing of delegated legislation. It is a
truism that as soon as the ordinary citizen takes up a cause or expresses
interest in a policy or decision of government, that she or he becomes "an
interested party". As it is more likely that groups of persons will make their
views felt, individuals who have an interest generally club together, thus
becoming "an interest group". The Committee recognises the broad debate
about the value of "single issue groups" and the dangers alleged by some to
reside in groups taking up single issues. Nonetheless the Committee agrees that
it is important that the public should be interested in the activities of
government, and that the development of interest groups is vital to the better

working of government.

88.1 In recent years governments have worked to institutionalise
consultative processes for interest groups, business and trades unions. For
example, at federal level under the Whitlam Government the "pre-budget
discussion" process was introduced enabling various groups to put their views
before government as part of the budget process. In 1983 as a result of the
federal Economic Summit the Economic Planning and Advisory Council was
established with representatives of trades unions, business, consumers and
welfare, to take part in consultations with government about economic issues.
In Victoria, the government proposes that trades unions and business should
form a consultative council, together with Government representation, for the

purpose of better planning economic regulation.

83.2 In Victoria. The Next Step. Economic Initiatives and Opportunities

for the 1980s the Government stated that it had decided to implement "some
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significant new measures to pursue the aims of its regulation policy". Amongst
these was that of establishing a new tripartite government/business/trade union
consultative committee "to advise the Minister for Industry, Commerce and

Technology". The composition of the proposed committee would be :

* Government, represented by the nominees of the Premier;
Treasurer; and Ministers for Industry, Commerce and
Technology; Health; Planning and Environment; and those

Ministers responsible for the regulation under assessment

* business, represented by both business organisations and

independent senior businesspeople

* trades unions, represented by both individual unions and the

Trades Hall Council

* the chairpersons of the consultative committee, appointed by
the Minister for Industry, Commerce and Technology

This tripartite consultative committee is designed to "complement existing
broadly based committees and other bodies which currently consult with
relevant ministers in relation to social and environmental regulation". (The

Economic Strategy for Victoria. Detailed papers., 9 April 1984, at p. 49.)

838.3 The Committee believes the action of the Government in this
respect is to be applauded. Nonetheless, there is room for misgiving. Although
the tripartite council is to "complement" existing committees, and therefore
will presumably operate in conjunction with bodies concerned about the social
impact of delegated legislation, the Committee questions the efficacy of this
arrangement. Will social impacts be taken into acount to the same degree as
"business impact" or "trades union impact"? Furthermore, is "the public" or
"community" equally well placed to give an input into regulation making as
business and trades unions? It might be argued that government should

adequately represent community interests - however this is not generally
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accepted as being the case in discussion of public interest group involvement in

decision making.

88.4 The Committee notes the experience at federal level where
consultation on economic matters is now institutionalised through EPAC. That
body has direct consumer and community representation through membership of
a representative from the Australian Council of Social Service ("ACOSS") and
the Australian Federation of Consumer Organisations ("AFCO"). Nonetheless,
some discontent has been expressed by the ACOSS representative about the
value placed upon his contribution, and about the problem of ensuring that
"community interests" or "welfare interests" are given equal attention as those

of business and trades unions (and government) on such a body.

88.5 At the Australian Institute of Political Science National Conference
in May 1984 Dr. A. Summers commented upon this problem and upon problems
perceived to arise within the business community. Referring to the initiative
taken by the Australian Government in building and nurturing a broad consensus
in order to improve Australia's long term economic performance and the
attempt to devise new procedures for consultation and decision making which
by their nature "will secure widespread agreement, and in the process bring

about the construction of national goals to which we can all agree", she said :

I think all will agree that this is an important, a massive and a
radical objective. It is of surprise to me that there has been so
little comment about it in the media, and when reported it tends to
be depicted as something like 'business objects to being locked in at
EPAC' or 'CAI criticises somebody speaking on behalf of business'
when he is speaking on behalf of himself.

There has been that level of criticism of the process, but there has
not been any real assessment of what is going on. Last week's EPAC
meeting produced an outburst from the representative from ACOSS,
who complained very bitterly that the tax cuts proposed for this
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year's budget are, ACOSS alleges, being done 'behind closed doors'
by the ACTU and the Treasury. ACOSS argued that there are other
groups in society whose needs ought to be addressed but who do not
have access to the Cabinet room or to Ministers in the same way as
do the major economic partners. That question is one which is
worthy of being addressed. If the process of arriving at change and
defining national goals is one of consultation and concensus, are the
procedures which are developed with that sufficiently encompassing
to bring into the process all those groups affected.

("Poor White Nation - Or Not?" in Australia - Poor White Nation of the

Pacific?, Scutt editor, 1985 forthcoming, Sydney.)

&9 Resources and Interest Groups. In the Committee's view, it is

important to ensure that public interest groups have access to the decision
making process in the same degree as business and trade union groups. All
interests which both require and deserve representation are not covered by
"business", "trades unions" and "government". The Committee believes that it
is important to build into the regulation making process mechanisms which
ensure that community interests are given full recognition, so that the concerns
of the public in general are not overlooked, nor downgraded. To this end,
departments and authorities and other bodies formulating delegated legislation
should where practicable consult with public interest groups and community

groups in addition to trades unions and business.

89.1 However, it is clearly unsatisfactory simply to urge departments and
authorities to consult with interest and community groups in addition to
business and trades unions. If such groups do not have a high publi'c profile,
they may not be known to the relevant authorities. If they are known, and are
asked to join in consultations, to make submissions and they wish to do so, they
may well not have the necessary resources. Certainly, many such groups will

not have the resources available to business and to trades unions.
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89.2 This issue was raised by the Committee when the Director of Social
Impacts appeared to give evidence. She referred to the Public Interest
Advocacy Centre, established in New South Wales by the Law Foundation,
funded by the interest monies paid on solicitors' trust fund accounts. The
Public Interest Advocacy Centre operates in a manner akin to such
organisations in the United States - taking up issues of public interest and
devising ways of dealing with them effectively - sometimes by making
representations to government, sometimes by taking offenders to court - as for

example in the Depo Provera case. In the United States, tax incentives are

granted to encourage private enterprise to endow foundations working for the

public good like the Public Interest Advocacy Centre. Gorman commented :

In the United States ... many groups receive funding for new
projects and for 'taking on' the big people from corporations. The
Nader Foundation's funds come from industry, but individuals are
given tax incentives to donate to public interest groups [operating
along those lines]...

Public interest groups need to be resourced, so ways must be found
by which they can be resourced. Tax deductibility and conscience
inoney from corporations to foundations are good methods. Those
foundations need the money but corporations will not donate funds
to the public interest directly, however they may go through an
intermediary.

The Ford Foundation has, over the years, given millions of dollars to
promote social responsibility. That money is in different hands;
once it is put into the hands of the fouridation it is distributed by the
foundation. By and large those types of foundations attract a fairly
creative and innovative sort of person. Some of the foundations are
very conservative and will fund only conservative groups, but we do
not have any alternative source of funds in Australia and [it is
necessary to solve the problem] of how to direct funds to
disadvantaged groups ... to 'take on' the large groups - even to 'take

on' a government, if they have no resources at their disposal. When
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I was working for the Government, we funded some groups like that
and my Minister used to ask, 'Why should I fund those people who
snipe at me?' I said, 'That is why you should give them money; it
creates a balance'.

(Gorman, oral evidence, 13 April 1984, at pp. 207-208 and for already existing

provisions see generally Hunter, The Tax Concessions Handbook, 1984, SA

Council of Social Service, Adelaide.)

The Committee acknowledges the force of these views.

89.3 The Committee endorses the need for consultation with interested
parties - including business and community groups (and other groups such as
employee groups and particular interest groups where they have an
interest) - by bodies formulating subordinate instruments of a legislative
character. Its researches and enquiries have revealed that such consultation
does take place, sometimes on an informal, sometimes on a more fqrmal,
basis - particularly in the case of departments dealing with specialised
interests. However, the Committee does not believe that the United States
approach is necessarily to be adopted as a blueprint for Victoria. Rather, it
believes that there is good reason for improving consultative mechanisms

generally.

90 RECOMMENDATION 7

The Committee considers that it is important to ensure that, where practicable,
departments, authorities and other bodies formulating delegated legislation
should consult with public interest groups, business, trades unions, community
groups and other bodies having an interest in the content and form of delegated
legislation. To that end, the Committee recommends that procedures which
already exist should be continued, and where they do not, should be introduced

to ensure that consultation is carried out in the appropriate case.
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91 RECOMMENDATION 8

The Committee affirms that consultative processes by goverhment departments
and other bodies drawing up subordinate instruments of a legislative nature
should be pursued with interested parties in relevant instances. Consequently,
the Committee recommends that consultative mechanisms established or
upgraded in accordance with Recommendation 7 should be made known to
interested parties. The degree of consultation should be determined by the
nature of the subordinate legislation, its importance to the economy and the
community, and the potential effect upon governmental, community, and

business operations.®

92 RECOMMENDATION 9

The Committee considers that it is important to ensure that public interest
groups which have a role to play in consultation about government policies
(including those pursued through delegated legislafion) and which are under-
resourced should be enabled to carry out that function, and that means should
be found to ensure that such groups are able to perform a consultative role. To
this end, the Committee recommends that government should explore possible
means of providing funds for groups, whether by way of incentives to individuals
or companies to fund them, by direct funding, or by other means, with suitable

accountability provisions.

*  The method of upgrading consultative mechanisms is spelled out in detail

at pp. 332ff, 381, and 387ff,Recommendations 56 and 90 of this Report.
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Parliamentary Committee Review

93 Policy and Committee Review. Parliamentary committees

established to review subordinate legislation do not normally concern
themselves with the policy or policies underlying that legislation. That is, the
practice has been for policies to be debated in Parliament when a Bill is
proposed and passed; Parliament is the forum for debates and disputes about
legislative policy. When subordinate legislation is reviewed by committees
established in parliamenfs, ‘the matters to which attention is paid relate to the
question of whether the legislation is ultra vires; whether the subordinate
legislation unduly makes rights dependent upon administrative and not upon
judicial decisions; whether the matter contained in the subordinate legislation
should more properly be dealt with in an Act of Parliament; whether
subordinate legislation trespasses unduly on rights established by law; and
whether for any special reason the form or purport of the subordinate

legislation calls for elucidation.

93.1 The question has, however, been raised in some forums as to
whether subordinate legislation committees should be given a brief to consider

the policy aspect of regulations. (See debate in Commonwealth Conference of

Delegated Legislation Committees, 1981, Canberra, ACT.)

93.2 The powers of the Committee of Subordinate Legislation in the

Queensland Parliament have been cited in this regard. These include :

* whether the regulations are in accord with the general objects

of the Act pursuant to which they are made

* whether the regulations trespass unduly on rights previously

established by law

* whether the regulations contain matter which in the opinion of
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the Committee should properly be dealt with in an Act of

Parliament

* whether for any special reason the form or purport of the

regulations calls for elucidation

* whether the regulations unduly make rights dependent upon

administrative and not upon judicial decisions

Although most of these powers are identical with those of similar bodies it has
been suggested that under the power relating to "the general objects" of an Act
the Committee takes into account "the public interest" or policy matters

generally. (See Commonwealth Conference of Delegated Legislation

Committees, vol. 1, "Transcript of Proceedings", 1981, AGPS, Canberra, ACT,
at p.49.) Certainly under that power it may be possible to question, or at least
to an extent debate, the policy of the primary legislation. The issue is whether
such a power should be given, or such an interpretation should be placed upon
the powers of a committee of the Parliament appointed to review subordinate

legislation.

93.3 The Committee believes that the powers of the Subordinate
Legislation Sub-committee of the Legal and Constitutional Committee should
be sufficiently broad for it to competently carry out its task of ensuring that
powers granted to authorities, departments and other bodies do not lead to the
abuse of those powers by those agencies. To this end, there is value in clearly

adumbrating in the Subordinate Legislation Act 1962 the matters to which the

Committee should have regard in reviewing subordinate legislation coming
before the Subordinate Legislation Sub-committee of the Legal and
Constitutional Committee. However, it is the Committee's view that it would
potentially destroy the value of oversight of subordinate legislation were policy
matters allowed to be raised at review stage. The experience of the
Subordinate Legislation Sub-committee and its forerunners has been one of
bipartisanship in discussion and decision making. It would be lamentable were

this spirit of cooperation, whichever party was in power, to be lost. The
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Committee believes that, were policy matters to be debated by the Sub-
committee in its review of subordinate legislation, there is a real danger of
partisanship arising. This reflects upon no member of the Committee nor on
any possible future, or past, members. It is simply a recognition of the reality

of the political process, not least of the party system.

9% RECOMMENDATION 10

The Committee recommends that the powers of the Legal and Constitutional
Committee in its Subordinate Legislation Sub-committee should not be
increased to take into account policy matters, but should be spelt out to ensure
that subordinate legislation is framed in accordance with the terms of the

Principal Act, as proposed in Recommendations 71-76.

95 Regulation by Royal Prerogative. However, in its role of reviewing

delegated legislation, a matter has come to the attention of the Committee
which demands change. That is the question of subordinate legislation which
does not depend, for its coming into being and its existence, upon any Act of
Parliament. In some instances, subordinate legislation is made by the Governor
in Council by royal prerogative. For example, regulations governing the
appointment of Queen's Counsel are made under the royal prerogative. In 1978
statutory rule No. 34 replaced the Regulations Governing the Appointment of
Her Majesty's Counsel made on the 20th October 1970. The new rule was
identical with its precursor, except regulation 3 of the 1970 rule required a
separate Order in Council for each recommendation for appointment of Queen's

Counsel.

95.1 The Committee believes that it is inappropriate for any statutory
rules to be made by way of royal prerogative. Rather, statutory rules should be
made in accordance with principal legislation which has run the gauntlet of the
parliamentary process. In the particular instance of Queen's Counsel, for

example, the Committee questions why, if it is considered appropriate to

216



appoint certain members of the Victorian Bar (on the basis of their seniority

and abilities) to this rank this should not be outlined in an Act of Parliament.

95.2 This would not derogate from the executive's power to appoint
particular persons. Matters of a similar nature are dealt with in, for example,
the Supreme Court Act 1958 as well as the County Court Act 1958

(appointment of various court personnel). The Committee believes a review of
all subordinate legislation promulgated in accordance with the exercise of the
royal prerogative, rather than in accordance with powers laid down in an Act,
should be undertaken with a view to regularising this area, so that in the future
subordinate legislation will be dependent upon the original exercise of
parliamentary powers, rather than upon residual powers as in the case of the

royal prerogative.

95.3 In proposing this review the Committee recognises that were the
Parliament to decide that no regulations should be made by royal prerogative,
certain consequences would flow. Acts passed by the Parliament covering
matters formerly dealt with by prerogative would necessarily be submitted to
the Crown in England for assent. It would not appear, however, that this should
Create a problem. It has arisen formerly without difficulty resulting - for
example, in the case of the Historic Shipwrecks Act 1981.

96 RECOMMENDATION 11

The Committee recommends that a review should be carried out of all rules,
regulations, orders and other subordinate instruments which come into being in
exercise of prerogative power, with a view to ensuring that future subordinate
legislation is dependent on the exercise of parliamentary powers, not upon

residual powers as in the case of the royal prerogative.
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Extra Parliamentary Review

97 The West Australian Example. In addition to the investigatory

powers established under Ombudsman's Acts in various Australian jurisdictions
and judicial and semi-judicial mechanisms for review existing within the
traditional judicial and semi-judicial system or newly established by way of
Administrative Appeals Tribunals, an extra-Parliamentary committee of review
exists in one Australian State, Western Australia, to deal with delegated
legislation much along the lines of the Parliamentary committees referred to

earlier. (See Part 1, "Regulations Generally" - Background Issues,

"Parliamentary Responsibility", at p.42 and also Contemporary Issues,

"Parliamentary Committee Review", at p.214.)

97.1 The Legislative Review and Advisory Committee was established in

1978 under the Legislative Review and Advisory Committee Act 1976 (Western

Australia). Under Part Il of that Act the Committee's function is to review
subordinate legislation. In particular, its role is to consider whether the special
attention of the Western Australian Parliament should be drawn to any

regulations on a number of specified grounds. Section 7 of the Act provides :

whether the special attention of Parliament should be drawn to any
regulations on the ground that -

(@) the regulations appear not to be within the power to make
regulations conferred by, or not to be in accord with, the
general objects of the Act pursuant to which they purport to
be made;

(b) the form or purport of the regulations calls for elucidation;
(c) the regulations unduly trespass on rights or liberties previously

established by law or inherent in the traditional freedoms of
Her Majesty's subjects in Western Australia;

218



(d) the regulations unduly make rights dependent upon

administrative, and not upon judicial, decisions; or

(e) the regulations contain matter which, in the opinion of the
Committee, should properly be dealt with by an Act of
Parliament and not by regulations.

Section 4 of the Act defines "regulation" as being "any regulation, rule or by-
law made under any Act which is or was after the making thereof required to be

laid before each House of Parliament".

97.2 Investigation and report by the Committee is also authorised by the
Act to be carried out in relation to other legislation. Under section 9 of the
Legislative Review and Advisory Committee Act it is provided, amongst other

matters, that :

(1) Any Act, regulation or other statutory instrument may be
referred by either House of Parliament or the Minister to the
Committee for consideration and report on whether the Act,
regulation or instrument -

(@) unduly trespasses on rights or liberties previously
established by law or inherent in the traditional
freedoms of Her Majesty's subjects in Western Australia;
or

(b) unduly making rights dependent upon administrative, and
not upon judicial, decisions or unduly restricting or
inhibiting rights of appeal against administrative

decisions.

97.3 The Committee comprises three members, none of whom is a sitting

Member of Parliament. One of the original members (who served for some
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three years) was Professor of Politics at the University of Western Australia.
He was replaced, upon his retirement from the Committee, by an Emeritus
Professor of Law from that University. Another member is a retired Member
of Parliament, being a former Speaker of the Legislative Assembly of the
Western Australian Parliament. The third member is, by section 5(2) of the
Act, required to be a practitioner as defined by the Legal Practitioners Act
1893 The Annual Report 1981-1982 described the work of the Committee :

Holding regular meetings, usually weekly, the Committee examined
692 items of subordinate legislation. Six hundred and thirtyseven of
the items reviewed were 'regulations' within the meaning of the
Legislative Review and Advisory Committee Act and of these, 151
were new, 471 were amendments to existing regulations and 15 were
revocations of existing regulations without replacement by new
ones. Of the regulations considered by the Committee pursuant to
section 7 of the Act, six were the subject of a report to Parliament
in accordance with section 8 which prescribes the procedure
therefore. Many more were the subject of correspondence with the
authorg‘ty by which they were formulated. (At pp. 3-4.)

According to the Annual Report 1982-1983 the Committee held thirty-four

meetings during that year, examining 494 items of subordinate legislation. Four
were the subject of a report to Parliament in accordance with the procedure

prescribed by section 8 of the Act.

97.4 Section 8 provides :

(1) Where the Committee is of the opinion that the special
attention of Parliament should be drawn to any regulations
considered by it pursuant to section 7, it shall forward its
report, and any recommendation it wishes to make, on.the

matter to the presiding officer of each House of Parliament.

(2) Each presiding officer shall cause any report and
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recommendation received by him from the Committee to be
laid before the House of Parliament over which he presides not
later than the next sitting day after he has received the report

and recommendation.

(3) The Committee shall so conduct its affairs as to ensure, so far
as possible, that any report or recommendation concerning a
regulation is received by each presiding officer not later than
the expiration of six sitting days after the regulation was laid
before that House of Parliament pursuant to ... the
Interpretation Act, 1918.

98 Regulations Reviewed by the Legislative Review and Advisory

Council. Examples of regulations made the subject of report to Parliament by

the Committee include the Local Government Superannuation Regulations 1981

where the Committee recommended that the power of the Local Government
Superannuation Board to suspend payment of benefits to a person on the ground
that she or he is incapable of managing her or his own affairs by reason of
illness or any other cause should be made subject to the report of a duly

qualified medical practitioner; with the Litter Regulations 1981 the

Committee recommended that any prohibition of the practice of placing
publicity material under windscreen wipers of vehicles "should be imposed by
Act of Parliament rather than by subordinate legislation relating to litter"; in
respect of the Education Act Amendment Regulations (No. 8) 1981, the

regulations provided that a teacher "shall not fail to carry out his normal
teaching duties in respect of his pupils", and that "a teacher shall not encourage
counsel or incite a perSon to withhold his child from attending school", and the
Committee recommended that express provision be made in the regulations for
examption from penalty' when failure to carry out normal duties was the result
of ill health or inadvertance, and to enable a teacher to counsel or encourage
parents to withhold a child from attending school when the health of that child
(or others) would be adversely affected by the attendance of the child". In its
1981-1982 Annual Report the Committee commented in respect of each of

these that it was ""not aware of any action taken ..." (At pp. 4, 5.)
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93.1 In one instance, a response was received from the Attorney-General,

but the Committee was not thereby satisfied :

... the Health (Notification of Cancer) Regulations were published in
the Government Gazette of July 24th, 1981. The Committee
considered that these regulations, in requiring the furnishing to the

Commissioner of Public Health of detailed information regarding a
cancer sufferer, unduly trespassed on traditional rights of privacy
and confidentiality.

This report was not acted upon by Parliament, but the Committee
did receive a response from the Attorney-General. The Attorney-
General advised the Committee that the matters raised in its report
had been considered by the Cancer Registry Committee, the
Minister for Health and the Cabinet, and that it was felt that the
regulations would need to be retained in their present form. The
Committee still considers that it is desirable that a coding system
be implemented to obviate the need for a patient's name and address
to be notified, and notes that the regulations and the system of
operating the cancer register are to be re-examined in order to

determine whether such a system can be implemented.

(Legislative Review and Advisory Committee, Annual Report for the Year
Ending June 30th, 1982, LRAC, Perth, Western Australia, at p. 5.)

929 Commentary on the Legislative Review and Advisory Council. At

the First Commonwealth Conference of Delegated Legislation Committees
Professor Gordon Reid, at that time a member of the Western Australian
Legislative Review and Advisory Committee, recounted the history of the

initiative :

[1Jn 1958, an amendment of the Interpretation Act 1918 included a

provision that the Parliament - that is, both Houses acting together

-might amend or vary a regulation before it, or substitute a
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regulation or a part of a regulation for one which either House
disallowed. This formally provided for the Parliament to enter
positively into the making of delegated legislation and that was
quite clearly making it a parliamentary function. Ironically,
although the Parliament of Western Australia enjoys, and has used,
this power, its new advisory committee on delegated legislation is
appointed from outside its membership and is vested with powers of
parliamentary privilege. As a result parliamentarians do not have
the experience of examining and réporting upon the legislative
instruments made by the Executive Government, its
instrumentalities, and by local authorities in the State. Such
experience of course could help them in the exercise of the power of
amendment or substitution that the Act gives them.

(See Reid, in Commonwealth Conference of Delegated Legislation Committees,

Senate Standing Committee on Regulations and Ordinances, Vol. 3, "Transcript
of Proceedings", 1981, AGPS, Canberra, at p. 28.)

Reid outlined the activities of the Committee, stating that it

undertakes the whole gamut of scrutiny that scrutiny committees undertake -all

the regulations, rules, bylaws and orders". He continued :

Of course, [being established by] a State parliament [the
Committee] is concerned with local government bylaws, too, which
produce, in a local government setting, a multitude of regulatory
rules for scrutiny. (Atp. 32.)

At the same conference the Executive Officer to the Legislative

Review and Advisory Committee commented on the work of the Committee in

relation to by-laws of local authorities :

As we have many items which are drafted by [laypersons]
particularly local authority by-laws, we have some problems of
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communication. Local authorities probably provide half our work
and two-thirds of our problems. We have a proliferation of country
municipalities which cannot afford professional drafting assistance.
Criticism by the Committee is often seen as a personal insult to the
shire clerk or municipal officer who has done the drafting. But I am
pleased to say that consultation has increased and there is a great
willingness on the part of such people to accept the work of the
Committee and to accept our ability to co-operate with them and

provide some sort of informal assistance.

("Address from the Chair" in Commonwealth Conference of Delegated

Legislation Committees, volume 3, "Transcript of Proceedings", 1981, Senate

Standing Committee on Regulations and Ordinances, Canberra, ACT, 79, at pp.
79-80.)

99.3 In agreement, Reid concluded that the Committee was equally
effective as the Senate Committee on Regulations and Ordinances (comprising
Members of Parliament alone) in ensuring that the public service "becomes
highly sensitive ... about adverse comment coming from [the Legislative Review

and Advisory Committee]". He stated :

It is fascinating how quickly the Public Service will respond even to
preliminary enquiries into what it is up to by virtue of offering
change and modification in some way. Such a lot is changing simply

by virtue of the Committee's existence.

99.4 On the fact of its being an extra-parliamentary mechanism for
dealing with delegated legislation review, however, Reid was not persuaded that

this was the most appropriate approach, saying :
The great omission that such a committee, being extra-

parliamentary, creates is that parliamentarians are being deprived
of that opportunity to engage in the scrutiny of and to develop
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familiarity with the whole range of government administration in
the State. A few would gain that opportunity were the Committee
within the Parliament. 1 think that is a very serious loss in the
political system. (At p. 33.)

He considered that this lack led to a further problem : that of having reports of
the Committee taken up with vigour and followed through; in his view, the
effectiveness of the Committee in having its views taken into account was
curtailed by its not being an integral part of the parliamentary process, in that

its members come from outside the Parliament :

Stemming from [the fact that the Committee is extra-
parliamentary] is another problem in that the adverse reports from
the Committee go into the Parliament and strike the
parliamentarians fresh. No parliamentarian within the Parliament is
somehow committed to what the Committee is producing because no
parliamentarian is party to the report and to the recommendations
of disallowance. So parliamentarians are not quite as involved
personally as they might be although we must admit that some,
mainly lawyers, demonstrate an interest in what the Committee is
doing and endeavour to follow it through; but they are in a real
minority. (At p. 33.)

99.5 In Delegated Legislation in Australia and New Zealand Pearce

commented that if the Legislative Review and Advisory Committee was to be
at all successful it would necessarily require support of the kind awarded to
parliamentary committees established to fulfill its purposes in other states. (At
P- 65; at the time of his writing the Committee had not been established; the
legislation had only recently been passed.) In response to this, the Executive
Officer stated that the experience in Western Australia "is that we have
received that degree of support from both the Parliament and from
departments and authorities making subordinate legislation" as granted to the
parliamentary committees of other states. However, he added that a problem

noted by the Committee "is the lack of involvement of active parliamentarians
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on our Committee. He continued :

To an extent we rely on tame politicians to advance our cause in the
House. (At p. 80.)

99.6 Delegates to the First Commonwealth Delegated Legislation
Conference appeared to accede to Reid's view that extra-parliamentary bodies
were not the most appropriate answer to surveillance of delegated legislation.
Indeed, the entire thrust of that Conference (and its follow-up two years later
in Ottawa) was toward creating parliamentary responsibility for delegated
legislation - by way of the introduction of parliamentary committees. Those
with committees favoured an increase in powers to review regulations in
accordance with powers of the kind currently held by the Senate Standing
Committee on Regulations and Ordinances and the Victorian Parliamentary
Subordinate Legislation Committee (now sub-committee of the Legal and

Constitutional Committee).

100 Summing Up. Is there value in having an extra-parliamentary body

to deal with subordinate legislation, or do problems arise in this form of review
which outweigh its positive aspects? The Legal and Constitutional Committee
notes that there is a role for the Legislative Review and Advisory Committee
of Western Australia in the absence of any parliamentary committee to fulfil

its role. However, during debate on the passage of the Legislative Review and

Advisory Committee Act 1976 through the Western Australian Parliament, the

extra-parliamentary nature of the committee was "vigorously attacked" by the
Opposition. Pearce points out that this feature of the Committee was "a unique
attempt to move away from the idea of having a parliamentary committee to
review delegated legislation." As he further comments, however, this may b